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289* 

CHAP.    XVI. 
OF  AN  EXCHANGE. 

Terms  of  the      A  N  Exchange  is  the  mutual  grant  of  equal  interests,  the  *•  Exchange 
Law,  tit.  Ex-    jflt  onc  in  exchange  for  the  other.    Or  it  is,  where  a  man  " 


Finches  lc  "7  *s  SCISC(^  or  possessed  of  land  in  fee-simple,  fee-tail,  for 
life,  or  years,  or  is  possessed  of  goods,  and  another  is 
seised  or  possessed  of  other  lands  or  possessed  of  other 
goods  in  the  like  manner,  and  they  do  exchange  their 
lands  or  goods  the  one  for  the  other.  And  in  this  there 
is  a  double  grant;  for  each  of  them  doth  grant  that  which 
is  his  to  the  other. 

Co.  super  Lit.       This  manner  of  conveyance  (which  heretofore  was  very 
p0>  r-    frequent)  is   sometimes  made  by  word  without  any  writ- 

''  ing  (a)  ;  and  sometimes  it  is  made  by  deed  or  in  writ- 
ing ;  and  which  way  soever  it  be  made,  it  must  be  made  by 
this  word  "exchange  ;"  which  is  a  word  so  *  appropriated  *  P.  290. 
to  this  thing,  as  the  word  "  frank-marriage"  is  to  a  gift 
in  frank-marriage  ;  neither  of  which  can  be  made  or  de- 
scribed by  any  circumlocution  (6). 

Co.  4.  121.  The  fruit  and  effect  of  an  exchange  is,  that  it  doth  give  2-  The  effect 

9E*4.«  the  interest»   and   alter  the   Property,  of  the  things   ex- 

Bro.  Esclian^e  changed,  to  either  party,  according  to  the  agreement.  And 

in  toto.  if  the  exchange  be  of  lands  or  tenements  of  any  estate  of 

Fitz.  Eschange  inheritance  or  freehold,  whether  it  be  by  word  or  deed,  it 

hath  a  condition  and   a  warranty  in  law  incident  and  an- 

nexed to  it,  as  a  thing  made  by  the  word  "exchange,"  and 

tacite  implied  in  every  grant  of  exchange;  a  condition,  to 

gi\re  a  re-entry  upon  all  the  land  given  in  exchange,  if  he 

be  put  out  of  all  or  part  of  the  land  taken  in  exchange; 

and  a  warranty,  to   enable  him  to  vouch,  and  to  recover  Warranty. 

over  in  value  so  much  of  his  own  land  again  given  in  ex- 

change, as  shall  be  recovered  from  him  of  the  land  taken 

in  exchange,  if  he  be  sued  for  it:  so  that  upon  every  ex- 

change, either  party,  if  he  be  put  out  of  or  lose  by  action, 

the   land   he  taketh  in  exchange,  hath  a  double  remedy 

against 

(a)  So  before  the  statute  29  Car.  2.  c.  3.  for  preventing  frauds  and  perjuries  ;  —  but  now,  by  force 
of  that  statute,  a  writing  is  made  necessary  if  the  exchange  is  of  freeholds,  or  of  terms  for 
years  exceeding  three  years. 

(6)  See  accordingly,  2  Bl.  Com.  323.  a  Wood's  Conv.  660.  3  Wils.  Rep.  491.  Five  things  are  ne- 
cessary to  the  perfection  of  an  exchange  :  1st,  That  the  estate  given  be  equal.  2d,  That  the  u-ord 
txcambium  (ejcvkange)  be  used,  which  is  so  indispensibly  requisite  that  it  cannot  be  supplied  by  any 
other  word,  or  described  by  any  circumlocution.  Scily,  That  there  be  an  execution  by  entry  or  cla'iin  in 
tin-  lift-  of  tin;  parties.  4thly,  That  it'  it  be  of  things  that  lie  in  grant,  it  must  be  inj  deed.  Sthly,  If  the 
lands  be  in  several  counties  there  ought  to  be  a  deed  indented,  or  if  the  tiling  lies  in  grant  although 
they  be  iu  one  county.  Co.  Lit.  51.  b^  Vin.  Abr.  tit.  Exchange  (A.  $>).  The  third  of  the  above  rules 
is  to  be  understood  of  exchanges  at  common  law,  for  if  an  exchange  is  made  which  takes  effect 
under  the  statute  of  Uses,  there,  there  will  be  no  occasion  for  an  actual  entry  or  claim,  as  the  parties 
will  be  in  possession  by  force  of  the  statute.  In  other  respects,  however,"  the  rules  above  noticed 
are  equally  applicable,  it  is  conceived,  to  an  exchange  operating  under  the  statute  of  Uses  as  to  a 
common  law  exchange. 
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against  the  other ;  and  yet  this  remedy  doth  go  only  in  the 
Assignee.  privity,  and  shall  not  go  to  an  assignee  (c).  As  if  A.  ex- 
change land  with  B.,  and  B.  be  put  out  of  all  or  part  of 
the  land  upon  a  title  paramount  by  a  recovery  in  a  real 
action  or  otherwise,  in  this  case,  B.  may  either  enter  upon 
his  own  land  again  which  lie  gave  in-  exchange,  or  else  if  it 
be  in  an  action  brought,  he  may  vouch  A.  upon  the  warranty 
in  law,  and  shall  recover  as  much  in  value  against  him  of 
the  land  he  gave,  as  he  hath  lost  of  the  land  he  took  in  ex- 
change. But  if  B.  alien  his  land  taken  in  exchange  to  C. 
and  C.  be  put  out  of  all  or  part  of  the  land  upon  a  title  pa- 
ramount; (7.,  in  this  case,  can  neither  enter  upon  the  land 
given  to  A.  in  exchange  upon  the  condition  in  law,  nor 
vouch  A.  to  warranty  and  recover  over  in  value  upon  the 
warranty  in  law.  And  yet  A.  in  this  case  shall  have  the 
like  remedy  against  C.  the  alienee,  upon  the  condition  and 
warranty  both,  as  he  had  against  B.  But  if  A.  himself 
irnplead  C.  for  the  land  he  gave  to  B.  in  exchange,  C.  may 
make  use  of  this  warranty  in  law,  by  way  of  rebutter 
against  A.  And  in  all  these  cases,  where  one  of  the  parties 
is  put  out  of  all  or  part  of  the  land,  or  out  of  part  of  the 
estate,  by  entry,  and  the  other  party  enter  upon  the  other's- 
land  upon  the  condition  in  law,  he  may  enter  upon  the 
whole  land,  and  avoid  the  whole  exchange:  but  if  he  be 
impleaded  for  a  part  only,  or  for  the  whole,  and  a  part  only 
be  recovered  from  him ;  in  this  case,  be  shall  reeeTer  so 
much  in  value  of  the  other  land  anty  as  he  hath  lost,  and 
no  more :  as  if  an  exchange  be  of  three  acres  for  three 
acres,  and  after  one  of  the  party  is  put  out  of  one  of  the? 
acres  by  the  entry  of  a  stranger;  in  this  case,  he  may 
enter  upon  the  whole  three  acres  he  had  given  in  exchange 
and  so  avoid  the  whole  exchange  if  he  will.  And  if  A. 
and  B.  be  joint-tenants  of  three  acres  for  life,  and  the  fee- 
simple  to  the  heirs  of  A.  and  A.  exchange  this  land  with 
C.  for  three  acres  in  fee,  and  then  die,  and  B.  enter  and 
*„  291.  *  avoid  the  exchange  for  his  life  (as  he  may ;)  in  this  case,. 
U.  may  avoid  the  whole  exchange,  and  enter  upon  his  own, 
three  acres  again.  So  if  he  in  reversion  disseise  his  tenant 
for  life,  and  then  exchange  the  land,  and  after  the  tenant 
for  life  enter;  in  this  case,  the  other  party  may  defeat  the 
whole  exchange.  But  in  this  case  of  an  exchange  of  three 
acres  for  three  acres,  if  one  of  the  acres  vrere  gained  by 
disseisin,  and  the  disseisee  bring  an  action  and  doth  recover 
it  against  the  disseisor;  in  this  case,  if  he  vouch  over  the 
other  party  to  the  exchange,  he  shall  recover  so  much  in 
value  only  of  the  three  acres  he  gave  in  exchange  as  the 
acre  he  hath  lost  and  no  more. 

To 


(c)  The  reason  why  the  assignee  cannot  enter,  is  on  account  of  the  warranty  in  an  exchange 
being  only  lineal— perDe  Gray,  C.  J.,  in  the  case  of  The  Prmost  of  Eton  v.  The  Bishop  of  Winchester  , 
3  Wi'ls.  496  ;  and  see  Noy's  Max.  61.  In  the  case  of  The  Provost  of  Eton  v.  T/«?  Bishop  of  Winchester, 
Lord  C.  J.  De  Gray  observed,  «'  the  warranty  arising  from  an  exchange  is  only  lineal  warranty,, 
arising  from  operation  of  law;  for  the  law  will  not  raise  a  collateral  warranty,  on  account  of  the  hard 
consequences  attending  it ;  an  alienee  can  neither  enter  nor  vouch,  but  he  may  make  use  of  the 
warranty  in  law  by  way  of  rebutter."  See  farther  un  this  subject,  infra,  page  298,  note  (/). 
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Sec  Grant,  To  the  perfection  of  an  exchange,  and  to  make  things  to  5.  How  an  ex- 

numb.  4.  pass  by  this  kind  of  conveyance,  these  things  are  requisite,  change  must 

1.  That  the  persons  or  parties  thereunto  he  able  to  give  {^"^{ialMje 
and  take,   and   not   disabled  by   any  special  impediment.  8aid»good«x« 
And  for  this  it  must  be  known,  that  such  persons  as  may  change5:    or 
be  grantors  and   grantees  may  make  exchanges,  and  such  not. 
persons  as  are   disabled  to  grant  are  disabled  to   make 
exchanges.  ntondtlieir 

Co.  super  Lit.        An  exchange  made  between  the  King  and  a  subject  is  estates. 

51»  good,  albeit  the  King  hold  his  land  in  one   capacity  and 

the  subject  in  another. 

Idem.  An  exchange    made  between  an  infant  and  another,  is  Infant, 

not  void  but  voidable  only ;  for  the  infant  at  his  full  age 
may  allirm  or  avoid  it  at  his  election  (d). 

Bro.  Eschange       An  exchange  made  between  a  tenant  in  tail  and  another,  Tenant  in  tail. 
is  not  void  but  voidable;    for  it  is   good   against   himself 

Pejk.  sect.        Juring  his  life,  and  his  issue  at  full  age  may  affirm  or  avoid 
it  at  his  election  (e). 

Bro.  Eschange       An  exchange  made  between  a  man  non  sance  memories  Non  s<tn<e  me- 
and  another,  is  not  void  but  voidable  ;  for  it  is  good  against  morue* 
him,  but  his  heir  may  avoid  or  affirm  it  at  his  election  (/). 

Bro.  idem.  A  man  that  doth  hold  land  in  fee-simple,  fee-tail,  or  for  Husband  in 

Perk.  sect.        ]jfe  jn  tne  right  of  his  wife,  may  exchange  this  land,  and  r'?ht  of  uis 
the  exchange  will  be  good   as  long  as  he  and  his  wife  do  wite> 
live.     And  he  with  his  wife  may  exchange  it  for  longer 
time  and  the  exchange  is  good  against  him ;  but  his  wife 
after  his  death  may  affirm  or  avoid  it  if  she  will. 

One  Parson  or  Vicar  may  exchange  his  church  or  be-  Parson, 
nefice  with  another,  and  this  exchange  is  good  (</). 

Perk.  sect.  1'he  disseisor  and  disseisee  may  join  together  and  ex- 

change the  land  whereof  the  disseisin  was  made,  with  a 
stranger  for  other  land  :  but  if  it  be  made  out  of  the  land, 
and  before  the  entry  of  the  disseisee,  it  shall  not  bind  the 
disseisee,  for  he  may  avoid  it.  And  a  disseisor  cannot 
exchange  the  land  he  hath  gotten  by  disseisin  with  the 
disseisee  for  other  land ;  for  this  exchange  is  void,  unless 
it  be  by  indenture,  or  fine,  that  it  may  work  by  way  of 
estoppel  (A). 

The 

(d)  See  note  (3)  to  13th  edit.  Co.  Lit.  51,  b  ;    and  Com.  Dig.  tit.  Enfant,  (B.  3). 

(e)  The  issue  in  tail  will   be  barred  of  the  power  of  avoiding  the  exchange  by  the  statute  of 
the  'Ji  Jac.  1.  c.  16,  unless  he  avoids  it  within  the  period  prescribed  by  this  statute. 

(/)  See  supra,  page  .56,  note  (c),  and  page  289,  as  to  conveyances  by  persons  of  unsound  mind. 

(/r)  See  infra,  page  297,  note  (d). 

(/i)  Qtuere,  would  the  exchange  be  good,  even  if  there  was  a  fine  or  indenture  ?— for  would  not  the 
disseisee,  upon  entering  into  possession,  be  remitted  to  his  older  and  better  title,  and  consequently 
must  he  not  be  considered  as  not  deriving  his  title  under  the  exchange,  or  from  the  disseisor,  hut  as 
coining  in  by  title  paramount ;  and  might  he  not,  (notwithstanding  the  fine  or  indenture),  be  allowed 
to  shew  the  fact  ?  If  he  would  (and  estoppels,  it  will  be  recollected,  are  not  favoured,  whilst  re- 
mitter is),  then,  it  is  conceived,  an  exchange  between  disseisor  and  disseisee  would  be  void,  although 
there  was  a  line  or  indenture  ;  for  the  disseisee  coming  in,  not  under  the  title  of  the  dissri-or, 
but  under  his  own  more  ancient  and  better  title,  the  disseisor  must  immediately  lose  all  shadow  ot 
title  to  the  lauds  ;  so  completely  so  it  is  apprehended,  that  in  case  he  should  be  evicted  from 
the  lands  he  received  in  exchange,  he  could  have  no  right  to  re-enter  into  those  which  he  gave 
in  exchange.  If,  therefore,  the  disseisor  could  have  no  right  of  re-entry,  one  of  the  principal 
consequences  of  an  exchange  would  be  wanting  -,  and  therefore,  it  is  conceived,  the  exchange 
would  be  void  ;  and  if  so,  the  disseisee  would  not  only  have  a  risht  to  retain  the  lauds  which  he 
received  in  exchange,  (the  lands  of  which  he  had  been  disseised)  but  to  recover  back  the  lands 
which  he  gave  in  exchange. 

G   G  2 
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Surrender.  The  lessor  and  lessee  may  join  together  and  exchange  Perk.  scet. 

the  land  leased  for  other  land,  and  this  is  good:  for  it  shall  2™« 
be  said  to  be  the  surrender  of  the  lessee  to  the  lessor,  and 
the  exchange  of  the  lessor ;  and  therefore  the  lessee  (as  it 
*  P.  292.       seems)  shall  have  nothing  to  do  *  with  the  land  taken  in 

exchange.     Sed  quaere  of  that. 

Joint-tenants.        Joint-tenants  for  life,  the  fee  to  one  of  them,  may  ex-  Perk.  sect. 
Truant*  in        change  their  land  witli  a  stranger  for  other  land,  to  hold  in  277<  281- 
common.  tjlc  same  nature,  and  the  exchange  is  good.     But  joint- 

tenants,  tenants  in  common,  and  coparceners,  cannot  ex- 
change the  lands  they  do  so  hold  one  with  another,  before 
they  have  made  partition  (i). 

If  A.  and  B.  be  joint-tenants  for  life,  the  fee  to  A.  and   Perk.  sect. 
A.  exchange  the  whole  land  with  another  for  other  land,  277* 
this   is  good  only  for  his  moiety  as  some  have  said  :     But 
it  seems,  notwithstanding,  it  is  good  for  the  whole  until  it 
be  avoided  by  the  other  joint-tenant  (£). 

2.  In  respect        The  second  thing  required  in  a  good  exchange  is,  that  Perk.  sect, 
of  the  matter  the  things  exchanged  be  such  as  whereof  an  exchange  may  263-  261.  26i. 
Avhrreof  it  is      be  made      And  for  this  it  must   be  known,   that  an  ex-  f-6'^'c 
made,  or  the  •        n       •  r    t  />        Juit.  sect.  o*. 

nature  of  change  may  be  made  of  things  ot  the  same  nature,  as  ot  a  Co.  SUpCr  Lit. 

the  thing  ex-    temporal  thing  for  a  temporal  thing,  a  spiritual  thing  for  a  51.  52. 
changed  :  and   spiritual,  as  a  house  for  a  house,  land  for  land,  a  manor  for 
of  what  things    a  manor   a  church  for  a  church,  rent  for  rent,  common  for 
and  estates  an  /.  c  f 

exchange  may   common,   a  horse   for  a   horse,   one  piece   of    plate   for 

be  made.  another,  or  the  like  :  or  it  may  be  made  of  things  of  a 

divers  nature,  as  of  a  temporal  thing  for  a  spiritual,  of 
a  house  for  land  or  rent,  a  chamber  in  a  house  for  com- 
mon, or  for  a  reversion,  seigniory,  or  advowson,  of  land  or 
rent  for  a  right  of  land  or  release  of  right,  of  an  advow- 
son for  land,  of  a  rent  for  a  way,  of  a  horse  for  a  piece 
of_  plate,  of  a  gown  for  a  horse,  or  the  like.  And  ex- 
changes made  of  these  things,  albeit  the  things  exchanged 
do  lie  in  divers  counties,  are  good.  Also  a  seigniory  by 
liomage  and  fealty  or  the  like,  which  is  not  valuable,  may  Perk.  sect, 
be  exchanged  for  land,  rent,  or  any  other  such  like  thing.  259-  260.  258. 
So  may  a  seigniory  by  divine  service.  But  a  seigniory  in 
frankalmoigne  cannot  be  exchanged  with  any  but  the 
tenant  of  the  land  that  doth  hold  by  the  tenure.  And 
houses,  manors,  lands,  rents,  commons,  seigniories,  rever- 
sions, and  the  like,  may  be  exchanged  in  fee-simple,  fee- 
tail,  for  life,  or  years.  So  that  an  exchange  may  be  of  an 
inheritance  for  an  inheritance,  of  a  frank-tenement  for  a 
frank-tenement,  and  of  chattels  real  for  chattels  real. 

If 

(i)  Tenants  in  common  and  coparceners,  not  being  seised  like  joint  tenants,  per  moi  et  per  tout, 
there  does  not,  with  respect  to  them  at  least,  seem  to  beany  sound  reason  why  they  should  not  ex- 
change with  each  other  ;  for  why  may  not  one  of  them  convey  his  share  in  certain  parts  of  the  lands  in 
exchange  tor  the  other's  share  in  other  parts  of  them  ?  Even  as  to  joint  tenants,  perhaps,  no  very  sound, 
reason  can  be  given  why  they  may  not  exchange  with  one  another ;  for  why  may  not  one  joint  tenant 
release  or  extinguish  all  his  share  and  interest  in  one  part  of  the  lands  in  exchange  for  the  other's  share 
and  interest  in  another  part  of  them?  A  release  by  way  of  extinguishment,  may  be  made  upon  an  ex- 
press condition,  and  when  such  release  is  made  by  way  of  exchange,  why  should  it  not  be  considered 
as  subject  to  that  implied  condition,  or  condition  in  law,  to  which  exchanges  are  subject?  And  if 
so,  there  would  seem  to  be  reason  to  contend,  that  an  exchange  may  be  made  between  joint  tenants, 
and  <i  fortiori  between  tenants  in  common  and  coparceners.  It  will  be  proper,  however,  to  ob- 
serve, that  in  the  case  of  The  Attorney-General  v.  Hamilton,  1  Madd.  Kep.  223,  the  Vice  Chancellor 
quoted  the  passage  upon  which  the  above  remarks  are  made,  and  appeared  to  acquiesce  in  the 
soundness  of  the  doctrine  laid  down  in  it. 

(&)  See  further  when  au  cxch .«igc  shall  be  gojd,  Com.  Dig.  tit.  Exchange  (A). 
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Perk.  sect. 
244. 

Idem.  265. 
3  E.  4.  10. 
«>  K.  4.  21. 
'.'  E.  4.  'J 1 . 
Perk,  sect. 
969. 


Perk.  sect. 
266. 

I'itz.  Kschange 
16. 

d  Perk.  sect. 
271.      • 

•  Idem.  282. 


1 1dem.  sect. 
271. 


*  Perk.  sect. 
J60. 

u  Perk.  seek 

267. 


'  Perk.  sect. 
*63,  269. 


k  Perk.  sect. 


1  Perk.  sect. 


OF  AN  EXCHANGE. 

If  one  grant  white  acre  in  exchange  for  black  acre  lying 
within  the  same  county,  or  in  two  counties,  this  is  a  good 
exchange.  So  if  I  grant  a  rent-charge  issuing  out  of  my 
land  in  exchange  to  /.  S.  for  an  acre  of  his  land,  &c.  this 
is  a  good  exchange.  So  if  I  have  a  rent  issuing  out  of  the 
land  of  /.  -S'.  and  I  grant  this  to  /.  K.  in  exchange  for  land 
or  other  rent ;  this  exchange  is  good,  when  the  tenant  hath 
attorned  to  the  grant  of  the  rent.  So  if  one  have  a  rent 
out  of  my  land  in  fee,  and  I  have  the  land  in  fee,  and  I 
grant  the  land  in  exchange  for  the  rent,  it  seems  this  is  a 
good  exchange.  But  if  one  grant  me  a  manor  or  land, 
and  I  in  exchange  for  the  same  manor  or  land,  grant  unto 
him  a  rent  dc  novo  issuing  out  of  the  same  land  or  manor, 
this  cannot  take  effect  as  an  exchange.  So  if  one  release 
his  estovers  that  he  hath  in  such  a  wood,  and  deliver  the 
release  in  exchange  for  land  given  *  to  him  in  exchange 
for  the  same  release  ;  this  is  a  good  exchange.  ri  If  there 
be  a  disseisor  and  disseisee,  and  the  disseisee  release  his 
right  to  the  disseisor  in  exchange  for  other  land ;  this  is  a 
good  exchange.  e  So  if  the  disseisor  of  an  acre  of  land 
enfeon"  a  stranger  of  the  same  acre  of  land,  and  the  feoffee 
give  to  the  disseisee  an  acre  of  land  in  fee,  in  exchange  for 
a  release  of  all  his  right  in  the  acre  of  land  of  which  he 
was  disseised  ;  this  is  a  good  exchange.  f  But  if  the  dis- 
seisee grant  his  right  to  a  stranger  that  hath  nothing  in  the 
land  in  exchange  for  an  acre  of  land  ;  this  exchange  is  not 
good,  neither  shall  the  stranger  take  any  thing  by  this 
grant,  e  If  there  be  lord  and  tenant  by  fealty  and  twelve- 
pence  rent,  and  the  lord  exchange  the  seigniory  with  the 
tenant  for  the  tenancy,  or  e  comerso,  by  deed  indented  ; 
this  is  held  by  some  to  be  a  good  exchange.  ll  If  1  have  a 
rent  issuing  out  of  the  land  of  /.  S.  and  I  grant  or  release 
the  same  rent  to  /.  S.  in  exchange  for  other  land  ;  this  is 
a  good  exchange.  So  if  I  release  the  same  rent  unto  him 
in  exchange  for  a  way  over  his  ground ;  this  is  a  good  ex- 
rhangc.  »  If  I  be  seised  of  lands  to  which  /.  S.  hath  a 
right  of  action,  and  I  give  to  him  other  land  for  a  release 
of  his  right  (/) ;  this  is  a  good  exchange.  And  the  same 
law  is  of  an  exchange  of  land,  and  an  advowson,  by  deed 
indented,  for  a  release  of  right  in  another  advowson  to  an 
usurper,  when  his  incumbent  hath  been  in  possession  of 
the  church  six  months.  k  If  two  Parsons  of  a  church 
make  an  exchange  of  their  benefices  by  words  of  exchange, 
and  each  of  them  resign  his  benefice  into  the  hands  of  the 
Bishop  to  the  same  intent,  and  the  patrons  present  ac- 
cordingly, and  the  presentations  are  per  viam  perwuta- 
tionis  (?»);  this  is  a  good  exchange.  J  If  three  acres  of  land 
with  an  advowson  appendant,  be  given  in  exchange  by 
T.  K.  to  /.  S.  for  a  chamber  to  be  assigned  by  the  said 
/.  S.  at  the  election  of  T.  K.  and  he  assigns  two  chambers, 
and  T.  K.  choose  and  enter  upon  one,  and  /.  5.  enter  upon 
the  land ;  this  exchange  is  good  notwithstanding  the  in- 

certainty. 
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(/)  On  the  subject  of  Releases  of  Right,  see  infra,  in  the  chapter  oil  Releases,  j 
(/»)  Sec  inl'ra,  page  W7,  uote  (d). 
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certainty.  So  if  /.  S.  give  his  manor  of  A.  to  T.  K.  in 
exchange  for  his  manor  of  B.  or  for  his  manor  of  C.  and  he 
enter  upon  one  of  these  manors,  and  T.  K.  enter  upon  the 
manor  of  A.  this  exchange  is  good.  Out  of  all  which  these 
things  by  the  way  may  be  observed.  1.  That  the  things  Co.  super  Lit. 
exchanged  need  not  to  be  in  cssc  at  the  time  of  exchange  50. 
made  ;  for  a  man  may  grant  a  rent  de  novo  out  of  his  land  l*erk.  sect. 
in  exchange  for  a  manor.  And  yet  if  1  grant  to  another  2' 
the  manor  of  A.  for  the  manor  of  B.  which  he  is  to  have 
after  his  father's  death  by  descent,  it  seems  this  exchange 
is  void.  2.  There  needs  no  transmutation  of  possession  ; 
for  a  release  of  rent,  estovers,  or  right  of  land  for  land  is 
good.  3.  The  things  exchanged  need  not  to  be  of  one 
nature,  so  as  they  concern  lands  or  tenements;  for  land 
may  be  exchanged  for  rent,  common,  or  any  other  inherit- 
ance which  doth  concern  lands  or  tenements  ;  or  spiritual 
*  P.  294.  for  temporal  things,  as  *  tithes,  a  tenure  by  divine  service, 
for  land,  or  a  temporal  seigniory.  But  annuities,  and  such 
like  things,  which  charge  the  person  only,  and  do  not 
concern  lands  or  tenements,  or  goods  and  chattels,  cannot 
be  exchanged  for  land  (ri). 

3.  In  respect        The  third  thing  required  in  a  good  exchange  is,  that  it  Perk.  sect. 

of  the  manner  be  made  in  that  manner  and  order  that  law  tloth  require  :  244. 

of  the  ex^^   wherein  these  thin§s  are  to  be  known«      V  That   if  a11  ?r  5i°'  52* 
change  :  and     Part  °f  the  things  whereof  the  exchange  is  made  do  lie  in  LU.  sect.  62. 
where  it  shall    several  counties  ;  or  if  all,  or  part  of  the  things,  whereof  Co.  9.  14. 
be  good  with-    the  exchange  is,  be  such  as  lie  in  grant  and  not  in  livery,  Perk.  sect.  , 
oat  deed  Or      albeit  it  be  in  the  same  county;  in  these  cases,  the  ex-  *£»  *«»  249» 
change  must  be  made  by  deed  indented  in  writing. 


where  the  exchange  is  of  lands,  and  of  lands  lying  in  the 
same  county,  albeit  it  be  of  any  estate  of  inheritance  or 
freehold,  yet  it  may  be  by  word  of  mouth  without  writ- 
ing (o).  And  so  also  may  it  be  when  the  things  exchanged 
do  lie  in  divers  counties,  when  the  exchange  is  made  only 
for  a  term  of  years.  And  therefore  if  an  exchange  be 
made  between  /.  S.  and  T.  K.  of  lands  lying  in  one  and 
the  same  county  in  fee,  or  for  life,  it  may  be  by  word  of 
mouth  (p)  :  but  if  all  or  part  of  the  lands  of  7.  S.  lie  in  one 
county,  and  all  or  part  of  the  lands  of  T.  K.  do  lie  in 
another  county,  the  exchange  must  be  made  by  deed  in- 
dented. If  an  exchange  be  made  of  rent  for  land,  and  the 
land  out  of  which  the  rent  is  issuing,  and  the  land  given  in 
exchange  for  it,  do  both  lie  in  one  county  ;  this  exchange 
cannot  be  good  without  deed.  So  if  an  exchange  be  made  of 
the  reversion  of  an  acre  of  land  for  three  shillings  of  rent 
issuing  out  of  another  acre  of  land,  and  both  acres  are  in 
one  county;  this  exchange  must  be  made  by  deed  in- 
dented, or  it  will  not  be  good.  So  if  an  exchange  be  made 
of  an  acre  of  land,  and  a  rent  out  of  another  acre,  for 

another  7 

(n)  Accordingly,  2  Wood's  Conv.  662.  Lilly's  Conv.  145.  And  see  further  of  what  things  an 
exchange  may  be,  in  Vin.  Abr.  tit.  Eschange  (D). 

(o)  See  the  statute  29  Car.  2.  c.  3,  for  prevention  of  frauds  and  perjuries,  which  statute  prevents  an 
exchange  by  parol  of  lands,  or  any  interest  issuing  out  of  them,  except  in  the  case  of  such  a  lease 
for  years  as  is  excepted  out  of  the  statute  ;  for  which  exception  see  supra,  page  267  note  (d) 

0>)  See  the  preceding  note. 
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another  acre  of  land  and  common  for  three  beasts,  and 
all  is  in  one  and  the  same  county,  this  exchange  must  be 
by  deed  indented,  or  it  will  not  be  good.  But  if  I  be 
seised  of  a  manor  to  which  1  have  common  appendant  or 
appurtenant,  and  T.  K.  is  seised  of  another  manor  to 
which  ho  hath  a  villain  regardant,  and  both  the  manors  are 
in  one  county,  an  exchange  may  be  made  of  these  manors 
by  word  of  "mouth  without  writing  (r/),  and  the  common 
and  villain  will  pass  as  incidents  well  enough.  And  yet  if 
J.  S.  hath  an  oflice  whereunto  land  doth  belong,  and  T.  K. 
hath  rent  issuing  out  of  the  land  of  a  stranger,  and  all  the 
land  is  in  one  county,  and  the  office  is  to  be  used  and 
occupied  in  the  same  county  ;  if  these  things  be  exchanged, 
••per  Lit.  it  must  be  by  deed  indented.  2.  The  word  [eschange]  or 

I*','-!*1'-"          [exchange,]  must  be  had  and  used  between  the  parties  in 
,^(,'  '        the  making  of  the  exchange.     As,  I  grant  to  you  white 

•->!•:.  i.  «jt.          acre,  to  have  and  to  hold   to  you  and  your  heirs  in  ex- 

PtU.Excfe0go  change  for  black  acre;  and  in  consideration  hereof  you 
grant  to  me  and  my  heirs  black  acre  in  exchange  for 
*  white  acre  :  for  this  word  is  so  individually  requisite,  as  it  *  p.  296. 
cannot  be  supplied  by  any  other  word  ;  neither  will  any 
averment,  that  it  was  in  exchange,  help  in  this  case  (r). 
And  therefore  if  A.  by  deed  indented  give  to  J?.  an  acre  Livery  of  sei- 
of  land  in  fee-simple,  or  for  life,  and  by  the  same  deed  B.  sin. 
doth  give  to  A.  another  acre  of  land  in  the  same  manner, 
this  cannot  enure  as  an  exchange;  and  therefore  if  there 
was  no  livery  of  seisin,  so  as  it  may  take  effect  by  way  of 
grant,  it  is  utterly  void.  But  by  this  means  lands  may  be 
granted  from  one  to  another,  for  there  needs  no  livery  of 
seisin.  So  if  an  exchange  be  made  by  words  between  two 
of  lands  in  one  county,  and  before  their  entry  indentures 
are  made  between  them  of  the  same  lands  without  words 
of  exchange,  and  no  livery  of  seisin  is  made  ;  this  shall 
not  pass  by  way  of  exchange.  And  yet  it  hath  been  held 
by  some  that  Pcrnmtatio,  or  some  other  word  of  like  effect 

l*4rk*  *cct*        may  8UPPty  this  wor(l  "exchange".   3.  If  any  rent,  reversion, 


, 

&J.  289.  seigniory,  or  the  like,  be  granted  by  either  party,  that  then 

the  tenant  do  attorn  to  the  grant,  for  attornment  is  reqiii-  Attornmcnt. 
site  in  this  case  (s).     And  yet  in  the  case  of  the  grant  of 
land  in  possession  in  exchange,  no  livery  of  seisin  is  need-  Livery  of  sci- 
ful.     .Neither  is  it  needful  that  either  party  to   the   ex-  sin. 
change  come  to  the  thing  given  to  him  in  exchange  by  the 
same  means  and  manner  of  assurance  :  for  if  lessee  for 
life  of  one  acre  give  another  acre  to  his  lessor  in  tail  in 

exchange 

(?)  Sec  the  lant  note  but  one. 

(r)  In  exchanges  of  land,  the  word  "  exchange"  is  necessary  in  the  conveyance,  because  it  imports 
a  special  warranty,  in   respect  to  the  mutual  consideration  of  the  lands  exchanged  :    It  is  likc\\i>r 
essary  that  the  estates  of  both  parties  be  equal  in  amount  of  interest,  as   if  'mie  have  an   estate 
11  fee,  UK-   other  must  have  the  like  estate  :  but  it  is  not  necessary  that  their  estates  should  be  equal 
in  value,  (3  Balk.  158,)  for  if  one  was  worth  twice  as  much  as  the  other,  this  would  form  no  objection 
tin-  validity  of  the  exchange.  ;  nor  is  it  necessary  to  the  validity  of  an  exchange    that   the.    things 
changed    should  be  of  the  same  nature  or  qualify  ;  for,  as  v,c  "have   seen    in  the  text,  a  ritrht   of 
AMI  try,  or  action,  or  a  ri»ht  of  estovers,  or  a  rent,  iliav  be  exchanged  for  lands  ;  but  if  the  lands  are 
fee  simple  lands,  the  right  of  estovers,  &o.  must  be'a  right  in  ft  e. 
(3)  Attoruuicnt  rendered  unnecessary  by  the  act  of  the  4  Ann.  c.  16.  sect.  9. 


( 
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interests  ex- 
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exchange  for  a  release  from  him  of  that  acre,  to  have  and 
to  hold  in  tail  in  like  manner,  this  is  a  good  exchange. 

An  exchange  may  be  made  to  take  effect  in  futuro,  as 
well  as  in  prescnti;  for  if  an  exchange  be  made  between 
me  and  T.  K.  that  after  the  feast  of  Easter  T.  K.  shall 
have  my  manor  of  Dale  in  exchange  for  his  manor  of  Sale, 
this  is  a  good  exchange. 

If  an  exchange  be  made  in  writing  of  land,  and  it  doth 
limit  and  express  no  estate  that  either  party  shall  have  in 
the  thing  exchanged,  yet  this  is  a  good  exchange  (/).  But 
if  an  estate  for  life  be  limited  expressly  to  one,  and  no 
express  estate  is  limited  to  the  other  ;  this  is  not  a  good 
exchange,  as  shall  be  shewed  in  the  next  place. 

i1^  fourth  thing  required  in  a  good  exchange  is  equa- 

Ht^  °f  estate»  viz-  that  either  Party  ha.Ve  the  like  kind  °f 
estate  of  the  thing  exchanged  ;  so  that  if  one  have  an  estate 

in  fee-simple,  the  other  have  so  likewise,  and  so  for  other 
estates.  For  if  the  one  grant  that  the  other  shall  have  his 
land  in  fee-simple  for  the  land  which  he  hath  of  the  other 
in  fee-tail  (w),  or  that  the  one  shall  have  in  the  one  land 
fee-tail,  and  the  other  in  the  other  land  but  for  term  of 
life  ;  or  that  the  one  shall  have  in  the  one  land  fee-tail 
general,  and  the  other  in  the  other  land  fee-tail  special  ; 
or  that  the  one  shall  have  in  the  one  land  for  life,  and  the 
other  in  the  other  *  land  but  for  years,  these  exchanges 
are  void  and  cannot  take  effect  as  exchanges.  m  And 
therefore  if  the  lord  release  to  his  tenant  his  services  in 
tail  in  exchange  for  other  lands  given  to  the  lord  in  ex- 
change in  tail  also;  this  exchange  is  void;  for  by  this 
release  made  by  the  lord  the  services  are  gone  for  ever. 
n  So  if  tenant  for  his  own  life  exchange  with  him  that  is 
tenant  for  life  of  another  ;  this  is  not  a  good  exchange  (x). 
And  by  the  same  reason  it  should  seem,  if  lessee  for 
twenty  years  of  his  land,  exchange  witli  another  for  other 
land  for  forty  years,  that  this  should  not  be  a  good  ex- 
change  (?/).  °  But  if  lessee  for  life  be  of  an  acre  of  land, 

and 
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(£)  It  would  opt  be  good  as  an  exchange  in  fee,  supposing  the  parties  to  have  been  previously 
seised  in  fee  ;  for,  in  order  to  pass  an  estate  of  inheritance  by  exchange,  words  of  inheritance  must 
be  made  use  of.  The  exchange,  therefore,  (supposing  the  parties  to  have  been  seised  in  fee)  would 
only  be  good,  it  is  conceived,  for  the  lives  of  the  parties,  that  is,  each  would  take  for  his  own  life  : 
See  infra,  page  298,  in  the  text,  where  it  is  said,  that  if  an  exchange  is  made,  and  no  estates 
limited,  it  shall  be  taken  for  estates  for  life.  If  the  exchange  was  of  mere  chattel  interests,  or 
terms  of  years,  or  of  mere  life  estates,  there,  it  is  conceived,  all  the  interest  of  each  party  would 
pass,  though  no  express  estate  was  mentioned. 

(M)  According  to  the  text,  infra,  page  296,  an  exchange  between  tenant  in  fee-simple,  and  tenant 
in  tail,  is  not  actually  void,  but  only  voidable  by  the  issue.  Though,  perhaps,  a  distinction  may  be 
made  between  an  exchange  by  tenant  in  tail,  where  made  by  a  species  of  conveyance  which 
passes  a  tortious  or  base  fee,  (as  a  feoffment  or  fine)  and  where  made  by  what  is  termed  an 
innocent  conveyance,  and  which  passes  no  more  than  what  the  tenant  in  tail  may  lawfully  pass  —  as  a 
lease  and  release,  bargain  and  sale,  &c.  In  the  latter  case,  the  exchange  may,  perhaps,  be  considered 
as  void  against  the  issue,  and  in  the  former  only  as  voidable. 

(a;)  In  the  case  put,  the  estates  are  both  of  the  same  quantity,  viz.  each  a  life  estate;  and  therefore 
there  seems  to  be  great  reason  to  contend  that  the  exchange  would  be  good  ;  and  see  Co.  Litt.  51  b. 
In  exchanges  of  life  estates,  the  parlies  must  hold  the  estates  upon  the  same  lives  as  they  wrere  pre- 
viously held  upon  ;  as  if  A.  has  an  estate  for  his  own  life,  and  B.  has  an  estate  for  his  own  life,  and 
they  exchange  —  A,  will  hold  the  estate  he  receives  in  exchange,  during  the  life  of  B.,  and  B.  will  hold 
the  estate  he  receives  during  the  life  of  A. 

(y}  The  estates  are  both  of  the  same  quality,  viz.  each  a  term  of  years,  and  therefore,  it  is  ap- 
prehended, the  exchange  would  be  good,  notwithstanding  one  term  is  longer  than  the  other. 
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and  ho  give  another  acre  of  land  to  his  lessor  in  fee-tail 
in  exchange  for  a  release  of  all  his  right  in  the  acre  that 
he   holdcth  for  term  of  his  life,  to  hold  to  him  and  the 
heirs  of  his  body  engendered;  this  is  a  good  exchange. 
P  Co.  11.  so.     p  Qr  if  tenant  for  his  own  life  exchange  with  him  that  is 
tenant  in  tail  after  possibility  of  issue  extinct ;  this   ex- 
'M'erk.  sect,     change  is  good  (z).     •*  And  yet  if  an  estate  for  life  he  ex- 
^y0^    .   o          pressed  to  the  one  party  upon  the  exchange,  ;md  no  estate 
is  expressed   to  the  other  party  ;    it  is   said  that  this  ex- 
change is  not  good;  and  yet  where  no  estate  is  expressed, 
the  party  shall  have  an  estate  for  his  own  life. 

('<>.  Miper  Lit.        But  in  these  cases  it  is  not  necessary  that  the  parties   Husband   and 
j,1'  to  the  exchange  he  seised  of  an  equal  estate  at  the  time  wife.    Tenant 

289.  of  tlle  exchange  made;  for  if  tenant  in  tail  or  husband  in  in  tail- 

Lit    sect.  (53.     right  of  his  wife  exchange  their  land  in   fee-simple  with 
'fct.        another  for  lands  he  hath  in  fee-simple;  this  is  a  good  ex- 
iu),  ^81.  change,   until   it    be  avoided    by   the  issue   or   the    wife.  ' 

*  Idem.  r  \  either  is  it  necessary  that   both  estates  be  in  posses- 

sion ;  for  one  may  grant  an  acre  in  possession  in  ex- 
change for  an  acre  in  reversion,  and  this  exchange  is  good. 

•  Idem.  s  Neither  is  it  necessary  that  there   be  an  equality  in  the 

value  or  quantity  of  the  lands  exchanged  :  for  if  the  land 
of  one  of  the  parties  be  worth  one  hundred  pounds  and 
the  land  of  the  other  but  ten  pounds  :  or  if  the  land  of 
one  of  the  parties  be  one  hundred  acres  and  the  land  of 
the  other  but  ten  acres  ;  if  the  estates  given  be  equal,  the 
1  Idem.  exchange  is  good.  l  Neither  is  equality  in  the  quality  or 

manner  of  the  estate  requisite.  For  if  two  joint-tenants 
he  in  fee  of  an  acre  of  land,  and  they  grant  that  acre  to 
another  in  exchange  for  other  lands,  to  have  and  to  hold  a 
moiety  to  one  of  them  and  his  heirs,  and  a  moiety  to  the 
other  and  his  heirs,  which  is  an  estate  in  common ;  or  if 
two  men  give  lands  in  exchange  to  A.  and  his  heirs,  for 
lands  from  A.  to  them  two  and  their  heirs,  albeit  the  one 
party  hath  a  joint  estate  and  the  other  a  sole  estate,  yet 
the  exchange  is  good.  The  like  law  is,  if  the  land  of  one 
of  the  parties  be  of  a  defeasible  title,  and  the  laud  of  the 
other  of  an  undefeasible  title;  this  exchange  is  good  till 
it  be  avoided  (a). 

*  The  fifth  and  last  thing  required  in  a  good  exchange       *  P.  297. 
is,  that  there  be  an  execution  and   perfection  of  the  ex-   .   in 

1  "•    I.  y«.  10o.        |  ,  i     •          •          i         i-r-        •  c   Ai  •  O.    11 

Perk.     ct.        change  by  entry  or  claim  in  the  lite-time  of  the  parties,  Of  the  execut 
28 -t.  286.  291*.  viz.  that  both  the  parties  to  the  same  exchange  do  enter  tion  of  it 
into  the  things  taken   in  exchange,  if  they  be  such  things 
as  they  may  enter  into ;  for  until  the  exchange  be  executed 
by  entry,  or  the  like,  the   parties  thereunto  have  no  free- 
hold in  deed  or  in  law  in  the  things  exchanged,  albeit  the 
same  things  do  lie  in  one   county :  and  if  either  of   the 
parties  die  before  he  enter  into  the  lands  by  him  taken  in 

exchange ; 

(z)  Tenant  in  tail,  after  possibility  of  issue  extinct,  is  in  effect  only  tenant  for  life,  and  he  may 
then  ton-  r\<-han;;e  \\ith  a  person  v.ho  is  a  mere  tenant  for  life.  Such  a  tenant  in  tail  being  in  ellect 
a  mere  tei.a:ii  tor  lite,  he.  cannot,  it  is  conceived,  exchange  \\ith  tenant  in  tail. 

(«)  See  accordingly,  in  -,'  Wood's  Couv.  <'.<>!.  Lilly's  Conv.  116,  and  more  amply  of  what  estates 
exchanges  nmy  he  'made,  und  what  estate  the  partie*  to  the  exchange  ought  to  have,  in  Vin. 
Abr.  Exchange  (F.  .v  G.). 
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exchange;  hereby  the  whole  exchange  is  become  void,  if 
his  heir  will ;  but  if  one  of  the  parties  enter,  he  shall  not 
first  begin  to  avoid  the  exchange  (6).  But  if  the  parties 
enter  at  any  time  during  their  lives  it  is  sufficient,  unless 
the  possession  be  before  devested  by  an  elder  title,  as  by 
«ntry  for  a  condition  broken,  entry  by  a  disseisee,  or  his 
heir,  or  the  like,  and  not  revested  again  before  the  entry. 
As  if  an  exchange  be  had  between  two  of  land,  and  before 
their  entry  by  force  of  the  exchange  they  are,  or  one  of 
them  is,  disseised  of  the  land  exchanged,  and  the  disseisor 
die  seised  thereof,  and  then  they  enter  according  to  the 
exchange,  and  put  out  the  heir  of  the  disseisor,  this  shall 
not  be  said  to  be  an  execution  of  the  exchange;  but  if  the 
disseisee  have  recovered  the  same  land  against  the  heir  of 
the  disseisor  by  writ  of  entry,  and  have  execution,  then  he 
may  execute  the  exchange  by  entry.  And  m  case  where 
a  reversion,  rent,  or  seigniory,  is  granted  in  exchange,  it 
must  be  perfected  and  executed  by  the  attornment  of  the 
tenant  in  the  life-time  of  the  parties,  otherwise  the  ex- 
change is  not  good ;  but  in  this  case,  after  attornment  is  Perk.  sect, 
made,  it  seems  the  exchange  is  perfect  without  any  entry  258. 
or  claim  (c). 

If  two   parsons   exchange   their   churches,  and   resign 
them  into  the  bishop's  hands,  this  is  not  a  perfect  exchange 
until  they  be  inducted ;  and  therefore  if  either  of  them  die   Perk.  sect, 
before  they  be  both  inducted,  the  exchange  is  void  (d).          255,  256. 

Where 


(6)  If  the  exchangers  do  not  enter  In  their  lives,  the  exchange  is  void,  for  it  must  be  executed  in  the 
same  parties  that  made  the  exchange.  Br.  Abr.  Eschange,  pi.  6.  See  further  at  what  time  an  exchange 
ought  to  be  executed,  in  Yin.  Abr.  Eschange  (K.)  The  necessity,  however,  of  an  entry  to  perfect 
an  exchange,  only  applies  to  exchanges  at  common  law,  for  if  an  exchange  is  made  which  takes 
effect  under  the  statute  of  Uses,  no  entry  is  necessary,  as  the  statute  completes  the  exchange  by 
transferring  the  possession  to  the  use. 

(c)  Attornment  being  now  rendered  unnecessary  by  the  act  of  the  4  Ann.  c.  16,  would  not  the  ex- 
change of  a  rent  be  good,  although  there  was  no  receipt  of  it  in  the  life-time  of  the  parties?    And 
would  not  the  exchange  of  reversions  be  good,  although  there  was  no  actual  entry  in  the  life-times  of 
the  parties  ? 

(d)  If  two  parsons  permute  theiv  churches,  it  shall  be  executed  by  presentation  of  their  patrons, 
and  their  admission,  institution,  and  induction  ;    and  until    induction    the  execution    is   not   com- 
plete.— [The  patrons  however,   are  clearly  not  compellable  to  give  effect  to  the  exchange.]     In 
the  English  translation  of  Perk.  sect.  257,  (cited  in  the  margin,  above)  it  is  said,  "  if  two  parsons 
exchange  their  benefices,  by  the  word  "  permutat Jo,"  and  either  of  them  resign   his  benefice  into  the 
hands  of  the  bishop  to  the  same  purpose  ;  and  the  patrons  present  them  accordingly,  and  the  present- 
ments make  mention  per  viam  permutation!  s,  this  is  a  good  exchange,  if  either  of  them  be  inducted 
living  the  other,  &c."     In  Perk.  sect.  288,  it  is  said,  "  if  two  parsons  exchange  their  benefices, 
and  resign  them  into   the  hands  of   the   ordinary  to  the  same  purpose ;    and   the  patrons  make 
presentments  accordingly,  and   one   of  the  parsons   is  admitted,  instituted,  and  inducted ;  and  the 
other  parson  is  admitted  and  instituted,  but  dieth  before  induction,  the  other  parson  shall  not  keep 
the  benefice  in  which  he  is  inducted  ;  for  the  exchange  is  not  perfected,  because  it  is  not  executed." 
These  two  sections  are  inserted  in  Vin.  Abr.  Eschange  (L.),  in   such  a  manner,  as  to  impress    the 
reader's  mind  with  an  idea  that  those  sections  are  contradictory  to  each  other.     Mr.  Viner's  notion 
seems   to  have   arisen  from  the  word  "  either,"  (in  the  English  translation  of  the  257th  sect,  of  Per- 
kins) being  used  in  two  places  :  but  if  the  word  "  each"  is   substituted  for  the  word  "  either"  as  in 
propriety  it  ought  to  be  (the  word  in  Perkins  being  "  chescun'')  it  is  presumed  the  seeming  contra- 
diction will  be  clearly  obviated,  and  the  text  above  supported.     See  further,  on  this  point,  in  Gibs. 
Cod.  868.    Hob.  152.    2  Burn's  Ecc.  Law,  tit.  Exchange.      The   above  is   Mr.  Hylliard's  nole  to  a 
former  edition.     With  respect,  however,   to  exchanges  by  parsons   of  their  livings,  in  what  way  is 
the  re-entry  to  be  effected  in   case  either  party  should  be  evicted  ?    Where   the  presentation  men- 
tions per  viam  permuiationis,  or  by  way  of  exchange,  (words  clearly  essentially  necessary  to  give  a 
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OF  AN  EXCHANGE. 

Where  a  deed  shall  take  effect  as  an  exchange,  there 
must  be  all  the  conditions  before  mentioned  in  the  case. 
And  yet  note,  that  where  one  thing  is  granted  for  another 
in  the  nature  of  an  exchange,  and  for  some  of  the  causes 
aforesaid,  the  things  cannot  pass  by  way  of  exchange, 
there  they  may  pass  notwithstanding  by  way  of  grant ;  and 
the  deed  may  take  effect  to  other  purposes  (e),  albeit  it 
may  not  enure  and  take  effect  as  an  exchange.  And  there- 
fore if  two  be  seised  of  several  acres  of  land,  and  the  <mo 
of  them  by  deed  doth  give  his  acre  to  the  other,  and  the 
other  his  acre  to  him  without  any  word  of  exchange,  and 
each  of  them  make  livery  of  seisin  to  the  other ;  in  this 
rasr,,  albeit  the  acres  will  not  pass  byway  of  exchange, 
\rt  will  they  pass  by  way  of  grant.  And  in  this  case  if 
iio  livery  of  seisin  be  made,  either  of  them  shall  hold  the 
lands  granted  at  will  only.  And  in  like  manner  it  is,  if 
two  *  agree  to  exchange  land,  and  after  each  of  them  levy 
a  fine,  or  make  feoffment  of  the  land,  to  the  other;  by 
this  the  land  will  pass  from  each  to  the  other,  but  not  by 
way  of  exchange.  So  if  A.  and  B.  his  wife,  and  C.  and  U. 
his  wife,  agree  to  exchange  lands,  and  A.  and  S.  enter  into 
the  land  they  are  to  have  in  exchange,  and  then  they  do 
make  a  feoffment  of  their  own  land  unto  C.  and  his  father, 
and  not  to  C.  and  D.  his  wife;  this  shall  not  enure  as  an 
exchange,  and  therefore  C.  and  D.  may  enter  upon  their 
own  land  again ;  but  the  feoffment  is  good.  And  if  one 
assign  a  woman  her  dower  in  exchange  for  land ;  this  shall 
not  take  effect  as  an  exchange,  but  it  shall  enure  to  be  a 
good  assignment  of  dower. 

If  two  do  exchange  land  by  deed,  and  limit  no  estates, 
this  shall  be  taken  for  estates  for  life,  and  the  exchange  is 
good;  but  if  an  express  estate  be  limited  to  one,  and  no 
express  estate  to  the  other,  it  is  said  this  is  not  good,  and 
that  construction  of  law  will  not  help  it. 

If  an  exchange  be  made  between  two  men  of  two  acres 
of  land  by  deed,  and  in  the  habcnduvi  it  is  set  down  that 
each  of  them  shall  have  the  acres  given  in  exchange,  with 
divers  other  acres  not  expressed  in  the  premises,  this 
addition  shall  be  taken  as  surplusage,  and  the  exchange 
shall  be  good  for  the  two  acres.  See  more,  in  Exposition 
of  Deeds. 

If  after  an  exchange  is  made,  before  or  after  the  parties 
enter,  all,  or  part  of  the  land  given  to  either  party  be 
recovered  from  him  upon  an  elder  title,  as  by  an  entry 
upon  a  condition  broken,  alienation  in  mortmain,  or  upon 
a  disseisin ;  in  these  cases  if  that  party  enter  again  upon 
his  own  laud  which  he  gave  in  exchange  (as  he  may)  here- 
by 


4.  When  a 
deed  shall  take 
effect  as  an 
exchange  or 
not. 


*  P.  290. 


5.  How  an  ex- 

change  shall 
be  construed 
and  taken. 


6.  Where  an 
exchange  shall 
be  determined, 
or  the  nature 
of  it  changed 
by  matter   ex 
jwst  facto :  and 
how  :  and 
where  not. 


right  of  re-entry  \  are  the  patron  and  ordinary  obliged  to   re-present  and  re-institute 

E arson  to  his  original  living  ?     As  this  appears  to  be  the  only  way  in  winch  the  evicted 
a\e  the  benefit  of  the  right  said   to  be   incident  to   every  exchange,  that  ot'  re-entry  in  t 


the  evicted 
party  could 
case  of  ( 

tion,  ilit-.  patron  and  ordinary  would,  it  is  presumed,  be  obliged  to  re  present  and  re-institute.  If, 
however,  the  patron  should  be  obstinate  and  refuse  to  re-present,  the  bishop  might  acquire  the  right 
to  present  by  lapse,  before  the  patron  could  be  compelled  to  re-present,  and  the  bishop  would  clearly 
be  oompellable  to  re -present  the  evicted  incumbent. 

(>)  See  supra,  page  bi>,  note  (w),  as  to  deeds  operating  in  a  way  dillcrcot  from  what  the  parties 
intended. 
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7.  Who  may 
take  advan- 
tage of  a  void 
or  voidable  ex- 
change:   or 
not :  and  when, 
Infant. 

Tenant  in  tail. 


OF  AN  EXCHANGE. 

by  the  whole  exchange  is  determined  (/).  But  if  after  the 
exchange  is  perfect,  one  of  the  parties  do  enter  upon  the 
land  he  doth  give  in  exchange,  this  doth  not  make  void 
the  exchange  ;  neither  may  the  other  party  hereupon  enter 
upon  the  land  he  doth  give  in  exchange ;  hut  he  may  have 
an  assise,  or  an  action  of  trespass  against  the  other.  And 
yet  if  an  exchange  be  of  a  common  for  a  way,  or  a  rent; 
or  the  like,  if  the  one  party  deny  the  common,  it  hath 
been  said  the  other  party  may  deny  the  way  or  the  rent. 
Sed  qucere. 

If  an  exchange  be  made  between  two  of  a  manor, 
whereof  the  one  half  is  in  tail,  and  the  other  half  is  in 
fee-simple,  and  the  tenant  in  tail  that  made  the  exchange 
die,  and  his  issue  disagree  to  it,  so  that  the  exchange  of 
the  entailed  land  is  become  void ;  this  doth  determine  the 
whole  exchange ;  for  when  an  exchange  becometh  void  in 
part,  it  becometh  void  in  all;  and  until  it  be  avoided,  it 
is  good  for  all.  As  if  one  be  seised  of  white  acre,  and  he 
exchange  white  acre  and  black  acre  (which  is  none  of  his) 
with  another  for  two  other  acres ;  this  shall  continue  for  a 
good  exchange,  and  not  avoided,  until  he  that  hath  right 
to  black  acre  doth  evict  him  that  hath  it  in  exchange. 

*  If  an  exchange  be  made  by  tenant  in  tail,  and  his 
issue  after  his  death  waive  the  possession  of  all  or  part  of 
the  land  taken  in  exchange,  and  disagree  to  the  exchange, 
hereby  the  whole  exchange  is  determined.  So  if  the  wife 
after  the  husband's  death,  the  infant  at  his  full  age,  or  the 
heir  of  him  that  is  non  sance  memorise,  disagree  to  the  ex- 
change of  the  husband,  the  infant,  or  him  that  isnon  sance 
memoriae ;  hereby  the  whole  exchange  is  determined,  and 
no  subsequent  agreement  can  make  it  good  again. 

If  two  do  make  an  exchange  by  word  of  mouth,  and 
after,  before  either  of  them  enter,  they  make  indentures 
of  the  lands  exchanged,  and  grant  the  same  from  one  to 
another ;  it  seems  hereby  the  nature  of  the  exchange  is 
altered,  and  the  exchange  determined. 

The  parties  themselves,  and  all  privies  and  strangers 
for  the  most  part,  may  take  advantage  of  such  exchanges 
as  are  void  for  the  defects  before  named ;  but  when  the 
exchange  is  only  voidable,  contrd.  And  therefore  when 
an  exchange  is  made  by  an  infant ;  the  infant  himself  at 
his  full  age,  or  his  heir,  and  none  other,  may  avoid  it. 
And  when  an  exchange  is  made  by  a  tenant  in  tail,  the 
issue  in  tail  after  the  death  of  his  ancestor,  and  none  other, 
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(/)  And  if  parcel  of  the  estate  is  defeated,  the  exchange  is  as  totally  and  utterly  defeated,  as  if 
every  parcel  of  the  land  given  in  exchange  were  defeated,  per  cur.  Cro.  Eliz.  902.  See  further  what 
act  or  thing  will  defeat  an  exchange,  in  Vin.  Abr.  Eschange  (N.)  It  is  not  clear  in  the  law  of  ex- 
changes, if  there  is  an  alienation  by  one  of  the  parties,  and  there  is  an  eviction,  whether  the  heir  at 
law  or  the  alienee  should  enter.  Per  Lord  Hardwicke,  in  Coventry  v.  Coventry,  2  Atk.  3(39. 

The  above  is  a  note  to  Mr.  Hylliard's  edition  of  the  Touchstone.  Though  it  was  observed  by  Lord 
Hardwicke,  in  Coventry  v.  Coventry,  that  if  there  is  an  eviction  of  the  alienee  of  either  of  the  parties, 
that  it  was  not  clear  whether  the  heir  at  law  or  alienee  should  enter,  yet  it  would  seem,  from  what  is 
said  supra,  page  290,  that  the  alienee  cannot  enter.  Supposing  the  alienee  cannot  enter,  can  the 
alienor  or  his  heir  enter?  The  Editor  finds  nothing  upon  this  point,  except  what  was  said  by  Lord 
Hardwicke,  viz.  that  it  was  not  clear  whether  the  heir  or  the  alienee  should  enter ;  but  as  it  seems 
that  the  alienee  cannot  enter,  the  question  is,  can  the  exchangee  or  his  heir  re-enter  after  alien- 
ation? If  not,  there  maybe  no  remedy  for  the  alienee  except  upon  the  covenants  for  the  title* 
and  it  may  be  a  very  ineffectual  remedy. 
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may  avoid  it.  And  when  an  exchange  is  made  by  the 
husband,  or  husband  and  wife,  of  the  wife's  land,  the 
wife,  after  the  husband's  death,  or  heir  of  the  wife  after 
her  death,  and  none  other,  may  avoid  it.  And  when  an 
exchange  is  made  by  ft  man  non  sance  memories  (g},  his  heir 
after  his  death,  and  none  other,  may  avoid  it.  But  in  all 
these  cases  of  infant,  tenant  in  tail,  woman  covert,  and  a 
man  mm  sanae  memoriae,  and  where  lands  are  recovered  by 
an  elder  title,  the  other  party  may  not  enter  and  avoid  the 
exchange,  until  the  infant,  issue  in  tail,  woman,  or  heir 
of  him  that  is  non  sancc  memories,  or  him  that  doth  lose  the 
land  by  an  elder  title,  doth  first  enter. 

Jf  an  infant  exchange  lands,  and  after  at  his  full  age 
occupy  the  lands  taken  in  exchange  for  his  own  lands  j 
hereby  the  exchange  is  made  good,  So  if  tenant  in  tail 
exchange  his  intailed  lands  with  another,  and  after  his 
Fitz.  Exchange  death  the  issue  occupy  the  lands  taken  in  exchange  by  his 
ancestor;  hereby  the  exchange  is  made  good  for  the  life 
of  the  issue  in  tail.  So  if  the  husband  and  wife  exchange 
the  land  of  the  wife  for  other  land,  after  her  husband's 
death,  agree  to  it,  and  enter  into  and  agree  to  the  lands 
taken  in  exchange :  hereby  the  exchange  is  made  good : 
but  if  the  husband  alone  make  an  exchange  of  his  wife's 
land,  and  she  after  his  death  agree  to  this,  and  enter  into 
the  land ;  it  seems  this  will  not  make  the  exchange  good. 
And  if  a  man,  seised  of  land  in  right  of  his  wife  in  fee, 
thereof  infeoff  a  stranger,  and  take  an  estate  back  again 
to  him  and  his  wife,  and  a  third  person,  in  fee,  and  they 
three  join  in  exchange  of  the  same  land  in  fee  for  other 
lands  to  a  stranger  in  fee,  and  the  exchange  is  executed,  and 
the  husband  dieth,  and  she  doth  occupy  *  the  land  taken 
in  exchange  with  the  other  third  person ;  hereby  the  ex- 
change is  made  good.  If  a  man  non  sanaz  memorize  make 
an  exchange,  and  his  heir,  after  his  death,  enter  into  the 
land  taken  by  his  ancestor  in  exchange,  and  agree  to  the 
exchange ;  hereby  the  exchange  is  made  good.  And  in 
all  these  cases  when  the  exchange  is  once  by  agreement 
made  good,  it  can  never  by  any  subsequent  disagreement 
be  afterwards  made  void. 

And  now  from  hence  we  come  to  a  Surrender ;  a  special 
way  or  means  for  the  giving  or  transferring  of  something 
to  another,  that  hath  already  some  interest  in  the  same 
thing. 
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Husband  and 
wife. 


Non  sance  me- 
wtorue. 


8.  Where  an 
exchange  void- 
able  at  first, 
do tli  become 
good  bymatter 
ex  post  facto  ; 
or  not. 

Tenant  in  tail. 
Husband  and 
wife. 
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(#)  See  supra,  page  56,  note  (c),  and  page  289,  on  the  subject  of  a  person  of  unsound  mind  avoid* 
ing  his  own  acts. 
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CHAP.   XVII. 


OF  A  SURRENDER. 


1.  Surrender. 
Quid. 


Surrenderor. 
Surrenderee. 


Quotuplex. 


3.  The  effect 
of  it. 


symb.  i 


A    SURRENDER,  properly  taken,  is  the  yielding  or  Co.  super  lit. 
•"•  delivering  up  of  lands  or  tenements,  and  the  estate  a        ' 
man  hath  therein,  unto   another  that  hath  a  higher  and  a 
greater  estate  in  the  same  lands  or  tenements.     But  it  is 
sometimes  improperly  applied  to  other  things.     He  that 
doth  surrender  is  called  the  surrenderor,  and  he  to  whom 
it  is  made  is  called  the  surrenderee. 

And  there  be  three  kinds  of  surrender,  viz.  1.  A  sur-  Co.  super  Lit. 
render  properly  taken  at  the  common  law.  2.  A  surrender  337,  338. 
by  custom  of  lands  holden  by  custom,  or  of  customary 
estates,  whereof  we  speak  riot  here  (a).  3.  A  surrender 
improperly  taken,  as  of  a  deed,  or  grant  of  a  rent-charge,  part.  lib.  2. 
of  a  patent  and  of  land  in  fee  simple  to  the  King.  The  cap.  460. 
surrender  properly  taken  is  of  two  sorts  :  1.  Express  or 
in  deed,  which  is  when  it  is  done  by  apt  words,  and  the 
express  agreement  of  the  parties.  2.  In  law  or  implied, 
which  is  when  it  is  wrought  by  consequence  and  opera- 
tion of  law;  or  when  the  law  doth  interpret  or  enure 
something  done  to  another  intent,  to  make  a  surrender  of 
it.  And  in  the  first  case,  it  is  sometimes  by  word  only, 
and  sometimes  by  writing  (b).  And  when  it  is  by  writing, 
it  is  said  to  be  an  instrument  testifying  by  apt  words,  that 
the  particular'  tenant  of  the  lands  or  tenements  for  life  or 
years,  doth  consent  and  agree,  that  he  which  hath  the  next 
and  immediate  remainder  or  reversion  thereof,  shall  also 
have  the  particular  estate  of  the  same  in  possession,  and 
that  he  yielded  the  same  unto  him. 

The  fruit  and  effect  of  a  surrender  is,  that  it  doth  pass   Co.  super  Lit. 
the  estate  of  the  surrenderor  to  the  surrenderee,  and  that 
hereupon  the  estate  of  the  surrenderor  is  drowned    and 


extinct^. 


Bro.Surrender 


(a)  A  surrender  of  copyhold  lands  (where  by  a  subsequent  admittance  the  grant  is  to  receive  it* 
perfection  and  confirmation,)   is,  according  to  Lord  Co/ce,  rather  a  manifesting  of  the  grantor's  inten- 
tion, than  a  passing  away  of  any  interest  in  the   possession ;  for   till  admittance  of  the  surrenderee, 
the  grantor  continues  tenant  to  the  lord,  and  he  shall  receive  the  profits  of  the  land  to  his  own  use, 
a»d  shall  discharge  all  services  due  to  the  lord  :  but  yet  the  interest  is  in  him  only  secundum  quid,  and 
not  absolute  ;  for  he  cannot  pass  away  the  land  to  another,  or  make  it  subject  to  any  other  incum- 
brance  than  it  was  subject  to  at  the  time  of  the  surrender.     With  respect  to  the  grantee  no  interest 
is  vested  in  him  before  admittance  j  for  if  he  enters,  he  is  a  trespasser,  and  punishable  in  trespass  ; 
and  if  he  surrender  to  the  use  of  another,  the  surrender  is  void,  and  by  no  matter  ex  post  facto  can  be 
confirmed.— Co.  Comp.  Cop.  87.     See  further  with   respect  to  a  surrender  of  copyhold  lands,  in  Co. 
Lit.  59.— Watk.  on  Cop.  tit.  Surrender.— Gilb.  Ten.  157.— 2  Bl.  Com.  147.— Wright's  Ten.  215.— and 
the  title  Copyhold  in  the  several  abridgments,  &c.    In  order  to  enable  a  copyhold  or    customary  te- 
nant to  devise  his  lands,  a  surrender  to  the  use  of  his  will  is  now  unnecessary.  See  55  Geo.  3.  c.  192. 

(b)  By  the  statute  29  Car.  2.  c.  3.  s.  3,  no  leases,  &c.  either  of  freehold  or  term  of  years,  or  any 
uncertain  interest,  not  being  copyhold  or  customary  interest,  shall   be  surrendered,  unless  it   be  by 
deed  or  note  in  writing,  signed  by  the  party  surrendering  the  same  or  their  agents  thereunto  lawfully 
authorized  by  writing,  or  by  act  and  operation  of  law.     Accepting  another  lease  to  commence  in 
presenli,  will  be  a  surrender  of  the  old  one  by  operation  of  law. 
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Perk.  sect.        extinct  in  the  estate  of  the  surrenderee ;  and  yet  not  so, 

391.  but  that  to  some  purposes  it  shall  be  *  said  to  have  con-     *  P.  301. 

tinuance  still.  And  therefore  if  tenant  for  life  grant  a 
rent-charge,  and  after  doth  surrender  his  land  ;  in  this 
ease,  the  rent-charge  shall  continue  notwithstanding  the 
surrender  (c).  So  if  lessee  for  life  make  a  lease  for  years 
rendering  rent,  and  the  lessee  for  life  surrender  his  estate; 
in  this  case,  albeit  the  primitive  estate  for  life  he  yielded 
up,  yet  the  derivative  estate  for  years  shall  continue  not- 
•withstanding;  but  the  surrenderee  shall  not  have  the  rent 
reserved  upon  the  lease  for  years  (d).  So  that  if  lessee  Covenant, 
for  life,  or  years,  break  a  covenant  with  his  lessor,  and 
after  surrender  his  estate  to  him,  his  breach  of  covenant 
is  not  hereby  saved  ;  for  the  lessor  may  have  an  action  of 

Co.  8. 145.  7.  covenant  still  notwithstanding  the  surrender.  And  if  one 
seised  of  land,  grant  a  rent  out  of  it  in  fee,  and  this  rent 

Bro.  Sur.  4?.  js  ex tended  on  a  statute,  or  granted  for  less  time  to  an- 
other, and  then  the  grantee  doth  surrender  the  deed  of  the 
grant  af  the  rent  to  the  tenant  of  the  land  ;  in  this  case, 
the  rent  shall  continue  as  to  him  that  hath  execution,  and 
to  the  grantee  for  the  less  time.  And  if  one  make  a  lease 
for  years  rendering  rent,  and  the  lessee  surrender  his  es- 
tate to  the  lessor;  hereby  the  rent  is  extinct:  but  if  the 
lessor  grant  the  rent  to  a  stranger  before  the  surrender, 
contrii  (e).  And  if  one  lease  for  years,  and  the  lessee  let 

parcel 

(c)  If  the  estate  out  of  which  the  rent-charge  was  granted,  was  determined  by  a  condition  or  con- 
ditional limitation,  the  rent-charge  would  cease.  See  supra,  page  145.  A  distinction  is  made  be- 
tween an  estate  determined  by  condition  and  one  determined  by  surrender  with  respect  to  under 
leases  or  other  interests  created  or  carved  out  of  such  estate. 

(d  )  Nor  could  the  surrenderee  sue  the  under  lessee  upon  his  contract.  Sec  Webb  v.  Russell, 
D  I) n rut*.  &  Kast's  T.  K.  :5<>3.  If  an  original  lessee  surrenders  his  lease  for  the  purpose  of  obtaining 
a  new  one,  in  that  case  the  person  obtaining  snch  new  lease,  by  virtue  of  the  surrender,  will  be 
entitled  to  the  rents  reserved  by  the  under  lessee,  and  to  the  benefit  of  the  covenants  contained  in 
them.  See  K .'••».  <J.  c.  M.  a.  6. 

(e)  Quart/  of  this; — for  the  rent  being  only  made  payable  during  the  continuance  of  the  lease,  it 
would  seem  th.it  it  can  have  no  existence  after  the  lease  ceased  to  exist.  After  the  determination 
of  the  lease  either  by  surrender  or  otherwise,  who  is  to  pay  the  rent  ?  Can  it  be  said  that  the  lessee 
is  still  liable  to  pay  it?  It  would  seem  to  be  impossible  that  this  could  be  contended  for.  Even  dur- 
ing the  continuance  of  the  lease,  how  is  the  grantee  (or  lessee)  to  obtain  payment  of  the  rent,  sup- 
posing he  is  obliged  to  resort  to  compulsory  means  ?  Not  being  the  grawtee  of  the  reversion  but 
Merely  of  the  rent  severed  from  it,  he  cannot,  it  is  conceived,  make  a  distress  for  it ;  at  least  not  in 
his  own  name  ;  and  that  the  act  of  the  4  Geo.  2.  c.  ^8,  would  render  him  no  assistance  is  tolerably  cer- 
tain ;  nor  could  he,  it  is  conceived,  sue  the  lessee  upon  his  covenant  (either  express  or  implied)  for 
the  payment  of  the  rent  ;  for  to  enable  him  to  sue  upon  the  covenant  as  assignee,  he  must,  it  is 
presumed,  be  assignee  of  the  reversion  and  not  merely  of  the  vent  severed  from  it.  Or  can  he  sue  on 
the  express  covenant,  (supposing  the  lease  contains  one)  in  the  name  of  the  lessor,  on  the  ground  that 
the  benefit  of  such  covenant  is  to  be  regarded  as  a  chose  in  action  ?  But  supposing  lie  could  do  that, 
vliilst  the  lessor  held  the  reversion,  in  whose  name  must  he  sue  after  the  reversion  has  come  to  the 
i  '.s  heir  or  assignee  ?*  Upon  the  whole,  the  case  of  a  grant,  or  assignment,  of  a  rent  reserved 
upon  lease,  as  distinct  from  the  reversion,  seems  to  have  so  many  difficulties  attending  it  that  it  may 
be  well  doubted  whether  any  such  grant  or  assignment  can  be  made,  t  The  above  observations  ap- 
pear 


*  In  case  the  lessor  should  sell  the  reversion  for  a  valuable  consideration  to  a  purchaser  who  had 
no  notice  of  his  having  assigned  the  rent  reserved  by  the  lease,  the  purchaser,  it  is  conceived,  would 
be  entitled  to  the  rent,  both  at  law  and  in  equity,  notwithstanding  the  previous  assignment  of  it. 

t  If  such  grant  (or  assignment)  could   be   considered  as   the   grant  of  a  new  rent,  in  that  c 
difficulty  would  be  got  quit  of.      IJut  there  does  not  appear  to  be  any  ground  on  which  to  regard  it  as 
a  new  one. 
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parcel  of  his  term  to  his  lessor  rendering  rent,  and  after 
the  lessee  surrender  his  whole  estate;  in  this  case,  it 
seems  the  rent  is  determined. 

4.  What  shall       If  lessee  for  life,  or  years,  take  a  new  lease  of  him  in  14  H.  8. 15. 
be  said  a  sm-    reversion,  of  the  same  thing  in  particular  contained  in  the  J 
render  in  law  former  lease  for  life  or  years;  this  is  a  surrender  in  law  r?!?!. 

bf  wimtnieans   of   the  f.irst   lease'  As    if  lessee   for  his  own   life»   °r  an~ 
an  estate  shall    other's  life,  in  possession  or  reversion,  take  a  new  lease 
be  surrendered  for  years;  or  a  lessee  for  forty  years  takes  a  new  lease  for 
in  law:  or  not.  fifty  years ;  the  first  lease  in  hoth  these  cases  is  surren- 
fnVtaKTf  dered'     And   lhis  rule  holdeth,  albeit  the  second  lease  be  Perk.  sect, 
a  new  estate.     f°r  a  ^ess  time  than  the  first,  as  if  lessee  for  life  accept  a  617\ 
lease  for  years,  or  lessee  for  twenty  years  accept  a  lease     °*  °' 
for  two  years.     And  albeit  the  second  lease  be  avoidable, 
as  being  made  upon  condition,  as  if  lessee  for  twenty  years  pjtz  gur.  3. 
take  a  new  lease  for  twenty  years,  upon  condition  that  if  Co.  super  Lit. 
such  a  thing  happen  the  second  lease  shall  be  void,  and  the  218. 
thing  do  after  happen  ;  in  this  case,  both  these  leases  are  37  H* 6' 17' 
become  void  ;  as  where  the  lessor  doth  grant  the  rever- 
sion to  the  lessee  upon  condition,  and  after,  the  condition  uier,  140,141. 
is  broken.     Or  if  the   second  lease  be  made  by  tenant  in 
tail,  or  the  like :  as  if  a  man  make   a  lease  for  years,  of 
land,  and  then  make  a  feoflfment  to  another  of  the  land, 
and  then  take  back  an  estate  to  him  and  his  wife  of  the 
land,  and  then  make  a  new  lease  to  the  lessee  for   ten 
years;  this  is  a  surrender  in  law  of  the  first  lease  ;   but  if 
the  second  lease  be  merely  void,  then  it  is  otherwise.   And   Djer  272. 
therefore  if  the  lessor  do,  by  words  of  covenant  only,  pro-  *  i)ier,  178. 
mise  to  his  lessee  that  he  shall  have  a  new  lease,  and  do  177\ 
never  actually  make  it ;  this  is  no  surrender  in  law.     And   £°i^'  %  6Dt 
*  P.  302.      this   rule,   as   it  seems  *  holdeth  also,  albeit  the  second 

lease  be  to  the  lessee  and  a  stranger  ( f)  or  to  the  lessee   Dier,  140, 141. 
and   his   wife;    and   albeit   the   second    lease   be  by  word 
only  (</),  and  the  first  lease  be  by  deed,  if  so  be  the  thing 
granted  by  the  lease  be  such  a  thing  as  may  pass  by  word 
without  writing;  and  albeit  the  second  lease  be  in  another 
right,  as  if  the  husband  have  a  lease  for  years  in  the  right  Dier,  178. 
of  his  wife,  and  then  take  a  new  lease  to  himself  in  his 

own 


pear  to  be  applicable  to  a  case  which  is  not  of  very  unfreqtient  occurrence.  Lessees,  tinder  London 
building  leases,  generally  grant  underleases  for  the  whole  term,  excepting  a  few  days,  at  larger  rents 
than  they  pay  on  their  original  leases.  The  rents  reserved  by  ihe  under-leases  are  usually  called  "  im- 
proved ground  rents  ;"  these  improved  rents  are  frequently  sold,  and  unskilful  practitioners,  instead 
of  assigning  the  original  lease,  subject  to  the  under-lease,  or  granting  another  under-lease  at  a  pepper 
corn  rent,  for  a  day  or  two  longer  than  the  first  under-lease,  merely  assign  the  rent  reserved  by  the  under 
lease,  and  the  purchaser  (independant  of  all  the  above  noticed  objections  to  such  a  mode)  has  pro- 
bably no  notice  of  the  rent  reserved  by  the  original  lea.se,  and  for  which  the  premises  may  be  dis- 
trained upon  to  the  purchaser's  prejudice.  Kent,  therefore,  reserved  by  an  under-lease  should 
be  transferred,  either  by  assigning  the  original  lease,  or  by  making  another  under-lease  to  the 
purchaser  for  a  term,  a  day  or  two  longer  than  the  term  created  by  the  under-lease,  on  which  the 
rent  he  has  purchased  is  reserved. 

(f)  If  the  new  lease  was  granted  to  the  old  lessee  and  a  stranger  as  tenants  in  common,  would  the 
merger  be  for  more  than  an  undivided  moiety  ?  The  lessor,  however,  having  assented  to  the  grant  of 
the  entirety  to  himself  and  the  stranger,  he  would  be  estopped,  it  is  presumed,  from  shewing  that 
the  whole  did  not  pass  ;  for  having  admitted  the  lessor's  right  to  grant  the  new  lease,  he  would  be 
precluded  from  shewing  the  contrary. 

(g-)  As  to  what  lease?  may  be  granted  by  parol,  see  supra,  page  267,  note  (rf). 
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608. 

Bro.  Sur.  48. 

Triu.  5  Jac. 
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Adjudged. 
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own  name  (A);  and  albeit  the  first  lease  be  to  begin  pre- 
sently, and  the  second  be  to  begin  at  a  day  to  come  (?'),  or 
e  converse ;  and  albeit  there  be  a  mean  estate  between,  as 
if  land  be  let  to  A.  for  years,  and  after  let  to  B.  for  years, 
to  begin  after  the  first  term,  and  the  assignee  of  A.  doth 
take  a  new  lease  (/c).  So  if  one  demise  land  for  ten  years 
to  one,  and  after  demise  it  for  ten  years  to  another,  to 
begin  at  Michaelmas,  and  after  the  first  lessee  accept  a  new 
lease ;  in  all  these  cases,  there  is  a  surrender  in  law  of 
the  first  leases  (/).  And  if  there  be  two  lessees  for  life,  or 
years,  and  one  of  them  take  a  new  lease  for  years,  this  is 
a  surrender  of  his  moiety ;  whereby  it  doth  appear,  that 
a  surrender  in  law  may  be  made  of  some  estates  which 
cannot  be  surrendered  by  a  surrender  in  fait ;  for  fortior 
est  dispnsitio  legis  quam  hominis.  And  hence  it  is,  that  a 
corporation  aggregate  may  take  a  surrender  in  law  without 
deed,  although  it  cannot  make  an  express  surrender  with- 
out deed.  But  if  the  lessee  do  only  licence  the  lessor  to 
make  a  feoffinent,  and  to  give  livery  of  seisin  for  him;  or 
to  give  livery  of  seisin  for  him  as  his  attorney ;  or  do 
licence  him  to  enter  into  the  land  and  no  more;  neither  of 
these  things  shall  be  said  to  be  a  surrender  in  law.  So  if 
the  second  lease  be  made  of  another,  and  not  of  the  same 
thing  whereof  the  first  lease  is  made,  as  where  the  first 

lease 
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(&)  Though  the  husband  has  a  right  to  assign  his  wife's  term  of  years,  or  surrender  it  by  deed,  ytt 
some  doubt  may,  perhaps,  exist,  whether  it  is  so  completely  vested  in  him  during  his  wife's  life-time, 
that  a  new  lease,  granted  to  him  alone,  will  merge  the  term. 

(t)  If  the  new  lease  is  not  made  to  commence  till  the  expiration  of  the  old  one,  the  new  one  is  a 
reversionary  lease,  and  there  will  be  no  merger  or  surrender  of  the  old  one  ;  and  if  the  new  lease 
only  embraces  a  part  of  the  period  for  which  the  old  one  was  granted,  only  such  part  of  the  old 
as  falls  within  the  limits  of  the  new  one,  would,  it  is  conceived,  be  merged : — as  for  instance, 
if  the  old  lease  has  twenty  years  to  run,  and  the  new  one  is  made  to  commence  ten  years  hence  ; 
only  the  last  ten  years  of  the  old  lease  would  be  merged  in  the  new  one  ; — to  occasion  a  merger  of  the 
whole  term  in  the  old  lease,  the  new  one,  it  is  conceived,  must  be  made  to  commence  in  presenti. 

(fc)  A  common  law  demise  to  B.  for  years,  made  to  commence  after  the  first  term,  (and  it  is  a 
common  law  demise  which  is  here  meant),  is  not  an  actual  estate,  (and  therefore,  improperly 
called  a  mesne  estate}  but  a  mere  interesse  termini ;  and  such  an  interest  will  not  prevent  the  merger 
of  a  prior  term  in  a  subsequent  terra;  provided  such  subsequent  term  is  an  actual  estate  and  not  au 
interesse  termini. 

(I)  In  the  last  noticed  case,  the  second  lessee  has  not  an  actual  term  or  estate,  but  a  mere  interesse 
termini,  which  will  not  prevent  a  merger  of  the  first  in  the  third  lease  ;  provided  the  interest  created 
by  the  third  is  an  actual  estate,  as  it  will  be,  if  made  to  commence  in  presenti,  and  the  lessee  takes 
possession.    The  doctrine,  that  an  intermediate  term,  whilst  a  mere  interesse  termini  will  not  prevent 
the  merger  of  a  first  in  a  third  term,  leads  to  the  notice  of  a  point  of  considerable   practical   import- 
ance.  Where  three  or  more  out-standing  terms  are  subsisting  in  the  same  property,  and  it  is  intended 
to  keep  all  of  them  on  foot  to  attend  the  inheritance,  the  usual  practice  amongst  conveyancers  is,  to 
_n  the  first  and  third  terms  to  one  person,  and  the  second  and  fourth  to  another;  and  which  is 
done  on  the  supposition,  that  the  intermediate  terms  will  prevent  the  merger  of  the  first   in  the  third, 
and  the  second  in  the  fourth.     If,  however,  the  terms  arc  all  mere  interesse  termini,  or  if  all  of  them 
but  the  tirst  should  be  so,  it  is  apprehended  that  the  first  would  merge  in  the  third.     If  such  third 
term  \\as  tint  a  mere  future  term,  and  if  the  first,  term  was  an  actual  estate,  would   not    the  third    aUo 
become  an  actual  estate,  by  coming  to  the  person  who  had  the  first  term  ;  for  such  third   term    being 
in  a  person  who  had  the  possession,  it  could  no  longer  be,  a  mere  hitcresse  termini,  but  an  actual  estat'- ; 
and  if  so,  the  interposed  interesse  termini  would  not  prevent  a  merger  of  the  tir<t  in  the  third  term. 
In  considering,  however,  where   merger  would  take  place,  and  where   it  would    not,     the    point  to 
attend  to  is,  whether  the  terms  are  actual  estates  or  mere  interesse  termini.     If  they  are   all  common 
law  demises,  and  possession  has  not  been  taken  by  any  of  the  termors,   they  are  clearly  mere  in!: 
ttrmini,  ami   consequently  the   first  would  merge  in  the  third,  and  the  second  in  the  fourth;  but  it* 
they  are  terms  created  under  the  statute  of  Uses,  there,  it  is  conceived,  they  are  actual  estates,  and 
not  mere  interesse  termini,  and  consequently  there  would  be  no  merger.     In  assigning,  therefore,  two 
or  more  terms   of  years   to   one  and   the   same   person,  where   intermediate   ones   are   assigned  to 
another  person,  care  should  be  taken  to  ascertain  whether  the  terms  are  actual  estates  or  mere 
interetsc  termini, 
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lease  is  of  the  land,  and  the  second  is  mado  of  a  rent,  or 
other  profit  to  be  taken  out  of  the  land  ;  or  the  first  is  of 
a  manor,  and  the  second  of  the  bailiwick  or  stewardship 
of  the  manor;  or  the  first  is  of  a  park,  and  the  second  is 
of  the  keepership  of  the  park;  in  these  cases,  there  is  no 
surrender  of  the  first  lease  (m).  Also,  if  the  second  lease 
be  not  a  good  lease,  perhaps  it  shall  not  be  construed  a 
surrender.  See  Co.  2.  Lane's  Case,  17  (n). 

But  if  the  first  lease  be  of  the  land  itself,  and  the  second  Trin  5  Jac. 
lease  is  of  the  vesture  of  the  same  land,  this  is  held  to  be   chamberiane'. 
a  surrender  of  the  first  lease.     But  if  the  second  lease  be  case> 
not  to  begin  until  the  first  lease  end,  the  taking  of  this  See  pier,  200. 
second  lease  is  no  surrender  of  the  first  lease.     So  it  hath  Co.  5. 11. 
been  said,  if  one  make  a  lease  of  Black  acre  in  Dale,  and 
the  lessee  accept   a  second  lease  of  all  the  lands  of  the 
lessor  in  Dale,  in  general  words,  and  the  lessor  that  doth 
make  the  lease,  have  divers  other  lands  there  besides  this 
acre,  that   this  is   no    surrender  of  the  first  lease.     Sed 
qucere  of  this,  for  others  do  much  doubt  it  (o).     So  if  one 
enter  into  land,  and  make  a  lease  for  the  trial  of  the  title 
only,  and  after  the  lessor  (he  and  the  lessee  being  both 
*  P.  303.      out  of  possession)  *  make  another  lease  of  the  same  thing 
to  the  lessee  ;  it  seems  this  is  no   surrender  of  the  first 
lease ;  but  if  the  lessor  enter   before  he  make  the  lease, 
contra  (p). 

5.  What  shall        To   make   a  good  surrender  in  deed  of  lands,  and  to  See  Perk,  in 
be  said  a  sur-  make  them  pass  by  such  a  surrender,  these  things  are  first  his  chapter  of 
oft^  tdd  of  »»  -quired.     1.  That  the  surrenderor  be  a  person  able  •"-£* 
\vhentheyshall  to  grant  and  make,  and  the  surrenderee  a  person  capable  Surrender  in 
be  said  to  pass  and  able  to  take  and  receive  a  surrender,  and  that  they  toto.    Fitz. 
by  such  sur-       both   have  such   estates  as   are  capable  of    a   surrender.  Surrender  in 
r£SS#   And  for  this  Purpose    1.  That  the  surrenderor  have  an  toto. 
of  the  persons    estate  m  possession  (q)  of  the  thing  surrendered  at  the  338> 
between  whom                                                                                                              time 
it  is  made,  and  their  estate  and  possession.  _ 

(m)  As  the  lease  of  the  manor  or  park,  would  necessarily  include  the  stewardship  of  the  manor,  or 
keepership  of  the  park,  unless  expressly  reserved,  the  fact  of  accepting  a  subsequent  lease  of  the 
stewardship  or  keepership,  to  commence  in  presenti,  would  seem  to  be  an  admission  on  the  part  of 
the  lessee,  that  the  lessor  had  the  power  to  grant  such  stewardship  or  keepership,  and  consequently 
implies,  that  there  had  been  a  surrender  of  the  former  lease,  in  the  same  way  as  where  a  person  having 
a  term  of  years,  takes  a  lease  for  another  term,  commencing  in  presenti,  in  which  case,  the  former  term  is 
surrendered  by  implication  of  law,  even  though  the  second  is  for  a  shorter  period.  That  the  lease  of 
the  park  or  manor,  however,  is  not  merged,  by  accepting  a  subsequent 'one  of  the  keepership  of  the 
park  or  stewardship  of  the  manor,  is  a  doctrine  laid  down  in  Com.  Dig.  tit.  Surrender,  page  319,  as 
\vell  as  in  the  text. 

(w)  It  is  clear,  that  the  acceptance  of  a  void  second  lease  is  no  surrender  of  a  former  lease.  See 
Roe  \.  Archbishop  of  York,  6  East's  T.  K.  86.  The  accepting  a  new  void  lease  can  shew  no  inten- 
tion to  surrender  the  good  one  ;  for  a  contract  for  a  thing  that  a  man  cannot  enjoy,  cannot,  in  com- 
mon sense  and  reason,  imply  an  agreement  to  give  up  a  former  contract. — 4  Burr.  2213. 

(o)  There  seems  to  be  reason  to  contend,  that  the  second  lease  would  occasion  a  merger  of  the  first 
term  in  Black  acre ;  for  the  words  of  the  second  lease  being  comprehensive  enough  to  comprise  Black 
acre,  and  there  being  nothing  on  the  face  of  the  second  lease  to  shew  that  the  intention  was  otherwise, 
liow  can  it  be  said  that  Black  acre  is  not  comprised  in  it  ?  The  rule  is — verba  generaliter  dicta,  genera- 
liter  interpret enda,  where  no  clear  intention  appears  to  the  contrary.  As  Black  acre  must  therefore  be 
considered  as  comprised  in  the  second  lease  the  first  term  would  merge. 

(p)  See  accordingly  verbatim,  3  Wood's  Conv.  778,  779,  and  further,  in  Com.  Dig.  Surrender  (I.) 
Wood's  Insr.  285.  •  Lilly's  Conv.  292. 

(</)  An  actual  estate,  and  that  in  possession,  is  not  necessary. — Any  vested  interest,  either  in  pos- 
session or  remainder,  may  be  clearly  surrendered;  and  though  a  mere  interesse  termini  cannot,  it  is 
said,  properly  speaking,  be  surrendered,  yet  if  the  party  entitled  to  it  accepts  an  estate  or  interest 
inconsistent  With  it,  this  will  occasion  a  merger  of  such  interesse  termini.  And  such  an  interest  being 
assignable,  if  it  is  assigned  to  the  person  seised  of  the  remainder  or  reversion  (if  it  may  be  so  called) 
expectant  upon  the  interesse  termini,  there  is  no  doubt  but  it  would  merge,  or  in  other  words,  be 
extinguished  : — at  any  rate,  the  assignment  would  operate,  and  might  be  pleaded,  as  a  release. 
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time  of  the  surrender  made,  and  not  a  bare  right  (r)  there- 
unto only.  2.  That  the  surrender  be  to  him  that  hath  the 
next  immediate  estate  in  remainder  or  reversion  (*),  and  that 
there  be  no  intervenient  estate  (t)  coming  between.  3.  That 
there  be  a  privity  of  estate  between  the  surrenderor  and 
the  surrenderee.  4.  That  the  surrenderee  have  a  higher 
and  greater  estate  in  the  thing  surrendered,  than  the  sur- 
renderor hath,  so  that  the  estate  of  the  surrenderor  may 
be  drowned  therein.  5.  That  he  have  the  estate  in  his 
own  right,  and  not  in  the  right  of  his  wife,  &C.(M)  (5.  And 
that  he  be  sole  seised  of  this  estate  in  remainder  or  rever- 
sion, and  not  in  joint-tenancy.  As  for  examples,  infants, 
•women  covert,  mad  and  lunatic  men,  and  all  such  like 
persons,  as  are  disabled  to  grant,  are  disabled  to  make  a 
surrender  (#),  and  none  but  such  as  may  grant  their  land, 
•Co.  40.  67.  may  surrender  their  land.  A  corporation  aggregate  of 
many  cannot  make  an  express  surrender  without  a  deed, 
but  it  may  make  such  a  surrender  by  deed  (?/).  And  such 
persons  as  are  disabled  to  take  by  a  grant,  are  disabled  to 
take  by  a  surrender,  and  such  as  may  be  grantees,  may 
be  surrenderees ;  and  therefore  a  surrender  made  to  an 

Perk.  sect.        infant  is  good  (2).     If  the  husband  have  a  lease  or  estate   Husband  and 
613.  6i«.  for  years,  in  the  right  of  his  wife,  he  alone,  or  he  and  his  wife- 

Bro.Surrender  wife  together,  may  surrender  this;  but  if  the  husband  have 
an  estate  for  life  in  the  right  of  his  wife,  being  tenant  in 
dower  or  otherwise,  and  he  alone,  or  he  and  she  together, 
surrender  this  ;  this  surrender  is  good  only  during  the  life 

31  H.  7.  25.       of  the  husband,  except  it  be  made  b}'  fine.     One  executor  Executors, 
may  surrender  an   estate   or   lease   for  years,  which  the 
executors  have  in  the  right  of  their  testator  («).     If  there 

be 

(r)  Bare  rights  are  the  subjects  of  release,  and  not  of  surrender ;  see  the  Chapter  on  Releases.  But 
a  surrender,  it  is  conceived,  may  be  pleaded  as  a  release. 

(*)  To  occasion  a  merger  of  a  prior  estate,  it  must  come  in  contact  with  an  actual  estate.  A  prior 
estate  for  years,  will  not,  as  we  have  before  seen,  merge  in  a  mere  interesse  termini ;  though  query, 
does  not  an  interesse  termini,  which  has  already  commenced  in  point  of  duration  become  an  estate, 
where  it  comes  to  a  person  who  has  the  possession  under  a  prior  term,  and  consequently  will  not  such 
prior  term  merge? 

(/)  Though  there  must  not  be  an  intervening  estate,  yet  a  mere  intervening  interesse  termini  will  not 
prevent  a  merger.  See  supra,  page  302. 

(u)  A  husband  possessed  of  a  term  of  years  in  right  of  his  wife,  may  surrender  such  term. 

(or)  Infants,  femes  coverts,  and  lunatics,  are  authorized  by  the  act  of  29  Geo.  2.  c.  31,  to  surrender 
leases,  for  the  purpose  of  obtaining  renewals  of  the  leases  ;  and  by  the  act  of  the  4  Geo.  2.  c.  23.  «.  6, 
the  owners  of  original  leases  are  authorized  to  make  surrenders,  in  order  to  obtain  renewals  without 
the  concurrence  of  under-lessees ;  and  the  act  of  the  11  Geo.  3.  c.  20,  authorizes  the  guardians  and 
committees  of  lunatics  to  accept  surrenders  of  old  leases  and  grant  new  ones. 

(y)  In  all  cases  of  surrender  by  operation  of  law,  the  case  of  a  corporation  aggregate  is  the  same, 
it  is  conceived,  with  that  of  an  individual. 

(z)  See  accordingly,  2  Vent.  201.     Show.  Parl.  Ca.  151.     3  Lev.  284.  S.  C. 

(«)  If  a  person  possessed  of  a  term  of  years  (or,  it  is  presumed,  of  an  estate  per  outre  vie  where 
it  is  limited  to  executors  and  administrators  as  special  occupants)  makes  the  reversioner  his  execu- 
tor, (and  it  would  be  the  same  'if  the  reversioncr  became  his  administrator)  there,  there  will  be  no 
..'T  of  the  term  ;  for  an  estate  which  comes  to  a  man  by  act  nf  law,  in  autrc  drnit,  as  executor, 
administrator,  in  right  of  his  wife,  &C.  will  not  merge  an  estate  which  he  is  either  already  seised  of, 
or  which  afterwards  comes  to  him  by  act  of  law;  as  by  descent,  by  the  curtesy,  &c.  But  it  seems  to 
be  held,  that  an  estate  held  in  autre  droit  WILL  merge  at  law  ('though  not  in  equity)  in  an  estate 
subsequently  acquired  by  purchase.  The  doctrine  that  estates  held  in  uiitrr  droit  do  not  merge  in  one 
another,  is  to  be  understood  of  estates  which  are  considered  at  law  to  be  held  in  autre  droit,  and  does 
not  extend  to  estates  which  are  so  considered  in  equity  only  ;  then  tore  if  a  person  possessed  of  a  terra 
of  years  as  a  trustee  for  another,  (as  to  attend  the.  inheritance)  should  become  entitled  to  the  im- 
mediate iwersion,  the  term  would  merge.  It  may  be  proper  to  observe,  that  the  third  section  of  the 
statute  of  Uses  (27  lien.  8.  c.  10.)  saves  all  former  rights  of  feoffees  to  uses;  therefore  if  a  person 
is  seised  of  an  estate  for  life,  or  for  a  term  of  years,  either  in  his  own  right,  in  autre  droit,  or  at  a 
trustee,  such  estate  will  not  be  merged  by  his  being  a  mere  releasee  or  feoffee  to  uses. 
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be  two  joint-tenants,  and  one  of  them  have  the  particular 
estate,  and  the  other  the  fee-simple ;  as  where  an  estate  is 
limited  to  two  and  the  heirs  of  one  of  them,  and  he  that 
hath  the  estate  for  life  doth  alien  his  part  to  a  stranger ; 
in  this  case,  the  alienee  may  surrender  to  the  other  joint- 
tenant:  so  if  there  be  three  joint-tenants  for  life,  and 
the  fee  simple  is  limited  to  the  heirs  of  one  of  them;  and 
one  of  the  joint-tenants  for  life  doth  release  to  the  other, 
and  he,  to  whom  this  release  is  made,  doth  surrender  to 
him  that  hath  the  fee-simple  ;  this  is  a  good  surrender  of 
a  third  part.  But  otherwise  one  joint-tenant  cannot  sur- 
render to  another  joint-tenant,  albeit  he  be  tenant  for  life 
*  which  doth  make,  and  he  tenant  in  fee-simple  that  doth 
take  the  surrender.  A  lessee  for  life  or  years,  may  sur- 
render to  him  that  is  next  in  remainder  in  fee-simple,  or 
fee-tail,  or  to  him  in  reversion  in  fee,  and  this  is  a  good 
surrender;  and  a  surrender,  as  it  seems,  may  be  made  to 
the  grantee  of  the  reversion  before  attornment,  so  as 
attornment  be  afterwards  made(c).  And  in  case  of  the 
surrender  of  an  estate  for  life,  there  needs  no  livery  of 
seisin  as  in  case  of  the  grant  of  an  estate  for  life.  A  lessee 
for  years  of  a  term  to  begin  at  a  day  to  come,  cannot  sur- 
render it  by  an  actual  surrender  bafore  the  day  the  term 
begin,  as  he  may  by  a  surrender  in  law(rf).  If  lessee  for 
life  be  disseised,  or  lessee  for  years  be  ousted,  and  before 
his  entry  or  the  getting  of  the  possession  again,  he  surren- 
der his  estate  to  him  in  reversion;  this  surrender  is 
void  (e).  So  if  a  woman  that  hath  title  of  dower  surrender 
it  to  him  in  reversion  before  she  hath  recovered  it;  this 
surrender  is  void  (f).  And  yet  if  lessee  for  years  after 
his  term  is  begun  and  before  his  entry,  when  no  body  doth 
keep  from  him  the  profits,  do  surrender  his  estate ;  it 
seems  this  is  a  good  surrender  (g) ;  but  if  another  enter 
before  him,  and  keep  him  out,  it  seems  otherwise.  If 
there  be  lessee  for  years,  the  remainder  for  life,  the  re- 
mainder or  reversion  in  fee,  and  the  lessee  for  years  be 
ousted,  and  he  that  ousted  him  die  seised,  and  then  the 
lessee  for  years  enter,  and  then  the  tenant  for  life  surren- 
der to  him  in  remainder  or  reversion  in  fee ;  this  is  not  a 
good  surrender,  for  there  is  in  this  case  but  a  bare  right 
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(c)  Attornment  now  unnecessary  in  every  case.     See  supra,  page  253,  note  (a). 

(d)  As  an  interesse  termini  may  be  assigned,  it  may  of  course  be  assigned  to  the  person  who  has  the 
immediate  reversion  (if  it  may  be  so  called,)  expectant  on  such  interesse  termini.    The  interesse  ter~ 
mini  and  the  immediate  reversion  meeting,  the  former  Would  necessarily  be  extinguished.    In  what  re- 
spect, therefore,  would  such  a  case  differ  from  that  of  an  actual  surrender?     The  doctrine,  therefore, 
that  an  interesse  termini  cannot  be  surrendered,  seems  to  rest  upon  no  very  intelligible  principle.     But 
whether,  in  the  technical  sense  of  the  term,  it  can  be  surrendered  or  not,  is  not  very  material,  for  it  is 
clear  that  it  will  be  merged,  or  extinguished,  in  case  it  meets  with  the  immediate  reversion,  or  with 
any  other  estate  or  interest  incompatible  with  its  existence  as  a  separate,  distinct  interest.     If  an  in- 
strument, purporting  to  be  a  surrender  of  an  interesse  termini,  is  made   to  the  person  who  has  the 
immediate  reversion,  if  such  instrument  cannot,  technically  speaking,   operate  as   a  surrender,  it 
may  be  pleaded,  and  may  operate,  it  is  conceived,  as  a  release.    See  infra,  page  308. 

(e)  It  would  not,  it  is  conceived,  operate  for  the  benefit  of  the  disseisee,  as  the  fine  of  a  disseisee 
has  been  held  to  do,  (see  supra,  page  14,  note  (£),)  but  would  be  totally  inoperative. 

(/)  Though  the  instrument  purported  to  be  a  surrender,  yet,  it  is  conceived,  it  might  be  pleaded, 
and  would  operate  as  a  release.  See  infra,  page  $08,  and  supra,  page  267,  note  (e). 

(g-)  The  lessee's  interest  till  entry  is  a  mere  interesse  termini,  and  therefore  the  case  just  put  in 
the  text,  would  seem  to  countenance  the  opinion  the  Editor  has  ventured  to  express  in  the  last  note 
but  two. 
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of  remainder  for  life  and  in  fee  (7i) ;  but  if  the  lessee  for 
years  had  not  been  ousted,  it  had  been  a  good  sur- 
render, tf  there  be  lessee  for  years,  the  remainder 
for  life,  the  remainder  in  fee;  the  lessee  for  years 
may  surrender  to  the  lessee  for  life,  and  so  may  the  te- 
nant for  life  to  him  in  remainder  or  reversion  in  fee,  but 
if  there  be  tenant  for  life,  the  remainder  for  life,  the  re- 
mainder in  fee;  in  this  case,  the  second  tenant  for  life 
I*cvk.  sect.  cannot  surrender  to  him  in  remainder  (i).  If  a  lease  be 
588.  made  for  life  or  years  to  A.  the  remainder  for  life  to  B. 

the  remainder  in  fee  tail  to  C.  and  the  first  tenant  for  life 
or  years  doth  surrender  to  C.  or  to  the  lessor,  B.  the 
next  in  remainder  for  life  being  then  living ;  this  is  not  a 
good  surrender,  neither  can  it  take  effect  as  a  surrender  in 
respect  of  the  intervenient  estate.  And  so  some  say  the 
law  is  if  the  middle  remainder,  neither  be  but  for  years 
only :  as  if  a  lease  be  made  for  years,  and  the  first  ter- 
mor  surrender  his  interest  to  the  lessor ;  this  is  no  good 
surrender.  Sed  quare.  For  it  should  seem  that  a  future 
interest  will  no  more  hinder  an  actual  surrender  of  the 
first  lessee,  than  a  surrender  at  law.  And  so  also  it  seems 
the  law  is  for  a  concurrent  lease,  which,  for  the  latter  part 
of  it,  is  in  the  nature  of  a  future  interest  (k).  But  if  in  this 
case  it  fall  out  the  middle  remainder  be  void ;  as  where  a 
lease  is  made  to  A.  for  life,  or  years,  the  remainder  to  a 
monk  (who  is  a  person  incapable)  for  life  or  years,  the  re-^ 
mainder  to  /.  S.  in  *  fee  ;  in  this  case,  A.  the  first  tenant 
may  surrender  to  him  in  remainder  in  fee,  and  the  sur- 
render is  good.  If  lessee  for  twenty  years  make  a  lease 
for  five  years,  and  the  lessee  for  five  years  enter,  and 
after  the  lessee  for  twenty  years  surrender  to  him  in 
reversion  or  remainder ;  this  is  a  good  surrender  (/).  So 
also  if  the  two  lessees  join  in  the  surrender.  So  also  if 
the  first  lessee  surrender  first,  and  the  lessee  for  five 
years  surrender  after.  But  if  the  lessee  for  five  years 
surrender  to  him  in  the  reversion,  or  the  remainder, 
before  the  surrender  of  the  lessee  for  twenty  years;  this 
cannot  take  effect,  as  a  surrender  for  two  causes:  1.  Be- 
cause there  is  a  remnant  of  the  term  as  an  intervenient 
Hro.  Sur.  o.  estate  to  hinder  the  drowning  of  the  term.  2.  Because 
Fitz.  Sur,  10.  there  wants  a  privity  between  the  lessee  for  five  years,  and 
him  in  reversion.  If  tenant  in  fee-simple  surrender  to  the 
<•  lord  paramount,  of  whom  the  land  is  held ;  this  can  never 
take  effect  as  a  surrender,  unless  it  be  in  a  special  case 

where 


Dier,  112. 
Plow.  190. 
Diet,  93. 
Plow.   432, 
433. 


Perk.  sect. 

14  H.  7.  3. 
Plow.  .541. 
Bro.  Sur.  16. 


*  P.  305. 


(A)  The  disseisor  dying  seised,  converted  the  estates  of  the  remainder-man  for  life  and  of  the  re- 
>T,  into  mere  rights  of  action,  and  such  rights  not  being  trnnsfcrrable,  the  estate  for  lite  is 
Incapable  of  being  surrendered  :  indeed,  in  such  a  case,  the  reversion  as  well  as  the  estate  for  lite, 
J>ciiig  turned  into  a  mere  right  of  action,  there  is,  strictly  speaking,  110  reversion  left  in  the  surren- 
deree for  the  lit".-  estate,  even  if  it  was  subsisting,  to  merge  in. 

(i)  Then-  is  no  doubt  but  the  second  lessee  for  life  may  surrender  to  the  remainder-man  in  fee. 
The  tiiNt  lessee  for  life,  however,  cannot  surrender  to  the  remainder-man  in  fee,  on  account  ot  the 
Intermediate  life  estate. 

(/O  Whether  such  second  term  of  years,  or  concurrent  lease,  would  prevent  a  merger  of  the  first 
term,  would  depend  upon  the  fact  of  the  second  term  being  an  actual  vested  estate,  or  a  mere 
.•  termini. 

(I)  Hut  the  surrender  would  not  affect  the  interest  of  the  under-lcssee  :— there  would,  however, 
be  no  rnnrdy  against  the  undn-Kssee  for  the  rent  reserved  by  the  under-lcase  or  the  covenants  con- 
laiued  in  it.  Sec  Mipra,  page  300,  notc(</). 
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where  the  lord  hath  cause  to  have  a  cessavit.     So  if  tenant  Perk.  sect. 
in   tail  surrender  to   him  in  remainder  or  reversion  in  589,  590. 


fee-simple  ;  this  cannot  take  effect  as  a  surrender.     So  if         *"*£* 

lessee  for  life  surrender  to  hihi  in  remainder  for  years  : 

or  tenant  for  the  life  of  B.  surrender  to  him  that  hath  an 

estate  for  the  life  of  C.  these  are  void  surrenders  (m);  for 

the  estates  of  them   to  whom  they  are  made,  are  not  capa- 

ble of  such  surrenders,  for  they  are  not  greater  than  the 

estates  of  the  surrenderors,    and  therefore   not   able  to 

drown  the  estates  surrendered.     And  yet  if  lessee  for  the 

life  of  another,  or  for  his  own  life,  surrender  his  estate  to 

him  in  remainder  that  is  tenant  for  his  own  life  ;  this  is  a 

good  surrender,  for  an  estate  for  a  man's  own  life  is  greater, 

in  judgment   of  law,   than   an   estate   for   another  man's 

life  (w).     And  hence  it  is,  that  if  a  lease  be  made  to  two 

for  their  lives,  the  remainder  to  a  third  person  for  his  own 

life,  and  one  of  the  Grst  tenants  for  life  surrender  his  estate 

unto  him  in  remainder  for  life;  this  is  a  good  surrender  Co.  2.  66. 

for  a  moiety.  If  lessee  for  life  or  years,  surrender  to  him 

in  remainder  or  reversion  that  hath  no  good  estate  in  the 

remainder  or  reversion,  as  where  the  remainder  or  re- 

version is  granted    by  word  only,  or,   being  granted  by 

deed,    there   is    no    attornment    of    the    tenant    to    the 

grant,  or  the   like  ;  this   surrender  is  not  good  (o).   And  Co.  super  Lit. 

yet  if  tenant  in   tail  make   a  lease  for  life  whereby  he  338« 

gaineth  a  new  reversion  (but  defeasible)  and  the  tenant  for 

life  doth  surrender  to  the  tenant  in  tail;  this  shall   be  a 

good  surrender.    So  if  a  woman  inheritrix  have  a  husband, 

and  they  have  issue  a  son,  and  the  husband  dieth,  and  she 

take  another  husband,  and  he  letteth  the  land  for  life,  and 

the  wife  dieth,  and   the  tenant  for  life  doth  surrender  his 

estate  to  the  second  husband  ;  this  is  a  good  surrender  to 

most  purposes. 

If  a  feme  sole  be  seised  of  land  in  fee,  and  she  make  a  Perk.  sect. 
lease  thereof  to    a    stranger  for  life,   and    then    take    a  622. 
*  P.  306.     husband,  and  the  lessee  *  surrender  to  the  husband;  this 
is  no  good  surrender,  neither  can  it  enure  so,  because  he, 
to  whom  it  is  made,  hath  not  the  reversion  in  his  own,  but 
in  his  wife's  right  (p). 

It 

(m)  Though  the  surrender  by  the  tenant  for  the  life  of  B.,  would  certainly  not  operate  as  a  sur- 
render nor  occasion  a  merger  of  the  estate  for  the  life  of  B.  in  the  estate  for  the  life  of  C.,  yet 
if  there  was  livery  of  seisin  given,  the  instrument  might  operate  a  conveyance  of  the  estate  for  the 
life  of  B.  :  or  if  there  was  a  prior  term  of  years  in  the  estate,  the  instrument  might  possibly  operate 
as  the  grant  of  a  reversion  expectant  on  the  term,  and  in  that  way  pass  the  estate  for  the  life  of  B.* 
And  if  the  intended  surrender  could  operate  in  either  of  the  above  modes,  or  in  any  other  as  a  con- 
veyance of  the  estate  for  fi.'s  life,  the  party  to  whom  it  is  conveyed  would  then  have,  in  eifect,  an 
estate  for  the  lives  of  B.  and  C.,  and  the  life  of  the  longer  liver  of  them  ;  for  if  a  man  takes  two  or 
more  leases  for  different  lives,  such  leases  do  not  merge  one  in  the  other. 

(n)  If  a  man  takes  a  lease  for  his  own  life,  and  afterwards  takes  a  reversionary  lease  of  the  same 
lands  for  the  life  of  another,  the  leases  will  not  merge  the  one  in  the  other. 

(o)  Attornment  now  unnecessary  ;  and  therefore  the  want  of  an  attornment  cannot,  it  is  con- 
ceived, in  any  case,  prevent  the  operation  of  a  surrender  where  it  would  have  been  good  had  an 
attornment  been  made,  whilst  an  attornment  was  necessary. 

(p)  As  it  is  well  settled  that  a  husband  seised  jure  uxoris,  has  such  an  estate  as  will  enable  him 
alone  to  vest  an  estate  of  freehold  in  a  tenant  to  the  precipe  for  suffering  a  recovery,  (see  Robinson  v. 
Comyns,  Ca.  temp.  Talb.  165)  there  seems  to  be  some  reason  to  contend,  that  the  surrender  to  the 
husband',  in  the  case  put  above,  would  be  good. 


*  See  infra,  page  308,  on  the  subject  of  instruments,  which  cannot  operate  as  surrenders  operating 
in  some  other  way. 


CHAP.  xvn.  OF  A  SURRENDER.  306 

Bro.  Sur.  2.  8.       It  is  further  also  required  in   every  good   surrender,  2.  In  respect 
Fitz.  Parti-       tnat  jf  jt  be  made   by  word  and  without  deed,  that  then  of  the  Place 

Perk5.'  sect.         U  be  made  in  the  Same  COUIlty  where  the    land    to    be  sur'  mad?:  and 
583.  '  rendered  doth  lie,  but  by  writing  a  man  may  make  a  sur-  where  the  sur- 

render of  lands  that  do  lie  in  any  other  county,  and  in  render  of  lands 
what  place  soever  it  doth   lie.     And  a  surrender  may  be  in  one  county, 
by  word,  or  writing,  of  lands  lying  within  the  same  county,  "^^^ands 
in  any  place  out  of  the  land  (q).     And  therefore  if  tenant  tjiat  do  ije  jn 
for  life  surrender  to  him  in  reversion  in  any  place  out  of  another  coun- 
theland  within  the  same  county,  and  the  surrenderee  agree  ty  :  or  not. 
Bro.vSurrender  to  it,  the  freehold  is  in  him  presently.     3.  That  it  be  made  3.  In  respect 
'  of  such  tllinSs'  ot%  which  a  surrender  may  be  made.     For  of    em~* 


toto.       surrenders  may  not  be  made  of  estates  in  fee-simple,  or  °t    S  things 
Co.  5.  11.        fee-tail,  nor  yet   of  rights  or  titles  only  of  estates  for  life  a  surrender 
super  Lit.  338.  or  years,  nor  yet  of  part  of  an  estate  for  life  or  years;  as   may  be  made: 
if  a  man  have  a  lease  for  ten  years,  he  cannot  surrender  or  not* 
the    last    seven  years,   and    keep    to    himself  the    three 
years  (r).     But  otherwise  one  may  surrender  any  kind  of 
estate  for  life,  as  by  dower,  by  the  curtesy,  or  as  tenant 
in  tail  after  possibility  of  issue  extinct,  or  for  years,  or 
years  determinable  upon  lives,  and  that  of  any  messuages, 
houses,  lands,  commons,  rents,  or  the  like,  that  are  grant- 
able  from  one  to  another,  and  such  surrenders  are  good  (s). 

Perk.  sect.        4.  That  there  be  words,  or  words  and  deeds,  sufficient  to  4.  In  respect 
607,  608,  609.  make  the  mind  of  the  surrenderor  to  appear  that  he  is  wil-  of  the  manner  : 
SM!'  ,.      Kngand  desirous  to  part  with,  and  yield  up,  the  thing  sur-  ^W*J>*, 
35.  37.  17.        rendered,  into  the  hands  of  the  surrenderee.     And  herein  a  surrender 
21  H.  7.  7.         it  is  to  be  known,  that  albeit  the  words  "  surrender,  give,  may  be  made  : 
or  yield  up,"  be  the  most   significant  and  proper  words  antl  when*  it 
•whereby  to  make  a  surrender,  yet  any  other  words,  espe-  "Ij^Jj.  J]^6 
cially  if  it  be  in  the  surrender  of  a  lease  for  years,  tbat  ancj  UpOII  con. 
do  testify  and  declare  the  will  and  assent  of  him  that  is  the   dition;  or  not. 
particular  tenant,  that  he  in  the  remainder  or  reversion 
shall  have  the  estate  of  the  tenant,  be  sufficient  to  pass  the 
estate   by  way  of  surrender  (£)•     And  therefore  if  lessee 
for  life  or  years,'  do  by  word  (it)  or  writing  say,  that  he 
will  hold  the  land  no  longer,  and  wish  him  in  reversion  or 
remainder  therefore  to  enter;  or  that  it  is  his  desire  that 
he  shall  enter  into  the  land,  and  have  it,  and  his  estate 

therein  ; 

(?)  See  the  stat.  29  Car.  2.  c.  3.  —  which  does  not  make  a  deed  absolutely  necessary  to  a  surrender, 
for  it  directs  it  to  be  made  either  by  deed  or  note  in  writing-.  If,  however,  the  surrender  is  of  au 
estate  of  freehold,  it  must,  it  is  conceived,  be  made  by  deed;  but  a  note  in  writing  will  do  in  the 
rase  of  a  surrender  of  chattel  interest  See  l  Durnf.  &,  East's  T.  K.  441-  Though  there  is  a  case 
in  2  Wils.  Rep.  27,  (Tanner  v.  Rogers}  in  which  it  was  determined,  that  a  surrender  by  note  in  writ- 
ing, did  not  require  a  stamp,  yet  this  decision  was  before  the  present  stamp  act  was  passed  ;  and 
a  stamp  is  now  clearly  necessary,  though  the  surrender  is  made  by  a  mere  note  in  writing. 

(r)  But  he  may  surrender  the  whole  of  the  term  in  part  of  the  lands,  and  an  instrument  purport- 
ing to  be  a  surrender  of  a  part  of  the  term,  would  operate,  it  is  conceived,  as  a  demise  of  the  lands 
for  such  part  of  the  term.  See  supra,  page  109,  where  the  same  doctrine  appears  to  be  laid  down. 

(*)  It  is  to  bo  understood  that  the,  estate  surrendered,  and  the  remainder  or  reversion  must  he 
both  legal  elates,  otherwise  there  will  be  no  merger,  and  consequently  no  surrender.  —  Estates 
for  life,  years,  .fcc.  where  they  are  legal  estates,  will  not  merge  in  au  equitable  remainder  or  re- 
version, nor  will  equitable  estates  merge  in  each  other. 

(0  In  the  ease  ot"  Tanner  v.  Rogers,  yWils.  «6,  the  court  held,  that  the  words  "release  and  dis- 
charge" were  much  stronger  than  words  which  have  in  many  cases  amounted  to  a  surrender,  and 
accordingly  held  them  to  operate  as  a  surrender. 

(u)  A  parol  surrender  will  not  do  in  any  case,  except  in  the  case  of  terms  of  years,  whereof  not 
more  than  three  years  are  unexpired. 
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therein ;  or  that  he  is  content  that  he  shall  have  his  estate, 
or  have  his  lease ;  such,  or  any  such  like  declaration  as 
this,  made  to  him  in  reversion  or  remainder,  will  be  a  good 
surrender.     So  if  lessee  for  years  deliver  his  indenture  to  Hil.  37  El. 
a  stranger,  to  deliver  it  and  all  his  estate  up  to  him  in  re-  B.  R.  Sleigh 
version,  and  do  appoint  the  stranger  to  deliver  and  sur-  ^e  Bateman'* 
render  it  to  him  in  reversion,  and  he  do  so,  and  he  in  re- 
version accept  thereof;  this  is  a  good  surrender  (#) ;  but 
otherwise  it  is  of  an  estate  for  life.     So  if  the  particular 
tenant  do  by  the  words  "  give,  grant,  or  confirm,"  pass 
*  P.  307.      I"8  *  estate  to  him  in  reversion,   and   he  do   enter  and 
agree   to  it;  this  is   a  good   surrender:  and  by  all  these 
surrenders   the   estates  will   pass  by  way   of  surrender, 
except  it  be  in  some  special  cases  where  the  intent  of  the 
parties  doth  plainly  appear  to  be  that  the  estate  shall  not 
pass  by  way  of  surrender.  But  if  a  lessee  for  life,  or  years, 
do  only  go  from  the  house  or  land,  and  carry  away  his 
goods  and  cattle,  and  so  waive  the  possession  for  a  time, 
either  because  the  lessor  shall  not  distrain  them  for  rent 
behind,  or  the  like,  and  thereupon  the  lessor  doth  enter 
and  enjoy  it;  this  is  no  surrender,  neither  is  this  a  good 
yielding  up  of  his  estate  (i/).     And  in  such  a  manner,  and   perk.  sect, 
by  such  words  as  before,  any  thing  that  may  be  granted  581,  532,  583. 
by  word   without  writing,  may  be  surrendered  by  word   ^itz-  Sur-  *•. 
without  writing  (z),  so    as   it  be    made  within  the   same  33°8*  suPer  ***• 
county  where  the  thing  surrendered  doth  lie.     And  this 
holdeth  true,   albeit  the  estate   to  be   surrendered   were 
created    by  deed;    but  such   things,    as  commons,  rents, 
advowsons,    reversions,    remainders,    and  the   like,    that 
cannot  be  granted  without  deed,  cannot  be  surrendered 
without  deed  («).     And  therefore  if  a  lease  be  made  for 
life,  the  remainder  for  life,  by  word  of  mouth  without  any 
writing  (/;);  he  in  the  remainder  for  life  cannot  surrender 
his  remainder  for  life  without  deed.     So  where  one  hath  Dier,  251. 
a  rent,  advowson,  or  the  like,  as  tenant  in  dower,  or  by  Bro.  Sur.  16» 
the  curtesy;  this   cannot   be  surrendered   without   deed. 
And  in  case  where  there  is  any  special  matter  to  be  con- 
tained in  the  surrender,  as  reservation  of  rent,  condition, 
or  the  like,  there  for  the  most  part  it  must  be  by  deed ;  or 
it  will  not  be  good.     And  therefore  if  tenant  for  life  de- 
clare  himself  by  word   of  mouth,   to   be  contented   and 
agreed  that  he  in  the  reversion  shall  have  the  land  and  his 
estate  therein,  rendering  ten  shillings  a  year  rent,  or  paying 
such  a  sum  of  money,  or  upon  condition  that  if  he  sur- 
•    vive  the  lessor  he  shall  have  it  again,  &c.  this  is  no  good 

surrender. 


(or)  Delivering  up  a  lease  will  in  no  case  amount  to  a  surrender  unless  it  is  delivered  up  with  the 
intention  of  surrendering ;  and  even  where  it  is  so  delivered  up,  it  will  not  amount  to  a  surrender 
unless  the  lease  is  within  three  years  of  being  expired.  In  all  cases  of  terms  of  years,  of  which  more 
than  three  years  are  unexpired,  the  statute  of  Frauds  (29  Car.  2.  c.  3.  s.3.)  requires,  that  surrender? 
of  such  terms  shall  be  by  deed  or  note  in  writing. 

(y)  But  if  a  lessee  should  quit  the  possession  and  the  lessor  should  enter,  after  the  latter  had 
been  for  some  time  in  quiet  possession  a  surrender  would  probably  be  presumed. 

(z)  See  the  last  notes  (?)  and  (x)  as  to  surrenders  without  writing. 

(a)  Quare  of  this,  provided  the  term  did  not  exceed  three  years. 

(i)  Such  estates  cannot  now  be  created  without  writing.    See  statute  of  Fraud?,  29  Car.  2.  c.  3. 
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Perk.  sect. 
624,  623. 
Co-  super  Lit. 
218. 


Perk.  sect. 
808. 

Lit.  Bro.  163. 
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Perk.  sect. 
588,  589. 


.  sect. 
610,  611. 


Perk.  sect. 

615. 

IJro.  Sur.  5. 

Co.  super  Lit, 

192. 


surrender.    And  a  surrender  may  be  made  also  upon  a 
condition  precedent  or  subsequent;  as,  if  it  be  with  re- 
servation of  rent,  that  if  it  be  not  paid  it  shall  be  void  :  but 
if  it  be  an  estate  for  life  that  is  so  surrendered,  it  seems  it 
must  be  made   by  writing  indented;  and  so   likewise  it 
should  seem  the  law  is  of  the  surrender  of  a  lease  for  years 
upon  a  condition,  or  however  it  is  most  safe  so  to  do. 
5.  That  the  surrenderee  do  agree  %to,  and  accept   of  it :  5.  In  respect 
for  until  then  the  surrender  is  not  perfect :  but  if  the  sur-  ot' the  agree- 
renderee  do  once  agree  to  it,  he  cannot  after  disagree;  whomthc'sii^ 
for  his  first  agreement  doth  perfect  the  surrender.     But  render  is  made; 
the  actual  entry  of  the  surrenderee  into  the  land  is  not  and  what 
inMvssary.     And  therefore  if  tenant  for  life  or  years  sur-  agreement  is 
rentier  to  him  in  reversion  out  of  the  land,  and  he  agree  necessary' 
to  it,  he  hath  the  land  in  him  presently.     And  yet  he  may 
not  bring  any  action  of  trespass  against  any  man  *  for  any     •  P.  308. 
trespass    done   upon  the   land,   until   he   have   made  his 
entry. 

But  here  note,  that  in  the  cases  before,  where  things 
may  not  pass  by  way  of  surrender,  either  because  of  an 
intervenient  estate,  or  the  like;  if  there  be  sufficient 
words  in  the  deed,  it  may  avail  to  other  purposes,  and 
may  enure  and  pass  the  thing  by  way  of  grant;  but  then 
if  it  be  an  estate  for  life  that  is  intended  to  be  surrendered, 
there  must  be  livery  of  seisin  made  upon  the  deed.  And 
therefore  if  there  be  lessee  for  years,  the  remainder  for 
life,  or  years,  the  remainder  in  fee ;  and  the  lessee  for 
years  in  possession  doth  surrender  and  grant  all  his  estate 
to  him  in  remainder  in  fee ;  howsoever  this  deed  cannot 
enure  as  a  surrender,  yet  it  shall  enure  as  a  good  grant  (c) 
of  the  estate  of  the  lessee  for  years  unto  him  in  remainder 
in  fee. 

A  surrender  in  general  shall  be  taken  most  strongly  0.  How  a  «ir- 
asjainst  the  surrenderor,  and  most  beneficially  for  the  sur-  r  dersl«all  be 
renderee.  And  therefore  if  I  hold  of  the  lease  of  A.  one  taken?6' 
acre  for  life,  and  another  acre  for  years,  and  I  surrender 
to  A.  all  my  lands,  or  all  my  lands  I  hold  of  his  lease;  by 
this  surrender  both  the  acres  are  surrendered.  But  if  the 
surrender  be  of  all  the  lands  1  have  or  hold  for  life,  or 
of  all  the  lands  I  have  or  hold  for  years  of  the  lease  of  A. 
contra.  And  if  I  hold  one  acre  for  life  of  the  lease  of  the 
father  of  /.  S.  and  I  hold  another  acre  for  life  or  years  of 
the  lease  of  /.  S.  himself,  and  I  surrender  to  7.  S.  all  the 
land  1  hold  of  his  lease ;  by  this  the  land  that  I  had  by  the 
lease  of  his  father  doth  not  pass.  A  surrender  to  ono 
joint-tenant  shall  be  construed  to  enure  to  them  all.  But  if 
tenant  for  life  or  years  grant  his  estate  to  one  of  the  joint- 
tenants  in  reversion,  it 'seems  this  shall  not  enure  as  a  sur- 
render to  them  all,  but  as  a  grant  to  him  alone  ((/). 


(c)  Or  assignment. 

(d)  This  distinction  between  a  surrender  by  a  tenant  for  life  or  years,  to  one  of  two  or  more  joint 
truants  in  reversion,  and  -A  grant  by  such  tenant  tor  life  or  years  to  one  of  such  joint  tenants,  would 
set-in   to  be  an  untenable,  one  ;  for  the  tact  of  the  merger  or  extinction  of  one  estate  in  another, 

not   depend  upon   the  words  or   the  nature   of  the  instrument  by  which  the  merged    estate   in  i 
conveyed,  but  upon  the  fact  of  its  cither  meeting  in  u  higher  or  greater  estate  than  itself,  or  tha't  l>y 

the 
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If  the  lessor  make,  and  the  lessee  take,  a  new  lease  upon  Co.  super  Lit* 
condition,  this  surrender  in  law   is  absolute;  and  albeit  218. 
the  condition  be   broken,  yet  the  first  lease  is  gone.     But 
if  the  lessee  surrender  or  grant  his  estate  to  the  lessor 
upon   condition;    this   condition,   if    it  be   broken,   may 
revest  the  estate. 

See  more  in  the  next  question,  and  in  Exposition  of  Deeds. 

r.  "Where  a  If  any  kind  of  tenant  for  life  of  land  infeoff  him  in  remain-  Bro.  Sur.  3.  5. 

feoffment,          der  or  reversion  of  the  land,  or  grant  his  estate  to  him  in  Perk.  sect. 

lease,  grant,  or  remainder  or  reversion ;  this  shall  enure  as  a  surrender.  £16-  62°-  623. 

made  or^done  And   if  lessee  (or  vears»  before  bis  term  do  beSin»  make.a  42°'  SUP6r   ' 
by  the  tenant    feoffment  to  him  in  reversion  or  remainder,  or  grant  his  Bro.  Sur.  49. 
for  life,  or       estate  to  him;  this  shall  enure  as  a  surrender (e).     And  if 
years,  shall  be  lessee  for  .life  grant  his  estate  to  him  in  reversion,  the 
noT^'and  h'ow1'  remam(^er   m  ^ee  to  another;  this  shall  enure  as  a  sur- 
it  shall  enure     render,  and  this  remainder  is  void.     But  if  such  a  tenant 
or  be  construed  for  life  make  a  lease  to  him  in  remainder  or  reversion  for 
and  taken.         the  term  of  the  life  of  him  in  remainder  or  reversion ;  this 
l.  When  it  is  shall  not  enure  as  a  surrender  *  because  it  doth  not  give 
made  to  him  in  the  whole  estate,  but  it  shall  enure  by  way  of  grant.     So 
maSr"0  "*"  if  lessee   for  life   make  a   Jease   to  him  in  remainder  in 
*P.  309.      ta^  f°r  term  °f tne  life  °f  mm  m  remainder;  this  shall  not 
enure  as  a  surrender,  but  as  a  grant,  and  shall  end  with 
the  life  of  the  grantee.     If  lessee  for  forty  years  make  a  Pasch.  7Jac. 
lease  for  thirty  seven  years  on  condition,  and  after  grant  B.  R. 
his  estate  to  him  in  reversion,  and  the  second  lessee  at- 
torn; this  shall  enure   as    a  surrender  (/).     If  there  be  Perk.  sect, 
te'nant  for  life,  the  remainder  in  tail  to  a  stranger,  and  the  621. 
remainder  in  tail  to  another  stranger,  the  remainder  in  fee 
to  the  tenant  for  life,  and  the  tenant  for  life  doth  make  a 
feoffment  to   the  first  tenant  in  tail ;  this  shall  enure  as  a 
surrender  of  the  estate  for  life,  and  as  a  grant  of  the  re- 
version in  fee  also.     If  tenant  for  life,  being  a  woman,  take  Co.  super  Lit. 
a  husband,  and  then  her   husband  and  she  by  deed  in-  42. 
dented  make  a  lease  to  him  in  reversion  for  the  life  of  the 
husband ;  this   shall  not  enure  as  a  surrender,  but  as  a 
grant.     If  there  be  tenant  for  his  own  life,  the  remainder  Bro.  Sur.  17. 

to 

the  acceptance  of  a  subsequent  estate,  the  surrender  of  the  former  must  necessarily  be  presumed. 
The  conveyance  or  assignment  therefore  of  an  estate  for  life  or  years,  to  one  of  two  or  more  joint 
tenants  in  reversion,  would,  it  is  conceived,  occasion  a  merger  of  such  estate,  just  as  much  as  a 
formal  surrender.  Joint  tenants  are  said  to  be  seised  pur  mi  et  pur  tout,  and  therefore  each  joint 
tenant  being  considered  as  seised  of  the  entirety  of  the  reversion,  if  any  one  of  them  becomes 
possessed  of  an  estate  for  life  or  years  in  the  premises,  without  any  intervening  estate,  such  estate 
for  life  or  years  would,  it  is  conceived,  on  principle,  merge,  exactly  as  if  such  joint  tenant  had 
been  solely  seised  of  *the  reversion.  It  will  be  proper,  however,  to  state,  that  the  distinction  laid 
down  in  the  text  between  a  surrender  and  a  grant  to  one  of  two  or  more  joint  tenants,  is  laid  down 
and  recognised  in  various  cases.  In  the  case  indeed  of  husband  and  wife,  where  seised  of  the  re- 
version by  entireties,  a  grant  to  the  husband  or  wife  alone  will  occasion  a  merger  of  the  whole.  See 
note  (/i),  next  page,  on  the  like  subject  with  the  present  note. 

(e}  The  lessee  has  only  an  interesse  termini,  therefore  if  the  doctrine  laid  down  in  the  text  is  a  sound 
one,  an  interesse  termini  may  be  surrendered ;  and  when  we  consider  that  a  surrender  is  only  the  re- 
linquishing or  giving  up  an  estate  to  him  entitled  immediately  in  remainder'or  reversion,  (and  out  of 
•whose  estate  the  relinquished  estate  is  derived,)  there  seems  reason  to  contend,  that  such  an  interest 
as  is  denominated  an  interesse  termini,  may,  in  the  strict  technical  sense  of  the  term,  be  surrendered  ; 
that  is,  relinquished  or  given  up  to  the  person  out  of  whose  estate  such  interest  is  carved  or  derived  ; 
for  why  should  surrendering  (or  relinquishing  or  giving  up)  be  confined  to  what'  is  technically  deno- 
minated an  estate,  or  rather,  why  should  not  any  interest,  though  not  an  actual  estate,  be  capable 
of  being  surrendered  or  given  up  to  him  (in  immediate  remainder  or  reversion),  out  of  whose  estate? 
such  interest  is  derived  ? 

(/)  See  supra,  page  300,  note  (d),  as  to  the  effect  of  surrendering  an  original  lease,  with  respect 
to  the  reut  and  covenants  reserved  bv  the  under  lease. 
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Perk,  sect 
615. 


Bro.  Sur.  52. 
Bro.  Sur.  36. 


Bro.  Sur.  11. 
Co.  2.  61.  3. 
61. 


Perk.  sect. 
619. 

Co.  super  Lit. 
335. 


Perk.  sect. 
622. 

Bro.Surrender 
20.  34.  23. 

Bro.  Sur.  46. 


Perk.  sect. 

623. 

21  H.  7.  40. 

Bro.  Sur.  34. 


to  I.  S.  for  his  life,  and  the  first  tenant  for  life  surrender 
to  him  in  remainder  for  the  life  of  him  in  remainder;  it 
seems  this  shall  enure  as  a  surrender,  and  is  no  for- 
feiture^): but  if  he  grant  it  to  him  for  the  life  of  a 
stranger,  and  make  livery  of  seisin,  this  is  a  forfeiture.  If  Forfeiture, 
lessee  for  lite,  the  reversion  being  in  joint-tenants,  grant  the 
land  to  one  or  all  of  the  joint-tenants  for  twenty  years ;  this 
shall  not  enure  as  a  surrender,  but  as  a  grant;  for  there 
remains  an  interest  in  the  lessee  still  as  a  mean  estate. 
If  lessee  for  years  make  him  in  reversion  or  remainder  his 
executor;  this  shall  not  enure  as  a  surrender,  albeit  it  do 
give  him  the  whole  estate.  If  lands  be  given  to  the  hus- 
band and  wife,  the  remainder  to  /.  S.  and  the  husband 
discontinue  in  fee,  and  take  back  an  estate  in  him  and  his 
wife,  the  remainder  to  W.  N.  and  die,  and  the  wife  claim 
in  by  the  second  estate,  and  surrender  to  W.  N. ;  this  shall 
not  enure  as  a  surrender,  but  as  a  grant.  If  lessee  for  2.  When  it  is 

life  or  years  grant  his  estate  to  him  in  remainder  or  re-  dorVB.  or  m*de 
.     J       ,  ,    ,.  r  to  him  and  a 

version  and  a  stranger ;  this  shall  enure  as  a  surrender  ot  stranger. 

the  one  half  to  him  in  reversion,  and  as  a  grant  of  the 
other  moiety  to  the  stranger.  And  yet  it  is  said,  that  if 
lessee  fbr  life  of  land  grant  his  estate  to  him  in  the  rever- 
sion and  two  others,  that  hereby  they  have  a  joint  estate, 
and  the  survivor  shall  have  the  whole  (h).  If  lessee  for 
life  make  a  lease  for  his  own  life  to  the  lessor,  the  re- 
mainder to  the  lessor  and  a  stranger  in  fee ;  this  shall 
enure  as  a  surrender  of  the  one  moiety,  and  a  forfeiture  of 
the  other  moiety  (i).  If  tenant  for  life  surrender  to  the  Forfeiture, 
husband  of  a  woman  tenant  in  tail  or  in  fee ;  this  shall 
enure  as  a  grant,  and  not  as  a  surrender  (A).  And  so  also 
it  seems  is  the  law,  when  the  surrender  is  to  the  husband 
and  wife.  And  if  B.  be  tenant  for  life,  the  remainder 
.to  C.  in  tail,  the  remainder  to  D.  in  tail,  and  B.  infeoff 
C.  and  S.  his  wife  in  fee ;  this  shall  not  enure  as  a 
surrender,  but  it  is  a  forfeiture :  so  that  if  C.  die  without 
issue,  *  D.  may  enter.  If  there  be  lessee  for  life,  the  •  p. 
reversion  to  two  coparceners,  and  one  of  them  take  a 
husband,  and  the  lessee  doth  grant  his  estate  to  her  and 
her  husband ;  this  shall  not  enure  as  a  surrender,  but  as 
a  grant.  And  yet  if  tenant  for  life  do  grant  his  estate  to 

the 


(g-)  This  grant  being  only  for  the  life  of  him  in  remainder  if  the  first  lessee  lived  so  long,  and  not 
of  the  whole  life  estate  of  the  first  lessee,  a  reversion  is  left  in  the  first  lessee ;  and  in  case  he  should 
survive  the  second  he  would  have  his  life  estate  again,  consequently  there  would  be  no  surrender  of 
his  life  estate.  If  the  grant  was  by  fine  or  feofi'ment,  it  might,  or  might  not,  according  to  circum- 
stances, occasion  a  forfeiture. 

(A)  According  to  the  doctrine  that  joint  tenants  are  seised  pur  mi  et  pnr  tout,  the  grant  of  the  life 
tr  to  the  remainder-man  and  two  others,  might  be  supposed  to  occasion  a  merger  of  the  whole  life 
estate,  on  the  ground  that  the  remainder-man  is  seised  of  the  whole  of  both  estates.  See  la>«t 
note(rf).  Rut  if  this  doctrine  should  not  be  tenable,  because  the  remainder-man  has  not  such  an 
entire  interest  in  the  particular  estate  as  to  permit  it  to  merge  in  the  remainder,  then  by  the  same 
rule  he  has  not  such  an  entire  interest  in  one  third  of  it,  as  to  occasion  a  merger  even  as  to  such 
third  ;  and  consequently,  the  doctrine  laid  down  in  the  text,  that  the  survivor  of  the  remainder-man 
and  the  two  others  shall  have  the  whole,  (that  is,  if  there  is  no  severance  of  the  joint  tenancy) 
seems  a  sound  one. 

(i)  There  would   be  no  forfeiture  unless  the  conveyance  was  a  tortious  one,  as  a  fine  or  feoffment. 

(fc)  If  it  was  a  term  of  years  or  other  chattel  interest  which  was  surrendered  to  the  husband,  t!. 
m'mht  be  reason  to  contend,  that  the  surrender  would  operate  strictly  as  a  surrender,  and  merge  tin 
terra.    See  supra,  page  306,  note  Q>). 
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the  husband  and  wife,  she  having  the  reversion;  if  she  he 
an  infant  and  within  age  at  this  time,  it  seems  this  shall 

3.  When  it  is   enure  as  a  surrender,  not  as  a  grant.     If  tenant  for  life  or  Plow.  140. 
done  with  him  years>  an(j  ile  jn  reversion  or  remainder,  by  word  without  Dier,  358. 
remainder.         deed  join  in  a  feoffment(/);  it  shall  be  said  the  surrender 
of  the  estate  for  life  or  years  to  him  in  the  reversion,  and 
the  feoffment  of  him  in  reversion.     But  if  he  in  reversion 
jnfeoff  the    tenant  for  life   without   any  deed;  this  shall 
enure  first  as  a  surrender  of  the  lease  for  life,  and  then  as 
a  feoffment.     See  more  in  Deed  (wz). 

8.  Where  a  If  I  have  a  rent  jn  fee,  for  life,  or  years,  issuing  out  of  14  H.  7.  2. 

deed  or  rent     another  man's  manor,  or  other  lands,  I  may  surrender  it;   **erk.  sect. 
Sd^dhow  {or  ifl  .«W™»  *«  deed  f  the   grant  of  the  rent  to  be  *£  *£  «J 
such  a  surren-  cancelled  (a)  unto  any  one  that  hath  any  estate  of  the  manor 
der  shall  enure  or  land  in  fee-simple,  for  life  or  years,  in  possession  or 
or  be  taken.       remainder,  either  solely  by  himself,  or  jointly  with  others, 
this  is   a  good   surrender,  and  hereby  the  rent  is  extinct 
and  gone.     But  one  that  is  tenant  in  tail  of  a  rent  cannot 
surrender  it,  neither  will  the  delivering  up  of  the  deed  in 
this   case   determine   the  rent.     And  if  one  be  seised  of  Perk,  sect, 
land,  out  of  which  a  rent  is  issuing  in  fee,  and  is  disseised,  594> 
and  during  the  disseisin  the  grantee  of  the  rent  surrender 
his  rent,  and  give  up  his  deed  ;  it  seems  this  doth  not  ex- 
tinguish the  rent;  yet  hath  the  grantee  no  remedy  for  his 
rent  when  he  hath  delivered  up  his  deed.    And  yet  if  one  **^rk'  sect* 
be  seised  of  land  in  fee  out  of  which  a  rent  is  issuing  in 
fee,  and  he  die  without  heir,  so  that  the  land  escheat,  and 
before  the  lord  enter  upon  his  escheat,  he  that  hath  the 
rent  doth  surrender  the  deed  of  the  rent  to  the  lord;  it 
seems  this  is  a  good  surrender  to  extinguish  the  rent.  And  perk.  sect, 
if  the  grantee  of  a  rent-charge  in  fee  grant  the  same  to  597. 
him  in  fee  that  is  seised  of  the  land  in  fee  ;  this  shall  enure 
to  extinguish  the  rent;  but  if  he  grant  it  to  one  that  hath 
only  an  estate  for  life,  contrd. 

And  now  by  this  time  it  is  high  time  we  come  to  Con- 
firmations   and    Releases,    which    serve    to    enlarge    and 
amend  the  estate^  and  interest  that  a  man  hath  in  a  thing 
already  (a). 

(0  A  feoffment  cannot  now  be  made  without  writing.     See  statute  of  Frauds,  29  Car.  2.  c.  3. 

(m)  And  further,  to  whom  a  surrender  may  be  made  in  Com.  Dig.  tit.  Surrender  (F.) — Vin.  Abr, 
tit.  Surrender  (B). 

(n)  Cancelling  the  deed  will  not  do  now.     See  supra,  page  307,  note  (#). 

(o)  It  may  not  be  amiss  to  observe,  that  surrender  and  merger  are  often  confounded.  Every  strict 
technical  surrender,  is  indeed  attended  with  a  merger  of  the  estate  surrendered  ;  but  merger  may 
often  take  place  where  there  is  no  surrender.  Surrender  is  the  delivering  or  yielding  up  of  some 
partial  estate  to  the  person  entitled  to  a  greater,  or  at  least  equal  estate  in  immediate  remainder 
or  reversion,  expectant  upon  the  estate  delivered  up  ;  and  the  estate  delivered  up  is  merged  or 
extinguished,  and  the  remainder  or  reversion  either  takes  immediate  effect  in  possession,  or  if  there 
is  any  estate  prior  to  the  surrendered  estate,  then  the  remainder  or  reversion  takes  effect  Ln 
possession  at  the  time  it  would  have  so  taken  effect  in  case  the  estate  surrendered  had  never  existed. 
Generally  speaking,  wherever  an  inferior  estate  and  the  superior  come  together,  merger  takes  place, 
although  the  superior  may  come  to  the  inferior,  and  not,  as  in  the  case  of  surrender^  the  inferior  to, 
the  superior.  As  to  estates  held  in  aulre  droit,  see  supra,  page  303,  note  (6), 
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CHAP.    XVIII. 
OF  A  CONFIRMATION. 

Terms  of  the       A     CONFIRMATION  is  the  conveyance  of  an  estate  i.  Confirm*. 
Lit.   ^^  or  ri&nt>  that  one  hath  in  or  unto  lands  or  tenements,     on- 


. 
295.  to  another  that  hath  the  possession  thereof,  or  some  estate 

therein  ;  whereby  a  voidable  estate  is  made  sure  and  un- 
avoidable, or  whereby  a  particular  estate  is  increased  and 
enlarged  (a\  And  this  albeit  it  may  be  made  by  other 
words,  as  by"dedi,"  or  "co?icessi,"  which  are  general  words, 
and  serve  to  make  a  grant,  feoffment,  lease,  release,  &c. 
yet  it  is  most  commonly  and  properly  made  by  these 
words,  confirmasse,  ratificasse,  fy  approbasse,  which  do  sig- 
nify ratum  Sf  firmum  facere,  $  supplere  omnem  defectum. 
And  he  that  makes  the  confirmation  is  sometimes  called  Confirmor. 
the  confirmor,  and  he  to  whom  it  is  made  the  confirmee.  Confirmee. 
Co.  super  There  are  two  kinds  of  confirmations,  viz.  a  confirma-  t.  Quotuplex. 

Plow29i40  ^°n  VnP^e(*  or  *n  *aw  ;  wnica  is  when  the  law  by  con- 
Lit.  sect.  '515.  ^ruction  makes  a  confirmation  of  a  deed,  made  to  another 
Co.  9.  142.  purpose;  and  a  confirmation  express  or  in  deed;  which 
is  when  the  act  done,  or  deed  made,  is  intended  for  a  con- 
firmation. And  both  these  are  always  in  writing.  The 
latter  is  properly  called  a  deed  or  instrument  of  confir- 
mation ;  and  is  made  after  this  manner,  novcritis  universi, 
fyc.  mo.  A.,  de  B.  ratificasse,  approbasse  Sf  confirmasseC.  deD. 
statum  Sf  possessionem  quos  habco  de  fy  in  uno  mcsuagio,  fyc. 
cum  pertittcn.  in  F.,  $c.  A  confirmation  is  also  distin- 
guished by  its  effects  :  for  sometimes  it  doth  tend  and  serve 
to  confirm  and  make  good  a  wrongful  and  defeasible  estate, 
or  to  make  a  conditional  estate  absolute  ;  and  then  it  is 
said  to  be  confirmatio  pcrficiens.  And  sometimes  it  doth 
tend  and  serve  to  increase  and  enlarge  a  rightful  estate, 
and  so  to  pass  an  interest  :  and  then  it  is  called  coiifir- 
matio  crescens.  And  sometimes  it  doth  tend  and  serve  to 
diminish  and  abridge  the  services,  whereby  the  tenant 
doth  hold  :  and  then  it  is  called  confirmatio  diminuens. 

Co.  146,  147.  The  nature  and  work  of  this,  where  it  doth  find  a  3.  The  nature 
Dier,  109.  foundation  to  work  upon,  is  either  to  increase  and  enlarge  *{!?  operation 
*'  6'  7'  ^e  estate  ot  l"m  to  whom  ifc  *s  made  from  a  lesser  to  a 


Lit 

X2o  9SG242  greater,  and  to  give  him  some  new  interest  he  had  not  be- 
fore ;  or  to  corroborate  and  perfect  the  estate  that  was 
imperfect  before  ;  or  to  change  the  quality  of  it,  from  an 

estate 


(<0  Confirmation  is  the  approbation  or  assent  to  an  estate  already  created,  which,  as  far  as  in  the 
contirmor's  power,  makes  it  ^ood  and  valid  ;  so  that  the  confirmatio'n  doth  not  regularly  crcat*-  nn  ttiufc, 
such  words  may  be  mingled  in  the  confirmation  as  may  create  and  enlarge  an  estate;  but 
that  is  by  the  force  of  sHrh  words  as  are  foreign  to  the  busim-ss  of  confirmation,  and  by  their  own 
force  and  power  tend  to  create  the  estate.  Gilb.  Ten.  73.  Confirmation  is  of  a  nature  nearly  allit-d 
to  a  release,  2  Bl.  Com.  325. 
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estate  upon  condition,  to  an  absolute  estate  or  otherwise; 
for  this  confirmation  will  do.  In  some  cases  also  it  will 
extinguish  rights  and  titles  of  entry  (6).  But  it  will  not 
make  an  estate  good  that  is  merely  void  (c);  nor  add  to,  nor 
take  from  an  estate  a  descendible  quality;  nor  make  a  man 
•  P.  312.  capable  of  it  that  is  incapable,  of  himself,  *  or  e  contra. 
In  some  cases  also  it  will  lessen  and  diminish  rents  or 
services;  but  it  cannot  neither  will  change  the  nature  of 
the  service  into  some  other  kind  of  service,  nor  increase 
it  into  a  greater  service. 

4.  Where   the       If  a  bishop,  dean,  archdeacon,  prebendary,  or  the  like,  Co.  snper  Lit. 

confirmation  of  make  any  lease  of  the   land  they  have  in  the  right  of  their  soo,  301. 

needfSlto^er8  bishoprick,  deanry,  archdeaconry,   or  prebend,  not  war-   Co.  10'  62-  5- 

fp^t  the  °gfant  ranted   by  the  statute   of  32  H.  8.  and   within  the   other  jj.^  145  ^^ 

of  others:  or     statutes;  it  seems   this  lease  must  be   confirmed  by  the  349/333,  339. 

not:  and  how    dean   and  chapter  by  their  common  seal;  and  if  there  be  61. 

it  may  be  done.  two  chapters,  it  must  be  confirmed  by  them  both  ;  or  other- 
wise it  is   not  good.     But  if  the  lease  be  such  a  lease  as  is 
warranted  by  the  statutes,  the  bishop  may  make  it  without 
the  confirmation  of  the  king,  the  patron,  and  founder  of 
bishopricks,  or  the  dean  and  chapter,  and  so  also  it  seems 
of  the  rest.     And  a  corporation  aggregate,  as  dean  and 
chapter,   master  and  fellows,  and  the  like,  may  grant  with- 
out any  confirmation  of  the  founder,  and  this  grant  will 
be    good.      If  a   bishop,  &c.   grant    an    ancient     office   Co.  10.  62. 
belonging  to  his  bishoprick,  albeit  it  be  but  for  the  life  of 
the  grantee,   yet  it   must  be   confirmed  by  the  dean   and 
chapter,  otherwise  it  is  not  good.    If  a  parson  or  vicar  Dier,  hi. 
had  made  any  lease  for  longer  time  than  his  own  life,  it  Stat.  is  EL 
must   have    been  confirmed  by  the  patron  and  ordinary.  c!l-  20« 
But  on  this  day,  albeit  it  be  confirmed  by  the  patron  and 
ordinary,  yet  the  lease  is  good  for  no  longer  than  during 
the  parson's  ordinary  residence,  except  it  be  impropriated. 

If  tenant  for  life  grant  a  rent-charge  to  /.  S.  and  his  Co.  i.  147. 
heirs;    in  this  case,    he   in  reversion    must   confirm   it; 
otherwise  the  grant  of  the  rent  will  be  good  for  no  longer 
than  the  life  of  the  tenant  for  life. 

Where  a  man  hath  an  interest  in  any  lands,   tenements,  Co.  8.  167. 
rents,  commons,  felons  goods,   or  the  like,  by  any  grant  Dier,  277. 

of  any  of  the  kings  of  the  realm,  he  need  not  have   the  PA*1*,3*7"  ' 

n         .'          c  c  T         i  •  A  i        -i   -k1*-  oro.    203» 

confirmation  of  every  or  of  any  succeeding  king.     Also  it  KeiWt  145> 

seems  grants  of  fairs,  markets,  warrens  and  the  like,  made  133. 
by  one  king,  will  be  good  in  law  against  his  successors 
without  any  confirmation  (d).     But  all  such  as  have  any 

judicial 


(6)  In  such  cases  the  instrument,  it  is  conceived,  wonld   operate,  and  must  be  pleaded  as  a 
release. 

(c)  Though  the  instrument  could  not,  in  such  a  case,  operate  as  a  confirmation,  yet,  if  it  could  ope- 
rate as  a  conveyance  of  the  estate  intended  to  be  confirmed,  it  would  be  held  to  do  so.     See  infra, 
page  3 14,  note  (i). 

(d)  See  the  act  of  1  Ann.  st.  1.  c.  7.  s.  5,  restraining  the  Crown  (except  in   certain  cases)  from 
granting  its  possessions  for  more  than  thirty-one  years,  or  three  lives,  or  some  term  or  terms  of  years 
determinable  on  one,  two,  or  three   lives.     Acts  of  Parliament  are,  however,  occasionally  passed, 
authorizing  the  Crown,  or  certain  commissioners,  to  alienate  particular  parts  of  the  possessions  of 
the  Crown. 


CHAP.  XVIII. 


Co.  1.  146.   9. 

142. 

7  H.  6.  7. 


Lit.  sect  516. 


Co.  9.  142.  6. 

15. 

Perk.  sect.  86. 

Lit.  518.  521. 

11  H.  7.  29. 

28. 

Co.  1.  144. 

Lit.  sect.  527. 

529. 

11  H.  7.  28. 

Co.  super  Lit. 

300. 

Lit.  sect.  547. 

11  H.  7.  28. 


Co.  super  Lit. 
J95.  301. 
Dicr,  263. 
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judicial  or  ministerial  offices,  commissions  and  authorities, 
derived   from  the    king,    must  have  the  confirmation  of 
every  succeeding  king,  otherwise  they  may  lose  them  (e). 
In  every  good  confirmation  tending  to  confirm  an  estate, 
or  alter  the  quality  of  it,  these  things  must  concur:  l.There 
must  be   a  good  confirmor  and  a  good  confirmee,  and  a 
thing  to  be  confirmed,  as  in  other  grants ;  and  the  deed 
must  be  well  sealed,  &c.     2.  There  must  he  a  precedent 
rightful  or  wrongful  estate  in  him  to  whom  the  confirm- 
ation is  made,  in  his  own  or  in  another's  right;  or  at  least 
he  must  have  the  possession  of  the  thing  whereof  the  con- 
firmation is  to  be  made,  that  may  be  as  a  foundation  for 
tbe  confirmation  to  work  upon  (/).     As  if  feoffee  on  con- 
dition make  a  feoffment  over,  and  the  feoffor  confirm  his 
estate  to  him  to  whom  the  second  *  feoffment  is  made  and 
his  heirs ;  this  is  a  good  confirmation  to  make  his  estate 
absolute.     And  if  lessee  for  life  make  a  feoffment  in  fee, 
or  lease  for  years,  and  the  first  lessor  confirm  this  second 
estate,  it  seems  this  is  a  good  confirmation.     And  if  one 
disseise  me  of  land,  I  may  after  confirm  the  estate  of  the 
disseisor,  or  of  his  heir  if  he  be  dead,  or  of  his  feoffee 
if  he  have  aliened  it ;  and  this  will  make  his  estate  good 
for  ever:  and  if  the  disseisor  make  a  lease  for  life,  or 
years  of  it,  I  may  confirm  the  estate  of  the  lessee,  and 
this  will  make  it  good  for  the  time.     And  if  one  make  a 
lease  for  life  absolute,  or  a  feoffment  in  fee,  or  lease  for 
life  on  condition,  or  be  disseised  of  land,  and  the  lessee 
for  life,  feoffee  or  disseisor,  doth  grant  a  rent  out  of  the 
land  in  fee,  and  the  lessor,  feoffor,  or  disseisee  doth  con- 
firm the  estate  of  the  grantee  ;  this   doth  make  good  the 
grant  for  ever.     And  so  also  if  the  heir  of  a  disseisor  that 
is  in  by  descent  grant  a  rent-charge,  and  the  disseisee 
confirmeth  it;  this  is  a  good  confirmation.  And  if  an  infant 
make  a  lease  for  twenty  years  (</),    and   the  lessee  doth 
in.'.kc   a  lease  to  another  for  all  or  part  of  the  time,  and 
the  infant  at  his  full  age  doth  confirm  this  second  lease, 
this  is  a  good  confirmation  and  doth  perfect  the  lease  ;  for 
it  is  a  rule,   that  which  I  may  defeat  by  my  entry,  I  may 
confirm  by  my  deed.     But  if  there  be  no  precedent  estate 
on  which  the  confirmation  may  work,  or  the  estate  be  such 
an  estate  as  is  merely  void,  then  is  the  confirmation  void, 
and  cannot  take  effect  as  a  confirmation ;  as  for  example, 
if  a  man  assign  dower  to  a  woman  that  hath  nothing  to  do 
with  it,  or  a  court  that  hath   not  power  doth  make  leases 
by  commission,  or  an  estate  that  was  upon  condition  is 

avoided 
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5.  What    con- 
formations  may 
be  made  :    and 
what  shall   be 
said   a  good 
express  or  im- 
plied confirma- 
tion, or  not: 
and  by  what 
words  it  may 
be  made. 
1.  To  confirm 
or  alter  the 
quality  of  the 
estate  of  him 
to  whom  it  is 
made. 

*  P.  313. 


Infant 


(<?)  See  the  act  of  the  57  Geo.  3.  c.  45. 

(/)  And  to  the  validity  of  the  confirmation  in  equity,  there  is  another  most  important  requisite, 
namely,  that  the  confirmor  must  know  the  nature  and  extent  of  the  right  or  interest  which  he  parts 
with,  or  deprives  himself  of,  by  means  of  the  confirmation.  Bnt  in  this  respect,  a  confirmation  may 

>idered  as  resting  upon  the  same  grounds,  and  as  governed  by  the  same  principles  as  a 
of  right  rests  upon  or  is  governed   by;  and  as  the  doctrine  relative  to  the  validity  in  equity  o(  a 
release  of  a  right,  is  pretty  fully  considered  in  a  note  to  the  chapter   on  Releases,  it  may  be   suffi- 
cient to    refer  to  such  note.    [The  principal  cases  relative  to  the  validity  in  equity  of  confirmations 
are,  Roach  v.  O'Brien,  l  Ball  &  Beat.  330,  and  the  cases  there  cited.] 

(#)  See  supra,  page  268,  note  (A),  as  to  leases  by  infants. 
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avoided  by  entry,  or  a  lessee  surrender,  or  a  disseisee 
enter  upon  a  disseisor,  and  afterwards  he  that  hath  the 
rightful  estate  confirm  their  estates  so  defeated  and  gone, 
these  confirmations  are  void :  Dc.bile  fnndamcntum  fallit 
opus.    And  a  confirmation  to  him  that  hath  nothing  in  the 
land  is  void.     And  hence  it  is,  that  if  one  confirm  all  his 
estate  that  he  hath  granted  to  another,  when  in  truth  he 
hath  granted  none  at  all,  this  is  void.     And  so  also  it  is,  4  H.  7.  10. 
if  there  be  an  estate  and  no  possession :  as  if  a  disseisor 
make  a  lease  for  years  to  begin  at  Michaelmas,  arid  before 
the  day  the  disseisee  doth  confirm  the  estate  of  the  lessee 
for  years ;  it  is   said  this  is  not  a  good  confirmation,  sed 
quaere  (h).    3.  The  confirmor  must  have  such  an  estate  and  Dier,  109. 
property  in  the  thing  whereof  the   confirmation  is  made, 
as  he  may  be  thereby  enabled  to  confirm  the  estate  to  the 
confirmee ;  as  the  lessors,  feoffbrs,  and  disseisees  in  the 
cases  before  have;   otherwise  the   confirmation  is  void;   9H.  6.  62. 
and  therefore  if  the  heir  of  the   disseisee  during  the  life 
of  the  disseisee  confirm  to  the  disseisor,  this  is  no  good 
confirmation   to  perfect  his   estate,    albeit  the   disseisee 
die,  and  the  right  of  the  land  descend  to  his  heir  after- 
wards (i).      So  if  land  be    given  to  A.  and  B.  his  wife,  Co.  9.  158. 
and  the  heirs  of  their  bodies  issuing,  the  remainder  in 
*P.  314.      fee  to  A.,  and  A.  levy  a  *  fine  with  proclamations   and 
die,  and  she  within  five  years  doth  enter  and  claim,  and 
after  the  conusee  doth  confirm  the  estate  made  by  the 
first  gift  to  the  wife,  to  have  and  to  hold  according  to 
the  same ;  this  confirmation  is  to  no  purpose  (&).     So  if  Co.  super  Lit. 
lessee  for  life  make  a  lease  for  thirty  years,  and  after  he   296. 
in  reversion  and   the  lessee  for  life  lease  for  sixty  years  ; 
in  this  case  he  in  reversion  cannot  confirm  the  lease  for 
thirty  years,  because  he  hath  granted  it  before  for  sixty 
years.     And  hence  it  is  also,  that  the  confirmation  by  one   Fitz.  Confirm- 
Joint-tenants.    joint-tenant  of  the  estate  of  his  companion  worketh  no-  ation  *5« 
thing ;   for  their  estates  are  equal,  and  each  hath  interest 

in 


(ft)  See  2  Thomas's  Co.  Lit.  550,  where  it  is  laid  down,  that  the  confirmation  in  such  a  case  is  void. 
However,  in  all  cases,  it  is  conceived,  where  the  instrument  is  void  as  a  confirmation,  owing  to  the 
intended  confirmee  having  no  estate  in  him  to  confirm,  yet  if  the  confirmor  has  an  estate,  and  the 
instrument  could  operate  as  a  lease,  grant,  bargain  and  sale,  release,  &c.  it  might  be  pleaded  as  a 
lease,  &c.,  and  would  operate  accordingly,  and  pass  such  estate  as  was  intended  to  be  confirmed;  or 
at  least  so  far  as  the  intended  confirmor  had  such  estate  in  him  to  convey. 

(z)  If  the  intended  confirmation  was  made  by  fine,  and  the  land  afterwards  descended  upon  the 
heir,  (supposing  he  was  heir  in  fee-simple)  the  fine,  it  is  conceived,  would  operate  by  estoppel,  and 
bind  the  heir.  See  Treat,  on  Settl.  58.  Uut  if  the  intended  confirmation  was  made  by  fine  by  an 
expectant  heir  in  tail,  the  fine,  it  is  conceived,  would  have  no  operation  at  all  at  law,  notwithstanding 
the  lands  might  afterwards  descend  upon  the  heir  in  tail.  See  supra,  page  26,  note  (z).  If  how- 
ever, the  intended  confirmation  was  made  for  a  valuable  consideration,  and  the  estate  descended  upon 
the  heir  in  tail,  it  is  apprehended,  a  court  of  equity  would  compel  the  heir  in  tail  to  give  effect  to 
such  intended  confirmation,  by  making  him  levy  a  fine  or  suffer  a  recovery.  See  Treat,  on  Settl.  57  ; 
but  see  Carleton  v.  Leighton,  3  Meriv.  667. 

(fc)  In  this  case  the  husband  and  wife  being  jointly  seised  in  tail,  and  there  being  no  moieties  be- 
tween husband  and  wife  where  the  joint  estate  arises  by  or  after  the  coverture  takes  place,  the  fine  by 
the  husband  alone  had  no  operation  on  the  estate  tail,  not  even  with  respect  to  a  moiety  of  the  lands. 
The  wife,  therefore,  upon  her  husband's  death,  became  solely  seised  in  tail,  as  if  the  fine  had  never 
been  levied,  and,  consequently,  her  estate  required  no  confirmation  by  the  conusee  of  the  fine,  \» ho- 
by  force  of  the  fine  only  took  the  reversion  in  fee  expectant  upon  the  estate  tail. 
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Lit.  sect.  523.  in  the  whole  land.     And  yet  if  one  joint-tenant  confirm 

Dior,  263.          tjie  wjloje  jan(l  to  his  companion,  to  have  and  to  hold  the 

land  to  him  and  his  heirs ;  this  shall  amount  to  a  grant  (MI), 

Lit.  sect.  5 .1,1.   and  so  will  he  good  to  pass  his  moiety.     And  hence  it  is 

S08  S"i>Cr  Lit'  a^SOf  ^iat  ^a  man  &rant  a  rent~cnarSe  o«t  of  his  land  lo  , 
another  for  life,  and  then  confirm  his  estate  without  any 
clause  of  distress  (for  by  a  clause  of  distress  a  grant  of  a 
new  rent  may  he  made)  to  have  and  to  hold  to  him  in  !«•<•- 
simple,  or  fee-tail ;  this  is  void,  for  the  confirrnor  hath  no 
reversion  of  the  rent  in  him(n).  4.  The  precedent  ei 
must  continue  until  the  confirmation  come ;  as  in  all  the 
cases  of  voidable  estates  the  confirmation  must  be  before  the 
estates  he  made  void  by  entry,  &c. ;  or  otherwise  the  con- 
firmation will  be  void.  And  therefore  if  lessee  for  life  or 
years  surrender,  or  the  disseisee  enter  upon  the  disseis:or, 
and  after  the  lessor  or  the  disseisee  confirm  the  estate  of 
the  lessee  or  disseisor;  this  confirmation  comes  too  late(o). 
5.  The  estate  precedent,  and  that  which  is  to  be  confirmed 
Lit.  .sect.  607.  must  be  lawful  and  not  prohibited  by  any  Act  of  Parlia- 
ment. And  therefore  if  a  spiritual  person,  as  Prebend, 
or  the  like,  make  a  lease  not  warranted  by  the  statutes ; 
the  confirmation  of  the  Dean  and  Chapter  will  not  help 
nor  amend  it.  And  if  tenant  in  tail  make  a  voidable  lease, 
and  after  confirm  it  himself,  this  is  voidable  still  (/>). 
Lit.  sect.  531,  6.  There  must  be  apt  words  of  confirmation  in  the  deed 
>  •  \  or  instrument.  And  herein  note,  that  albeit  the  words 

Co   suDer^Lit    wnfirmavi,  ratificavi,   fy  approbavi,    be   the  most  signifi- 
oo.-J.  "   cant  and  proper  words  to  make  this  conveyance,  yet  such 

liier,  116".  as  are  made  by  other  general  words  may  make  a  good 
Co.  i.  147.5.  confirmation.  And  therefore  it  is  agreed,  that  a  deed  made 
by  the  words  dqdi,  concessi  or  dcmisi,  may  make  a  good 
confirmation.  And  therefore  that  if  a  disseisee,  copar- 
cener, or  lessor,  make  a  deed  of  the  land  by  the  word  dedi 
or  concessi  to  the  disseisor,  other  coparcener,  or  lessee  for 
lift*,  and  deliver  the  deed;  this  is  a  good  confirmation 
without  livery  of  seisin  (7).  Also  if  a  feoflhient  be  made  Livery  of  sci- 

to   sin. 

(;n)  It  would  rather,  it  is  presumed,  operate  as  a  release;  as  joint  tenants  may  release  but  cannot 
grant  to  each  otter. 

(?i)  Though  the  intended  confirmation  was  without  any  clause  of  distress,  yet  the  confirmor 
having  an  estate  in  fee  out  of  which  he  could  grant  a  rent  in  fee,  it  is  apprehended  that  the  intended 
confirmation  would  operate  as  a  grant  in  tVe  of  a  new  rent.  Would,  however,  the  old  rent  for  life 
continue  to  exist  in  addition  to  the  new  one  ?  It  is  presumed  it  would  rot;  such  not  being  the-  in- 
tention. The  intention  in  such  a  case  should  be  considered  to  have  been,— to  confirm  the 
old  rent  for  life,  and  extend  it  into  a,  fee.  The  instrument  might  therefore  be  considered  to  operate  as 
a  confirmation  of  the  old  rent  for  life,  and  as  the  grant  of  a  new  one  in  fee  to  take  eilect  after  the 
determination  of  the  old  one. 

(o)  15ut  the  intended  confirmation  might,  perhaps,  operate  as  a  demise,  bargain  and  sale(if  inrolled), 
grant  of  a  reversion,  *S;c. ;  and  in  that  way  convey  or  transfer  the  estate  intended  to  be  confirmed. 

(;>)  This  is  to  be  understood  of  a  confirmation  whilst  lie  continued  truant  in  tail ;  for  if  he  should 
bar  the  entail  and  acquire  the  fee  his  confirmation  would  be  good.  The  fine  or  recovery,  indeed, 
by  which  he  barred  tiic  entail,  would  enure  to  make  good  the  lease  with  nt  any  express  confirmation, 
and  without  any  declaration  of  the  uses  of  such  fine  or  recovery  to  that  effect,  and  even  in  opposition 
to  inconsistent  uses.  See  supra,  page  49,  note  (#•). 

(</)  The  words  dcdi  ct  concetisi,  are  as  strong  as  the  word  canfirmavi,  for  they  amount  to  a  grant  of 
the  right  of  the  person  in  possession  ;  and  if  he  obtains  my  right  I  can  never  after  impeach  lii^  . 
Gilb.  Ten,  79.      See  further  what  words  shall  emu<  .tinnation,   in  Yin.  Ah.   tit.   Confirm- 

ation (X).     IMadox,  in  page  19  of  the  Dissertation  prefixed  to  the  FormuL  Angli.,  >a\s,    that  most 
ancient  confirmation!  made  after  the  Conquest,    often  run  like  fcoftuiciits,   with  the  words   dutit 

II  or 


814*  OT  A  CONFIRMATION.  CHAP.XVIII. 

to  A.  to  the  use  of  B.  and  his  heirs  upon  condition,  and 
before  the  condition  broken,  the  feoflbr  and  B.  do  join  in 
the  grant  of  a  rent-charge,  and  after  the  condition  is 
broken;  in  this  case,  the  law  doth  interpret  this  a  good 
*  P.  315.  grant  from  B.  and  a  good  confirmation  of  *  the  feoffbr 
without  any  words  of  confirmation.  So  if  tenant  for  life 
do  grant  a  rent  to  him  in  reversion,  and  he  by  deed  doth 
grant  it  to  another  and  his  heirs  in  fee ;  in  this  case,  the  law 
doth  construe  this  a  good  grant  and  a  confirmation  also. 
And  in  these  cases  of  confirmations  of  estates,  if  it  be  by  Lit.  sect.  519.- 
tne  disseisee  to  the  disseisor;  it  is  good  without  any  words  Co-  super  Lit. 
of  heirs :  as  if  the  disseisee  confirm  the  estate  of  the  dis- 
seisor, or  confirm  the  land  unto  him,  and  say  not  to  him 
and  his  heirs ;  this  is  an  effectual  confirmation  to  him  and 
his  heirs  for  ever.  And  if  a  lessee  for  life  or  a  disseisor 
make  a  lease  for  life,  or  years,  &c.  and  he  in  the  rever- 
sion, or  the  disseisee  confirm  their  estates,  and  not  the 
land,  and  without  any  habendum  or  limitation  of  estate; 
this  is  good  for  so  long  as  the  estate  do  continue.  But  it  Co.  1.147. 
is  most  safe  always  to  express  the  estate,  i.e.  to  say,  to  have 
and  to  hold  the  land  to  him  and  his  heirs,  or  for  life,  &c.  as 
the  agreement  is.  If  lessee  for  life  grant  a  rent  to  one 
and  his  heirs  out  of  the  land,  and  the  lessor  doth  confirm 
the  estate,  or  the  rent-charge,  this  doth  make  the  estate 
of  the  rent  sure.  And  so  also  if  he  do  confirm  the  rent, 
and  say,  to  have  and  to  hold  to  him  and  his  heirs ;  this  is 
a  good  confirmation.  But  if  he  confirm  the  rent,  to  have 
and  to  hold  to  him  in  fee,  without  naming  his  heirs,  here- 
by his  estate  is  not  made  better  (r). 

2.  To  enlarge        If  the  lessor  confirm   the  estate  of  his  lessee  for  life   Co.  9.  139. 
the  estate  of    with  this  clause,   to  hold  without  impeachment  of  waste ;   F-  N.  B.  136- 
liim  to  whom     tnis  is  a  good   confirmation  to  change  the  quality  of  the   £?'  8'*6' 
it  is  made.  /.  -^    T          •  i    i  i        *        \        a      •*  Dier,  10. 

estate  so  far  as  to  make  it  dispumshable  of  waste.     So  it 

the  lord  paramount  confirm  the  estate  of  the  mesne  with 
clause  of  acquittal.  And  so  if  lessee  for  years,  or  for 
another's  life,  be  without  impeachment  of  waste,  and  the 
lessor  confirm  to  him  for  his  own  life,  and  omit  that 
clause ;  hereby  this  privilege  is  gone  and  the  estate  is  be- 
come punishable  for  the  waste. 

This  kind  of  confirmation  crescens,   must  have  all  the 

qualities 


or  concessi  and  confiiinavi,  and  are  distinguishable  from  a  feoflfment,  chiefly  by  some  words 
importing  a  former  feoffinent  or  grant ;  as  where  they  run,  dedi,  or  concessi  et  confirmavi,  the  lands 
sicut  charta  facta  to  such  a  one  (either  the  confirmee  or  his  ancestor)  or  the  like.  In  ancient  times, 
when  feoffees  were  frequently  disseised  of  their  lands, — upon  some  suggestion  or  other  charters  of 
confirmation  seem  to  have  been  in  great  request.  For  in  the  early  times  after  the  Conquest,  we 
meet  with  so  many  confirmations  successively  made  to  the  same  persons,  or  their  heirs  or  successors, 
of  the  same  lands  and  possessions,  that  it  would  seem  men  did  not  think  themselves  secure  in  their 
possessions  against  the  king  or  other  great  men,  (who  were  their  feoffors,  or  in  whose  fees  their 
lands  lay,)  unless  they  had  repeated  confirmations  from  the  king,  or  his  heirs  or  successors,  &c.  And 
these  confirmations  seem  to  have  been  sometimes  made  either  by  precept  or  writ  from  the  king  or 
other  lords,  to  put  the  feoffees  or  their  heirs  or  successors  into  seisin  after  they  had  been  disseised, 
or  to  keep  them  in  their  seisin  undisturbed  ;  or  else  by  charter  of  express  confirmation. 

(r)  Should  not  the  habendum  be  considered  as  repugnant  and  void  ?  The  rent  being  granted  in  fee 
and  the  operative  part  of  the  confirmation,  being  a  confirmation  of  the  rent  generally  would  amount 
to  a  confirmation  in  fee  ;  and  the  habendum  being  inconsistent  with  the  operative  part,  should  be 
deemed  to  be  repugnant  and  void.  On  the  subject  of  inconsistencies  between  the  premises  and  the 
htbendum,  see  supra;  page  75,  note  (n). 
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Co.  9.  142.       qualities  of  the  former :  and  there  must  be  also  in  this 

Super  Lit.  305.  case  a  privity  between  the  confirmor  and  the  confirmee. 

Dier,n:>.  296.  And  then  it  may  enlarge  the  estate  of  him  to  whom  it  is 

Lit.  sect5  533    ma(Je»  as  ^roni  an  estate  at  W>U  to  an  estate  for  years,  or 

5.W.  523.'  to  a  greater  estate ;  from  an  estate  for  years,  to  an  estate 

Dier,  263.         for  life,  or  to  a  greater  estate  ;  from  an  estate  for  life,  to 

an  estate  in  tail,  or  in  fee  ;   and  from  an  estate  tail,  to  an 

estate  in  fee  (s) ;  and  these  confirmations  are  good.     Hut 

in  all  these  kinds  of  confirmations,  care  must  be  had   of 

the  manner  of  penning  them  ;  and  that  in  every  such  deed 

there  be  a  limitation  of  the  estate ;    i.  e.  that  these  words 

be  inserted,  to  have  and  to  hold  the   tenements,   &c.    to 

him  and  his  heirs;  or   to  him  and  the  "heirs  of  his  body; 

or  to  him  for  term  of  life,  or  years ;  as  the  agreement  is  ; 

for  if  lessee  for  life  make  a  lease  for  years,  and  then  lessee 

for  life  and  he  in  reversion,  confirm  the  land,  to  have  and 

to  hold  to  him  for  life,   or  to  him  and  his  heirs  ;    these 

Lit.  sect.  524.  words  will  make  the  estate  to  increase.  But  *  if  the  con-  *  P.  31G. 
Plow  5  o  Urination  be  made  to  the  lessee  for  life  or  for  years,  of  his 
term  or  estate,  and  not  of  the  land ;  as  when  he  doth 
confirm  his  estate,  to  have  and  to  hold  his  estate  to  him 
and  his  heirs  ;  this  doth  not  increase  the  estate  (t).  And 
yet  if  he  confirm  the  land,  to  have  and  to  hold  the  land 
to  him  and  his  heirs ;  this  will  increase  the  estate,  Et  sic 
de  similibus. 

Co.  super  Lit.       If  the  husband  have  an  estate  of  land  for  life,  or  years, 

in  the  right  of  his  wife ;  or  to  them  both  for  life,  and  a 

LitWsect6°525    con^rmati°n  to  him  alone,  of  his  estate,  or  of  the  laud, 

Fit*.  Confirm-   to  ^ave  anc*  to  ^°^  tne   lan(*  to  n*m  an(^  ^is  ^e*rs  :  ^'s  *s 

ation  7.  17.        a  good  conveyance   of   the   fee-simple   to   him  after  the 

death  of  his  wife.     And  if  I  let  land  to  a  woman  sole  for 

the  term  of  her  life,  who  taketh  a  husband,  and  after  I  do 

confirm  the  estate  of  the  husband   and  wife,  to  have   and 

to    hold  for   term  of  their  two  lives;  this  is  good,  but  it 

shall  enure  only  to  enlarge  his  estate  for  term  of  his  life 

if  he  survive  his  wife.     But  if  one  lease  to  another  for 

life,  and  after  confirm  the  estate  of  the  lessee  to  him  and 

his  wife  for  term  of  their  two  lives ;  this  is  void  as  to  his 

wife. 

Lit.  sect.  548.  If  one«grant  a  rent-charge  out  of  his  land  for  life,  and 
after  the  grantor  confirm  the  estate  of  the  grantee  in  the 
rent  without  any  clause  of  distress,  to  have  and  to  hold 
to  him  in  fee-simple,  or  fee-tail ;  this  confirmation  is  not 

effectual 


(«)  Though  an  estate  for  life  may  be  enlarged  by  confirmation,  yet  an  estate  tail  clearly  cannot  be 
enlarged  by  confirmation  to  a  fee-'simple.     The  reversion  in  fee,  indeed,   expectant  upon  an  estate 
tail,  nuy  be  granted  or  conveyed  to  the  tenant  in  tail :   But  this  would  not  be  an  enlargement  of  the 
'ail,  but  the  accession  of  a  distinct  estate. 

>t  to  the  confirmee  being  for  a  term  of  years,  the  confirmation  of  "  his  estate,"  is  a 

ntii  mation  of  the  lands  for  the  term;   and   the  habcndum  of  "  his  estate"  to   the  confirmee  and  his 

hem,  is  tl»<-  hnhendtim  of  the  term  to  him  or  his  heirs.      The  estate,  therefore,  of  the  confirmee  is  only 

confirmed  dorinf  the  term,  and  is  not  increased  or  enlarged  into  a  fee.     The  habcndum  to  him  "  and 

bis  beiri,    must  be  considered  as  repugnant  to  the  nature  of  the  estate,  intended  to  be  confirmed,  and 

efore  void.     At  all   events,   unless   there  was  the  most  clear  proof,  in  such  a  case,  by  way  of 

recital  or  otherwise,  that  the  intention  was  to  enlarge  the  term  into  a  tec,  it  should  be  presumed  that 

the  habcndum  to  the  confirmee  and  "  his  7i«rs,"  was  inserted  by  mistake   or  want  of  skill,  instead 

ot  an  habcmlum  "  to  \i\rn,  his  executors  and  administrators." 

1  I  2 
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effectual  to  enlarge  the  estate  (u).  But  if  a  man  be  seised 
of  an  old  rent-charge  or  rent-service,  and  grant  the  same 
iirst  for  life  and  after  confirm  the  estate  of  the  grantee  in 
fee-simple  or  fee-tail;  this  is  good,  and  will  enlarge  the 
estate  accordingly. 

If  tenant  for  life  grant  a  rent  out  of  the  land,  to  one   Co.  i.  147. 
and  his  heirs  during  the  life  of  the  lessee  for  life,  and  after 
the  lessor  confirm  the  rent  to  the  grantee  and  his  heirs  (v); 
it  seems  the  estate  is  not  hcrehy  enlarged,  but  when  the 
tenant  ior  life  doth  die,  the  rent  shall  cease. 

This  kind  of  confirmation  may  be  made  by  the  same  Ce.  super  Lin 
•words  as  the  former,  viz.  by  the  words,  give,  grant,  or 
demise.  .But  neither  of  these  may  be  made  by  the  words  ation'  2 
surrender,  release,  exchange,  or  the  like:  for  there  are 
peculiar  words  destined  to  a  special  end,  being  proper  and 
peculiar  manner  of  conveyances  (to).  And  yet  if  I  that  am 
a  lessor  do  say  to  my  lessee  for  years  by  my  deed,  I  will 
that  you  shall  hold  the  land  for  your  life  ;  this  is  a  good 
confirmation  to  increase  the  estate  by  this  word  volo  only. 
So  if  I  grant  to  my  lessee  for  years,  that  he  shall  hold  the 
land  for  term  of  his  life,  this  without  any  other  words  is 
a  good  confirmation. 

3.  To  diminish       By  a  confirmation  the  lord  may  confirm  the  estate   of  Co«  9-  142> 
or  abridge  the    nis  tenant  which  holdeth  by  knight's  service  to  hold  in  Llt>  s( 
ervices,  &c.      socage  .  or  to  \lo\^  for  a  iess  rent  .  or  to  hold  at  common 
law,  where  before  he  did  hold  in  ancient  demesne  ;    and 
*  P.  317.      such  a  confirmation  is  good.     But  such  a  *  confirmation 
as  is  to  hold  by  new  services,  as  a  rose  for  money,  or  the 
like,  is  not  good  for  that  purpose.     And  in  this  case  there 
must  be  also  a  privity.     And  therefore  if  there  be  lord, 
mesne,  and  tenant,  and  the  lord  confirm  the  estate  of  the 
tenant  to  hold  by  less  services  ;  this  is  void.     And  if  the 
lord  confirm  to  his  tenant  after  h&  is  disseised  before  his 
entry,  to  hold  by  less  services  ;  this  is  void. 
6.  Where  a  A  confirmation  may  be  by  apt  words  in  case  of  a  lease   Co.  5.  82.  82. 

for  years  for  Part  of  the  time>  but  in  case  of  a  freehold  !t  Lit'  sect' 


for  Partoftlie  cannot  be  so.     And  so   also  it  may  extend  to  part  of  the          gu       Lit< 

estate,  or  for      thing  before  in  estate.    And  therefore  if  a  disseisor,  tenant  »97. 

part  of  the        in  tail,  or  husband  of  the  land  he  hath  in  the  right  of  his  Lit.  sect.  520. 

thing:  or  not.  Wjf6)  or  lessee  for  life,  make  a  lease  for  years,  and  the 
disseisee,  issue  in  tail,  wife,  or  lessor  make  a  confirmation 
of  all  the  land  for  part  of  the  time,  or  of  part  of  the  land 
for  all  the  time  ;  this  confirmation  is  good.  But  if  any 
such  person  make  a  lease  for  life,  gift  in  tail,  &c.  the 
disseisee,  &c.  cannot  confirm  part  of  the  estate  but  he 
must  confirm  all.  And  therefore  if  he  confirm  his  estate 

for 

(u)  See  note  (w),  page  314,  on  a  similar  point. 

(r)  The  case,  it  is  conceived,  may  be  assimilated  to  that  noticed  in  note  (ri),  page  314. 

(w}  The  Courts  now  give  effect,  if  possible,  to  the  intention  of  the  parties,  and  consequently  put 
such  construction  upon  words,  (if  they  possibly  can,)  as  to  make  them  accomplish  the  intention.  — 
Words,  therefore,  of  release,  surrender,  &c.  there  is  reason  to  think,  would  be  considered  as 
amounting  to  a  confirmation,  rather  than  allow  the  intention  of  the  parties  to  be  defeated  ;  or,  if  the 
words  could  not  possibly  be  made  to  operate  in  the  way  the  parties  intended,  (that  is,  as  a  con- 
firmation) but  would  operate  as  a  release  or  conveyance  of  the  estate  of  the  confirmor,  instead  of 
a  confirmation  of  that  of  the  confirmee,  it  is  presumed  they  would  be  held  to  operate  in  that  way. 
See  supra,  pages  82  and  83,  notes  («?)  and  (a), 
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for  ond  hour,  it  is  a  confirmation  of  the  whole  estate.  /• 
And  so  also  if  lie  confirm  the  land  (a;)  to  the  disseisor 
himself  hut  one  hour,  one  week,  one  year,  or  for  his 
life,  &c.  this  is  a  good  confirmation  of  the  estate  for 
evcr(?/).  And  if  it  he  a  lease  for  years  that  is  confirmed, 
rare  must  he  had  to  the  manner  of  the  confirmation;  for 
if  (he  eonlinnation  he  of  the  estate  or  the  term  for  one 
hour,  this  is  a  good  confirmation  for  the  whole  time  (z); 
and  therefore  the  confirmation  must  he  had  of  the  land,  to 
have  and  to  hold  for  part  of  the  term;  and  being  so  made, 
it  may  be  good  for  that  time  only,  and  no  longer. 

I',11  ?*  "'  *'  "         **'"•*  m:llu;  a  fcofthient  on  condition,  and  before  the  con-  7.  The   force 
j  j.'^  !      '"'  J'   ditioii   broken  I  confirm  the  estate  of  the   feoffee   abso-  and  virtue  of 
liitely ;  this  will  not  extinguish  the  condition  (a).     And  yet  lt :  an<l  limv  lt 
if  the  condition  be  broken  first,  so  as  my  entry  is  lawful;  Z^SSSSf 
in  this  ease,  the  confirmation  will  extinguish  the  condi-  and  taken, 
tion.     And  if  the  feoffee  on  condition  make  a  feolfment 
over  absolutely  to  another,  and  I  confirm  the  estate  of  the 
second  feofiee,  whether  it  be  before  or  after  the  condition 
broken  ;  by  this  the  condition  is  discharged. 

f-it.  sect.  515.  If  the  lord  confirm  the  estate  of  his  tenant  in  the  tene- 
ments ;  or  one  that  hath  a  rent,  common,  or  profit  out 
of  land,  confirm  to  the  terre-tenant  his  estate ;  in  these 
cases,  notwithstanding  this  confirmation,  the  seignory,  rent, 
common,  &c.  do  continue,  and  this  shall  not  enure  to 
extinguish  it. 

Co.  super  Lit.  ^  tuc  disseisee  and  a  stranger  disseise  the  heir  of  the 
disseisor,  and  the  disseisee  confirm  the  estate  of  his  com- 
panion :  this  shall  not  enure  to  extinguish  the  suspended 
right  of  tho  disseisee,  but  when  the  heir  of  the  disseisor 
shall  re-enter,  it  shall  be  revived.  And  if  the  grantee 
of  a  rent-charge,  and  a  stranger  disseise  the  tenant  of  the 
land,  and  the  grantee  confirm  the  estate  of  his  compa- 
nion ;  *  this  shall  not  enure  as  to  the  rent  suspended,  to  *  P.  318. 

i  it,  but  after  the  re-entry  of  the  tenant,  the  rent 
shall  be  revived  (/>). 

i"  »   Llt-        If  a  man  hold  his  land  of  me  by  knight's  service,  rent, 
suit  of  court,  &C.    and  I  confirm  his  estate  to  hold  of  me 

by 


(.r)  Sec  infra,   page  f>!'.>,  whore  a  distinction   is  made  between  a  confirmation  of  the   land  to  the 

or  Tor  his  liu>,  and  a  confirmation  of  his  estate. 

(j/)  If,  by  the  unskilful  penning  of  a  deed  of  confirmation,  its  operation,  at  law,  was  carried  beyond 
what  the  parties  intended,  there  is  no  doubt  but  equity  would  interpose,  and  restrain  it  \uthin  its 
Intended  limits. 

(:)  I'erhaps  this  distinction,  like  that  which  formerly  prevailed  between  the  bequest  of  a  personal 
chattel  to  one  for  life,  and  the  bequest  of  the  use  or  enjoyment  of  it  fur  life,  would  now  be  consuleivd 
too  refined  and  subtle;  and  a  confirmation  of  the  '*  estate  "  or  "  term"  for  a  part  of  the  time,  v. 

i  to  the  intended  period.     SupjU.siiiir,  lumewr,  that  the  confirmation  must,  (it  laic,  be  con- 
sidered a>  a  continuation  for  the  whole  term,   it  can  hardly  be  doubted  but  equity  would  , 

-train  the  confirmation  within  the  limits  intended  -by  the  parties. 
("'    •  't of  a  condition,   till  it  is  broken,  maybe  considered  as   a  rhht  in  suspense  ;    and 

.11  suspense  are  nol,  i;emT.i!ly  speaking,  «  \tinr  ..itiou.  i.' Thoaia*'*  l/o.  .Li:. 

K"1  when-  mt  that  the  intention  via*  to  iK-troy  the  condition,  perhaps  lae  confirmation 

mi^h!    b i-  pleaded,  and  would   operate,  as  a  release  of  the  condition. 

•-of  suspended  or  other  rights,  if  the  intention  evidently  ieisetliem, 

•n  would,  it  is  cuiuv'ivcd,  be  defined   to  opera'  mnatiin  so    far  as  it  could  so 

operate,  ami  •  so  far  as  respected  the  right  intended  to  he  reh 
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by  kniglit's  service  only,  for  all  manner  of  services  and 
demands  ;  in  this  case,  albeit  this  do  abridge  the  service, 
yet  it  shall  not  be  construed  to  take  away  wardship,  relief, 
and  to  marry  my  daughter,  and  make  my  son  knight,  and 
the  like. 

If  I  have  an  estate  in  land  for  my  life,  and  he  in  rever-  See  before, 
sion  doth  confirm  the  estate  to  me  and  my  wife  for  the 
term  of  our  lives,  this  shall  enure  only  as  a  confirmation 
of  my  estate,  and  not  so  as  to  give  any  estate  to  my  wife. 
But  if  I  have  a  lease  for  life  or  years  in  right  of  my  wife, 
and  he  in  the  reversion  do  confirm  the  estate  to  me  and 
my  wife,  to  have  and  to  hold  to  us  for  our  lives ;  this  shall 
enure  not  only  to  confirm  the  estate,  but  also  to  create  an 
estate  to  me  after  my  wife's  death :  and  in  the  case  of  a  lease 
ibr  years,  it  maketh  our  estate  joint ;  but  in  the  case  of  a 
lease  for  life,  I  shall  take  by  way  of  enlargement  of  estate 
for  my  life  after  my  wife's  death.  And  if  in  this  case  the 
confirmation  be  to  me  and  my  wife,  to  have  and  to  hold 
the  land  to  us  two  and  our  heirs ;  this  shall  enure  to  us  in 
fee-simple  as  joint-tenants  (c).  If  land  be  let  to  husband  Co.  super  Lit. 
and  wife,  to  have  and  to  hold  the  one  moiety  to  the  hus-  299* 
Land  for  his  life,  and  the  other  moiety  to  the  wife  for  her 
life,  and  the  lessor  confirm  to  them  both  their  estate  in 
the  land,  to  have  and  to  hold  to  them  and  their  heirs  ;  in 
this  case,  as  to  the  one  moiety,  it  doth  enure  only  to  the 
husband  and  his  heirs,  but  as  to  the  other  moiety,  they 
shall  be  joint-tenants.  And  yet  if  such  a  lease  for  life  be 
made  to  two  men  by  several  moieties,  and  the  lessor  con- 
firm their  estates  in  the  land,  to  have  and  to  hold  to  them 
and  their  heirs ;  by  this  they  are  tenants  in  common  of 
the  inheritance. 

If  the  disseisee  confirm  the  estate  of  the  disseisor,  to  Lit.  sect.  419. 
have  and  to  hold  to  him  and  his  heirs  of  his  body  engen- 
dered, or  to  have  and  to  hold  to  him  for  term  of  his  life  ; 
this  shall  enure  to  him  as  a  fee-simple,   and  shall  confirm 
liis  estate  for  ever  (d). 

If  my  disseisor  make  a  lease  for  life,  the  remainder  Co.  super  Lit, 
over  in  fee,  and  I  confirm  the  estate  of  the  tenant  for  life;  293-  ^97« 
this  shall  not  enure  to,  nor  avail  him  in  remainder.  And 
if  the  disseisor  make  a  gift  in  tail,  the  remainder  to  the 
right  heirs  of  the  tenant  in  tail;  and  the  disseisee  confirm 
the  estate  of  the  tenant  in  tail ;  this  shall  not  extend  to 
the  fee-simple,  no  more  than  if  the  disseisor  make  a  gift 
in  tail,  the  remainder  for  life,  the  remainder  to  the  right 
heirs  of  the  tenant  in  tail ;  and  the  disseisee  confirm  the 
estate  of  the  tenant  in  tail ;  for  this  shall  extend  only  to 
the  estate  tail,  and  not  to  the  remainder  for  life  or  in  fee. 
But  if  the  disseisee  in  the  first  case  confirm  the  estate  of 
*  P.  319.  him  in  the  remainder ;  this  shall  enure  *  to  and  avail  the 
tenant  for  life.  And  so  if  a  disseisor  make  a  lease  for  life 

and 

(c)  On  the  subject  of  confirmation  by  and  to  joint  tenants,  see  2  Thomas's  Co.  Lit.  533,  and  see 
note  (e),  next  page. 

(rf)  See  supra,  page  31 7,  and  infra,  page  319,  for  the  reason,  why  a  confirmation  of  the  estate  of 
the  disseisor  for  a  partial  interest  is  a  confirmation  of  the  whole  estate.— But  quare,  would  not  equity 
relieve  in  such  a.case  ? 
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and  keep  the  reversion,  and  after  the  disseisee  doth  con- 
firm to  the  disseisor;  this  shall  enure  to  the  tenant  for 
life.  And  so  if  a  disseisor  make  a  lease  for  life  to  A.  and 
B.  and  the  disseisee  confirm  the  estate  of  A.  this  shall 
enure  to  B.  and  make  his  estate  good  also  in  the  other 
moiety.  And  so  if  there  be  two  disseisors,  and  the  dis- 
seisee, confirm  the  estate  of  one  of  them  without  saying 
more;  this  shall  enure  to  them  both  (e).  But  if  the  con- 
firmation be  of  land,  to  have  and  to  bold  the  land  to  one ; 
in  this  case,  it  may  enure  to  him  alone.  So  if  a  disseisor 
inlcofl'/l.  and!?,  and  the  heirs  of  B.  and  the  disseisee 
confirm  the  estate  of  B.  albeit  it  be  but  for  his  life;  yet 
this  shall  enure  to  both  and  to  the  whole  fee-simple. 
i. per  Lit.  if  a  iease  be  made  for  life  to  A.  the  remainder  to  B. 
for  life,  and  the  lessor  confirm  their  estates  in  the  land,  to 
have  and  to  hold  to  them  and  their  heirs ;  this  shall  enure 
as  to  the  one  moiety  to  A.  in  fee  after  the  death  of  B., 
and  as  to  the  other  moiety  in  fee  to  B.  after  the  death 
of  A 

Co.  Idem.  If  lands  be  given  to  two  men   and  the  heirs  of  their 

two  bodies  begotten,  and  the  donor  doth  confirm  their 
estates  in  the  land,  to  have  and  to  hold  the  land  to  them 
two  and  their  heirs;  it  seems  this  shall  enure  to  them 
as  a  joint  estate  for  their  lives,  and  after  for  several  in- 
heritances. 

Lit.  sect.  516.  If  the  lessee  for  life,  or  the  disseisor,  doth  make  an 
•19,  520.  absolute  lease  for  years,  and  he  in  the  reversion,  or  the 
disseisee,  doth  confirm  the  estate  of  the  lessee  for  years  ; 
this  makes  the  lease  good  for  all  the  time.  So  if  the  dis- 
seisor makes  a  lease  for  life,  and  the  disseisee  doth  con- 
firm the  estate  of  the  lessee  for  life;  this  makes  the  estate 
good  for  life.  And  if  he  in  the  reversion  confirm  the  estate 
of  the  termor  but  one  hour;  this  doth  make  it  good  for  all 
the  term  (/).  And  if  an  estate  for  life  or  in  fee  be  con- 
firmed but  for  one  hour;  it  is  a  good  confirmation  for  all 
the  estate.  And  if  the  disseisee  confirm  the  estate  of  the 
disseisor,  to  have  and  to  hold  for  one  hour,  year,  or  for 
life,  or  in  tail;" this  is  a  good  confirmation  for  ever,  and 
makes  his  estate  unavoidable  (g).  And  yet  if  the  dis- 
seisee confirm  the  land,  Ilabcndum  the  land  for  life,  or 
in  tail,  &c.  contra. 

I>ier,  5j.  339.  If  a  voidable  lease  be  made  for  forty  years,  and  the  les- 
sor confirm  the  term  for  twenty  years ;  this  is  a  good 
confirmation  of  the  whole  term  (/t).  But  if  he  confirm 
the  land  for  twenty  years,  it  may  be  good  for  that  time 
only,  and  no  longer;  wherein,  as  in  divers  other  cases 
before,  observe  that  the  very  words,  whereby  the  con- 
firmation is  made,  are  much  to  be  heeded ;  for  partis 
font  plea. 

In  flu- cases  ;il)o\<- put,  the  lessees  and  the  disseisors  are  respectively  supposed  to  be  joint 
truant-.  ,.iid  a-  «-;u-li  joint  truant  is  considered  to  lie  M  hcd  of  the  entirety  of  the  cstiite,  a  confirma- 
tion <>t  tin-  (state  of  one  is  a  confirmation  of  the  entire  estate,  and  consequently  a  confirmation  of  the 

-  of  l)ofh. 

(/)  See  supra,  pajjc  317,  note  (:). 
M.p.a,  pane  :J17,  note  <:). 
CM  Sci>  fciipra. 
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If  tenant  in  tail  or  for  life  of  land,  lettcth  it  for  years,  Lit.  sect.  606, 
and  after  confirm  the  land  to  the  lessee  for  years,  to  have  607.  610. 
and  to  hold  to  the  lessee  and  his  heirs  for  ever :  by  this 
*  P.  320.      the  lessee  hath  only  an  *  estate  for  term  of  the  life  of  the 
tenant  in  tail,  or  for  life  (i) ;  and  therein  his  lease  for  years 
is  extinct. 

If  tenant  for  life  doth  grant  a  rent  to  another  and  his  Co.  i.  itr. 
heirs  during  the  life  of  the  tenant  for  life,  and  the  lessor  Super  Lit. 
confirm  to  the  grantee  and  his  heirs;   this  shall  be  con-  301> 
strued  to  be  an  estate  for  life  only,  and  no  enlargement  of 
the  estate  (k).   .  But  if  tenant  for  life  grant  a  rent-charge 
in  fee,  and  the  lessor  confirm  it,  this  shall  be  construed  to 
be  a  confirmation  of  the  fee-simple. 

See  more  in  Exposition  of  Deeds,  cap.  5.  in  toto :  and 
more  also  in  the  chapter  of  Release,  whereunto  we  are  now 
come  in  the  next  place. 

(i)  The  confirmation  does  not,  in  such  a  case,  operate,  properly  speaking,  as  a  confirmation,  but  as 
a  conveyance;  and  where  made  by  tenant  in  tail  it  is  not  necessarily  confined  in  its  operation  to 
passing  an  estate  merely  for  the  life  of  the  intended  confirmee;  for  if  the  intended  deed  of  con- 
firmation was  accompanied  by  a  recovery  duly  suffered,  they  might  together  give  the  confirmee  an 
estate  in  fee- simple  :  So  he  might  take  a  fee-simple  in  case  the  intended  deed  of  confirmation  was 
accompanied  by  a  fine  duly  levied,  and  provided  the  tenant  in  tail  had  the  immediate  reversion  in  fee 
in  himself;  and  even  if  the  tenant  in  tail  had  not  the  immediate  reversion  in  fee,  the  intended  deed 
of  confirmation  and  fine  might  operate  to  give  the  confirmee  a  base  or  determinable  fee  ;  or  (accord- 
ing to  circumstances)  a  fee-simple  effected  by  means  of  a  discontinuance.  On  the  subject  of 
tiuuances,  see  supra,  page  33,  note  ( 

(Ar)  See  supra,  page  314,  note  (n). 
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CHAP.  xix. 


OF  A  RELEASE. 


Symb. 
ct.466. 


Terms  of  the       A    RELEASE  is  the  giving  or  discharging  of  the  right  1. 

1';iw-  -£*-  or   action  which  a  man  hath,  or  may  have   or  claim    (t 

against  another  man,  or  that  which  is  his.  Or  it  is  the  con- 
veyance of  a  man's  interest  or  right,  which  he  hath  imto  a 
tiling,  to  another  that  hath  the  possession  thereof  or  some 
estate  therein  (a).  And  this,  albeit  it  may  be  made  by 
other  words,  as  dcdi,  conccssi,  or  renunciavi,  or  sucli  like, 
yet  it  is  most  commonly  and  properly  made  by  these  words, 
remisi,  relaxavi,  £f  quietum  clamavi,  all  which  are  much  to 
one  purpose  (U).  He  that  makes  the  release  is  sometimes 
called  the  releasor,  and  he  to  whom  it  is  made,  the  re-  Releasor. 
leasee.  Kel« 

There  are  two  kinds  of  releases  like  unto  those  of  con-  QUO/M  ^x 
firmation,  viz.  a  release  express  or  in  deed;  and  that  is  a 
purposed  release,  when  the  act  done,  or  deed  made,  is 
intended  a  release.  And  this  is  always  done  by  writing. 
And  then  it  is  defined  by  some  to  be  an  instrument  where- 
by estates,  rights,  titles,  actions,  arid  other  things  be 

sometimes 


Co.  super  Lit. 
26-1,  L'65. 


(«)  It  is  contrary  to  the  nature  of  a  release  for  it  (the  release)  to  give  the  possession. — 4  Co.  'J5. 
Hull.  65.  When  ;i  man  had  both  the  right  and  the  possession,  a  feofthit'nt  (which  made  a 
notoriety  amongst  the  tenants,  being  made  corum  paribus},  was  the  usual  mode  of  conveyance  in  the 
simpler  periods  of  our  legal  jurisprudence.  When  a  man  was  out  of  possession,  he  might  convey  by 
only  ;  for  the  released  had  the  possession  (which  of  itself  made  the  notoriety),  and  the  release 
transferred  the  right ;  so  that  a  release  is  a  conveyance  of  right  to  a  p«f«w  i»  possession.  < 
Ten.  :>;>.  Witli  respect  to  the  common  mode  of  conveyance  by  lease  and  release,  the  lease  (or 
bargain  a:  year)  gives  the  bargainee  (the  releasee)  the  possession,  and  having  the  poss< 

he  is  capable  of  having  his  estate  increased  by  release  ;  such  release  operating  by  way  of  c-nlarj:e- 
ment.  It  has  !>ocn  said,  that  if  a  lease  and  release  are  contained  in  the  same  deed,  anil  written  on 
the  samo  parchment,  the  conveyance  will  nevertheless  be  good ;  and  it  lias  been  held,  that  if  the  two 
instruments  are  dated  on  the  same  day,  they  will  be  good  notwithstanding.  In  correct  practice, 
Jumi-.ver,  the  lease  and  release  are  contained  in  separate  deeds,  and  the  lease  for  a  year  is  dated 
before  the  release,  and  its  execution  is  made  to  precede  the  execution  of  release.  But  even  if  the 
lease  and  release  should  be  dated  on  the  same  day,  (or  perhaps,  even  if  the  date  of  the  release 
preceded  that  of  the  lease  for  a  year)  it  would  be  presumed  that  the  lease  for  a  year  was  lii --r 
executed  (l  Burr.  106) ;  unless  direct  proof  was  adduced  to  the  contrary.  Aud  even  indeed  if 
such  proof  were  adduced,  yet  if  the  release  contained  a  recital  of  the  lease  for  a  year,  in  the  usual 
\\ay,  perhaps  such  recital  would  estop  the  parties  from  shewing,  that  the  lease  for  a  year  wa> 

'itcd  after  the  release.     On  the  subject  of  the  recital  of  a  lease  for  a  year  operating  by  estoppel, 

iipra,  page  77,  note  (e).  Conveyances  by  lease  and  release  are  often  used  when  a  mere 
grant  by  a  single  deed  would  be  sufficient,  as  in  the  conveyance  of  remainders  or  reversions  ;  and 
the  r-  ason  aligned  for  conveying  such  interests  by  lease  and  release  and  not  by  grant,  is,  that  the 
validity  of  the  grant  would  depend  on  evidence  that  the  grantor  had  merely  a  reversion  >>r 

under,  aud  consequently  it  would  be  incumbent  on  tlu-  per>on  claiming  by  grant,  to  shew  that 
i  heir  was  a  previous  existing  particular  estate, — though,  query — would  it  not  be  presumed,  a? 
after  the    lapse  of  twenty  years,  that  there  jc.-.s-  a  particular  estate?  and  as  to  the  grantor  and  his 
heirs,  would  not  they  be  estopped,  even  from  the  first,  from  shewing  that  there 
•  •state  ?    Rent-changes,  tithes,  .S.c.  though  they  may  pass  merely  by  grant  (supra,  page  H7)j  (noi 
usual  \\  hen  they  are  conveyed  separately  fro'in  other  property  to  use  any  other  mode  of  assurance) 
yet  tluy  may  be  effectually  conveyed  by  lca.-e  a:;:l  n  : 

,     (/O   Aneit  nt   i  ;-c   usually  dfstinguishable  from  fcoflmonts   by  the  words  /; 

uhieh  words  others  \. 

'tfinnai-i,  Me.   ami  upon  rharti  r 
act  done  that  was  lik  i>iu.     Sec  iiirthvr  in  31ml.  Form.  Anul.  tit.  Dissert,  p. 
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sometimes  extinguished,  sometimes  transferred,  sometimes 
abridged,  and  sometimes  enlarged,  which  is  after  this 
manner.  Noverint,  fyc.  me  A.  de  B.  remisisse,  relaxasse,  Sf 
omninode  me  [velpro  me]  Sf  hercd.  meis  quictum  clamasseC. 
de  D.  totumjus,  titulum  fy  clameum  quce  habui,  habco,  vel 
quovismodo  infuturo  habere  potero,  de  Sf  in  uno  mesuagio 
ci(mpertin.  inF.fyc.  And  a  release  implied  or  in  law; 
and  that  is  when  the  law  by  intendment  and  construction 
and  by  way  of  consequent  doth  make  a  release  of  an  act 
done  to  another  purpose.  And  this  is  sometimes  by  writ- 
ing, and  sometimes  without  writing  (c).  These  releases 
also  are  sometimes  of  a  bare  and  naked  right,  and  some- 
times of  a  right  accompanied  with  some  estate  or  interest ; 
and  sometimes  they  are  of  actions  real  or  in  lands  or  tene- 
ments, and  sometimes  of  actions  personal  of  or  in  goods 
or  chattels,  and  sometimes  of  actions  mixt  partly  in  the 
realty  and  partly  in  the  personalty. 
*  P.  321.  *  A  release  is  much  of  the  nature  of  a  confirmation;  for  Co.  super  Lit. 

aid I   o  e"atio'e  ™    m°St  thingS   tllC7  agr66   and  Produce    the  like    G^GC^'  193>  273>   277« 
ofitin^   nerai1  This  therefore  is  said  sometimes  to  enure  by  way  of  mitter  f°;  1'  *47' 

jjV-    lUltlJ.        7  ,        .  •  i  /•  •        •  f»  •  1  •  -Ljlli      SCCt.      Ol/O» 

le  estate,  i.  e.  by  way  of  giving  or  transferring  or  enlarging  459<  465>  46^ 
of  an  estate  or  interest;  and  so  doth  give  some  new  inte-  446. 
rest  or  estate  to  him  to  whom  it  is  made.  And  sometimes 
it  is  said  to  enure  by  way  of  mitter  le  droit  only,  i.  e.  by 
way  of  giving,  transferring,  and  discharging  of  a  right, 
title,  or  entry  unto  him  to  whom  it  is  made.  And  so  it 
doth  sometimes  perfect  an  estate  that  was  imperfect  and 
defeasible  before,  and  enure  by  way  of  entry  and  feoff- 
ment.  And  sometimes  also  it  doth  enure  to  make  a  con- 
ditional estate  absolute.  And  sometimes  also  it  doth 
work  and  enure  by  way  of  extinguishment  or  discharge : 
and  then  also  sometimes  it  doth  enure  by  way  of  discharge 
or  extinguishment  as  against  all  persons,  and  also  as  that 
whereof  all  persons  may  take  advantage.  And  sometimes 
it  doth  enure  only  as  a  discharge  against  some  persons 
only,  and  as  to  or  against  other  persons  by  way  of  mitter  le 
droit.  And  some  of  these  in  deed  enure  by  way  of  extin- 
guishment; for  that  he  to  whom  the  release  is  made  can- 
not have  the  thing  released.  And  some  of  them  have 
some  quality  of  such  releases,  and  are  said  to  enure  by  way 
of  extinguishment,  but  in  truth  do  not;  for  that  he  to 
whom  the  release  is  made,  may  receive  and  take  the  thing 
released.  And  in  some  cases  also  a  release,  like  a  con- 
firmation, doth  enure  by  way  of  abridgment.  But  a  man 
cannot  bar  himself  hereby  of  a  right  that  shall  come  to 
him  hereafter.  And  therefore  it  is  held  that  these  words 
used  in  releases  [quce  quovismodo  in  futuro  habere  potero] 
are  to  no  purpose. 

4.  What  things       Lands,   tenements,  and  hereditaments  themselves,  may  Co.  10.  48. 
cd^or6  not;6-38"  ^  S*ven  an^  transferred  by  way  of  release ;  and  all  rights  Super  Lit.  268, 
and  how.  and  titles  to  lands  may  be  givec,   barred,  and  discharged  ^9*  266> 

by  release ;  and  so  also  may  rights  and  titles  to  goods  and 

chattels. 

*    i.    A   W1>iting,  or  rather  a  deed,  is  necessary,  it  is  presumed,  in  all  cases  of  releases  of  interests 

ids  or  other  real  estate,  except  in  the  case  of  a  release  of  right  in  or  to  a  mere  chattel  interest, 

29  Car  <>  ^^  *  mC1  °  writing>  il  is  C01iceivet|j  would  be  sufficient.    See  the  Statute  of  Frauds, 


('«>.  10.  47.  51 
*'  5     °    ?1 


Co.  i.  ill. 
in. 

174.  1    ll0 
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chattels.  Also  all  actions,  real,  personal,  and  mixt,  may 
be  given,  discharged,  or  extinct  by  release;  for  howsoever* 
rights  and  titles  of  entry  cannot  be  granted  by  act  of  the 
party  ;  nor  may  any  action  be  granted  from  one  man  to  an- 
other by  act  of  the  law  or  the  party  (d)  ;  yet  all  these  may 
be  released  to  the  terre-tenant.  And  a  right  to  a  free- 
hold or  inheritance,  seigniory,  or  rent,  in  presenti  or  fu- 
tiiro,  may  be  released  five  manner  of  ways,  and  the  first 
three  ways  without  any  privity  at  all.  1.  To  the  tenant  of 
the  freehold  in  deed  or  in  law.  2.  To  him  in  the  remain- 
der. 3.  To  him  in  reversion.  The  other  two  ways  in  re- 
spect of  privity  without  any  estate  or  right,  as  by  de- 
mandant to  vouchee,  donor  *  to  donee,  after  the  donee  hath  *  P«  322. 
discontinued. 

Hro.  Release         Also  conditions  annexed  to  estates,  powers  of  revocation. 

in  toto.  Of  uses  (e)}  warranties,  covenants,  tenures,  services,  rents, 

commons,  and  other  profits  to  be  taken  out  of  lands,  may 

be  discharged,  extinguished,  and  determined  by  release  to 

the  tenant  of  the  land,  &c. 

Also  possibilities  of  land,  &c.  if  they  be  near  and  corn- 
~  m°n  Poss*bilities,  albeit  they  be  not  grantable  over  to  an- 
446*  °^ier  Person  (/)>  yet  may  they  be  released  to  him  that  hath 
the  present  estate  of  the  land  (#).  And  therefore  if  a  man 
possessed  of  a  term  devise  it  to  A.  for  life,  the  remainder 
to  B.  and  his  heirs  males  during  the  term  ;  in  this  case, 
albeit  B.  may  not  grant  his  interest  over,  yet  he  may  re- 
lease it  to  A.  And  if  A.  devise  to  B.  twenty  pounds  when 
he  comes  to  the  age  of  twenty-four  years,  and  die,  in  this 
case  B.  after  he  is  of  the  age  of  twenty-one  years,  may 
release  this  legacy. 

So  a  covenant  to  do  a  future  act  may  be  released  before 
it  be  broken.  And  it  seems  also  the  conusee  of  a  statute 
or  recognizance  may  release  it  to  a  feoffee  of  part  of  the 
land,  and  so  bar  himself  of  execution  of  that  land.  And 
if  I  grant  to  /.  £  that  if  he  do  such  a  thing  he  shall  have  an 
annuity  of  twenty  pounds  for  his  life;  in  this  case,  it  seems 
J.  *S'.  may  release  this  before  the  condition  be  performed. 

And  if  I  make  a  feoflment  to  /.  S.  to  divers  uses,  with 
power  to  revoke  it,  I  may  release  this  power  to  one  that 
hath  an  estate  of  freehold  in  possession,  reversion  or  re- 
mainder, in  the  land  (A).  And  yet  if  I  make  a  feofTment  to 
/.  S.  with  proviso,  that  if  B.  revoke,  the  uses  shall  cease  ; 
in  this  case,  B.  cannot  release  this  power.  And  a  remote 

possibility, 

(rf)  Choses  or  rights  in  action  are  frequently  transferred  by  a  kind  of  indirect  means  ;  rir.  that 
of  the  grantor  or  assignor  giving  the  assignee  power  to  sue  in  bis  (tbe  assignor's)  name. 

(e)  That  is,  in  case  the  power  was  not  intended  for  the  benefit  of  third  persons  ;  for  if  it  was,  it 
could  nol,  it  is  presumed,  be  released.  A  power  of  revocation,  not  coupled  with  an  interest  but 
intended  for  the  benefit  of  third  persons,  may  be  considered,  it  is  conceived,  as  having  a  resemblance 
MI  this  respect  to  a  power  simply  collateral,  which  cannot  be  released. 

(  J  )  Query  of  this,  with  respect  to  such  interests  as  contingent  remainders,  executory  derises, 
&c.  and  sw  Treat,  on  Marr.  Sett,  page  51. 

(#•)  Such  interests  as  contingent  remainders,  executory  devises,  &c.  may  clearly  be  released  :  but 
pure  technical  pouibilitiea,  such  as  the  hope  which  an  heir  has  of  succeeding  to  his  ancestor,  cannot 
be  the  subject  of  release.  Such  an  interest,  however,  may  be  found  by  estoppel.  See  sapra,  page 
313,  note  (/)  ;  and  see  Treat,  on  Marr.  Sett,  page  58. 

(fc)  Here  the  power  of  revocation  is  a  power  coupled  with  an  interest,  (for  by  the  exercise  of  the 
power  tfaeMonee  would  have  his  estate  again),  and  not  a  mere  power  of  revocation  reserved  for 
ttte  benefit  of  third  persons,  as  in  note  (c),  supra. 
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possibility,  that  is  altogether  inccrtain,  cannot  be  released. 
And  therefore  if  the  son  of  the  disseisee  release  to  the 
disseisor  in  the  life-time  of  his  father;  this  release  is 
void.  And  so  if  the  conusee  of  a  statute  release  his 
right  to  the  land  of  the  conusor  before  execution ;  this  re- 
lease is  void  (£).  And  so  if  a  plaintiff  release  to  a  bail  in 
the  King's  Bench  before  judgment  given,  this  release  is 
void  (£). 

So  if  one  promise  to  pay  me  ten  pounds  upon  the  sur-  Adjudged, 
render  of  my  land  to  him,  and  that  if  he  shall  sell  it  for  Tr.  14  Jac. 
above  fifty  pounds,  that  then  he  shall  pay  me  ten  pounds      '     ' 
more,  and  I  release  this  to  him  before  he  do  sell  it,  and 
before  I  do  surrender;  in  this  case,  this  doth  not  release 
the  second  promise,  because  it  is  not  releasable  (/). 

Also  debts,  legacies,  and  other  duties  may  be  released  See  »«fra. 
and  discharged  thereby  before  or  after  they  become  due. 
And  therefore  a  rent  or  annuity  may  be  released  before 
tlie  day  of  payment  (m),  and  so  also  may  a  debt  due  by 
obligation,  judgments,  executions,  recognizances,  and  tli« 
like,  by  apt  words  be  discharged  by  release. 

*  If  the  charge  or  duty  grow  by  record  the  discharge 
and  release  thereof  must  be  by  record  also  (n}.  And  if  it 
grow  by  writing,  the  discharge  and  release  must  by  writing 
also.  Ni/iil  est  magis  rationi  conscntancum  fjuam  codcm 
modo  quodque  dissolverc  quo  conflatum  est.  And  therefore 
a  duty  growing  by  a  verbal  agreement  may  in  some  cases 
be  released  by  word  without  writing.  But  regularly  lands 
and  tenements  cannot  be  given,  nor  rights  and  titles  to 
lands,  and  actions  be  discharged  by  release  without  a  deed 
in  writing. 

A  release   that   doth  enure  by  way  of  milter   Ic   estate,  Co.  super  Lit. 
mitterle  droit,  or  extinguishment,  may  be  made  upon  con-  ^;k   sect 
dition,  or  with   a  defeasance,  so  as   the  condition  or  de-  718> 
fcasance  be  contained  in  the  release,  or  delivered  at  the  Lit.  467. 
same  time  with  it:  for  no  defeasance  made  after  can  avoid  Co.  i.  ill. 
the  force  of  a  release  made  before.     And  yet  a  release  2        7*  21* 
may  be  delivered  as  an  escrow,  and  so  the  force  of  it  may 
be  suspended  for  a  time  (o).     But  a  release  of  a  condition 

may 


(i)  From  what  is  stated  just  above  (in  the  preceding  page)  it  would  appear,  that  if  the  conuscc  of  a 
statute  release  it  to  tlic  feoffee  of  the  land?,  that  the  release  will  bar  the  conusee  of  execution  against 
the  lands  ; — why,  therefore,  should  not  his  releasing  to  the  conusor  equally  bar  him  of  execution  ? 
As  to  the  validity  of  a  release  of  a  statute,  judgment,  &c.  by  act  in  paist  see  infra,  in  this  page^ 
note  (n\ 

(k*)  Query,  would  not  rather  the  release  of  the  bail  be  the  release  of  the  principal,  the  same  as  in 
other  cases  where  a  surety  is  released. 

(I)  Before  the  surrender,  the  ten  pounds  appears  to  be  what  is  denominated  a  possibilify  coupled 
with  an  interest,  and  therefore  capable,  it  is  conceived,  of  being  released. 

(m)  On  the  subject  of  releases  of  rent-charges,  see  infra,  in  this  chapter. 

(n}  Judgments  are  matters  of  record,  yet  the  received  opinion  is,  that  they  may  be  released  by 
deed  in  pai*.  It  would,  however,  not  only  be  more  agreeable  to  the  rule  noticed  just  below  in  the 
text,  to  hold  that  they  can  only  be  released  or  put  an  end  to  by  matter  of  record,  but  such  a  doctrine- 
\vould  conduce  to  the  security  of  the  purchasers  of  lands  who  might  take  assignments  of  judgments 
as  a  protection ;  yet  if  the  doctrine  under  consideration  is  a  sound  one,  the  assignment  may  be 
perfectly  nugatory  by  reason  of  a  prior  release  of  the  judgment,  of  which  the  assignee  may  be 
entirely  ignorant.  But  even  if  a  judgment  can  only  be  released  by  act  in  pals,  still  no  great  reliance 
should  be  placed  upon  the  assignment  of  a  judgment  as  a  protection,  for  even  after  the  assignment 
is  made,  the  conusee  might  release  the  judgment  by  acknowledging  satisfaction  on  the  record. 

(«}  "With  respect  to  delivering  a  deed  as  an  escrow,  sec  supra,  page -58. 
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OF  A  RELEASE. 

may  not  he  made  upon  a  condition  (/>).  Nor  may  a  release 
of  a  chattel  be  upon  a  condition  subsequent,  but  it  may 
be  upon  a  condition  precedent.  And  therefore  if  a  man 
release  a  debt  to  another,  upon  condition  that  the  releasor 
may  have  such  a  debt  owing  from  a  third  person  to  the 
releasee  ;  this  is  a  good  condition. 

A  release  of  all  actions  may  be  made  until  a  time  past, 
as  until  the  first  of  May  last,  or  until  the  day  of  the  date 
of  the  release:  and  this  will  discharge  all  actions  till  then, 
and  none  after.  But  a  release  cannot  be  made  of  a  right 
or  action  for  a  part  of  an  estate  or  for  a  time  only,  as  for 
one  year,  or  until  Michaelmas  next,  or  the  like :  for  a  re- 
lease of  such  a  thing  for  one  day,  or  for  one  hour,  is  a 
release  of  it  for  ever.  And  yet  a  man  may  release  his 
right  in  a  part  of  the  land.  And  therefore  if  a  man  he 
disseised  of  two  acres,  he  may  release  his  right  in  one  of 
them,  and  enter  into  the  other  acre.  Also  a  release,  in 
the  nature  of  an  acquittance,  may  he  of  part  of  a  debt. 
And  therefore  if  one  be  bound  in  an  obligation  of  four 
hundred  pounds,  to  pay  two  hundred  pounds  at  Michael- 
mas, and  at  Christmas  after  the  obligee  by  his  deed  re- 
leased three  hundred  and  ninety  pounds  parcel  of  the  said 
four  hundred  pounds;  this  is  a  good  release  for  so  much, 
and  no  more. 

Fn  every  good  release  in  deed,  howsoever  it  enure,  these 
things  are  requisite.  1.  That  there  be  a  good  releasor,  and 
a  good  releasee,  and  a  thing  to  be  released.  2.  That  the 
deed  be  well  sealed,  delivered,  &c.  And  if  it  tend  and 
enure  by  way  of  enlargement  of  estate,  then  these  things 
are  further  required  to  make  the  release  good.  1.  He 
that  doth  make  the  release,  must  have  such  an  estate  in 
himself,  as  out  of  which  such  an  estate  may  be  derived 
and  granted  to  the  releasee,  as  is  intended  by  the  release: 
*as  if  he  have  the  reversion  in  fee  of  lands,  he  may  re- 
lease to  a  tenant  for  years,  and  thereby  increase  his  estate 
to  mi  estate  for  life  or  in  tail,  or  he  may  pass  his  whole 
t«'e-sin)|)lc.  hv  the  release.  But  it  there  be  lessee  for 
years  rendering  rent,  and  the  reversion  is  granted  for  life, 
the  remainder  over  in  fee,  and  the  grantee  of  the  rever- 
sion release  all  his  right  to  him  in  remainder,  and  then  he 
in  the  remainder  grant  the  reversion,  and  the  tenant  for 
life  release  to  the  grantee  also;  in  this  case  it  seems  both 
these  releases  are  void,  and  cannot  enure  as  releases,  how- 
beit  it  may  be  if  they  have  words  of  surrender  in  them, 
they  may  enure  as  surrenders  (q).  So  if  there  be  lessee 
for  years,  the  remainder  in  tail,  the  remainder  in  fee;  and 
the  lessee  for  years,  being  a  woman,  doth  marry  with  him 
in  the  remainder  in  fee,  and  he  in  remainder  in  tail  release 
to  him  in  remainder  in  fee  ;  this  is  a  void  release.  So  if 

tenant 
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Surrender. 


(p)  There  would  seem  to  be  no  well-founded  objection  to  the  release  of  a  condition  upon  condi- 
tion precedent;  the  soundness,  therefore,  of  the  doctrine  advanced  in  the   text,  may  perlu; 
questioned. 

(9)  Or  if  the  intended  releases  or  either  of  them  contained  any  words  which  would  pats  the  estatf 
of  the   tenant  for  life,  the  instrument  would  operate  as  a  surrender. — Probably  the  word 
would  be  Leld  to  operate  as  a  surrender. 
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tenant  for  life  release  to  him  in  remainder  in  fee  or  in 
tail;  it  seems  this  is  void,  and  cannot  enure  as  a  release  (r). 
So  if  there  be  tenant  for  life,  the  remainder  in  tail,  the  Lit.  sect.  598. 
remainder  in  fee,  and  he  in  remainder  in  fee  release  to  the  Plow.  556. 
tenant  for  life  ;  this  will  not  increase  his  estate  (*).    And  if  ^  super  Lit. 
the  tenant  in   tail  in  this  case  release  to  the  tenant  for  life, 
his  estate  shall  be  no  longer  increased  hereby  than  for  the 
life  of  the  tenant  in  tail  (£).     2.  He  to  whom  the  release  is  Co.  super  Lit. 
inade  must  liave   some   estate  in  possession  in  deed   or  in  270.  273.  265. 
^aw»  or  *n  reversion  in  deed,  in  his  own  or  another's  right, 
of  the    lands  whereof    the  release   is    made,    to   be  as    a 
foundation    for   the   release  to  stand  upon  :  for  a  release, 
which  must  enure  to  enlarge  an  estate,  cannot  work  with- 
out a  possession  joined  with  an  estate.     And  therefore  the 
releasee  must   be  lessee   for  life,  years,  or  tenant  by  sta- 
tute-merchant, staple,  or  elegit,  or  as  guardian  in  chivalry, 
that  doth  hold  the  land  over  for  the  value;   or  at  least  he 
must  be  tenant  at  will  (w).     And  therefore  if  a  man  let  his  Lit.  sect.  459. 
land  to  another  for  term  of  years,  to  begin  presently,  and  Plow.  423. 
after  the  lessor  or  his  heir  doth  release  to  the  lessee  (after 
his  entry  and   being  in   possession)  (x)   all  his  right  in  the 
land;  this  is   good  to  enlarge  the   estate  according  to  the 
time  set  down  in  the  release:  but  i!  the  release  be  before 
the   term  begin;  or  after  the   term  begin,  and   before  the 
lessee  have  entered  ;  (howsoever  if  anv  rent  be  reserved  on 
the  lease  it  may  enure  and  be  good  to  extinguish  that  rent) 
yet  it  is  not  good  to  enlarge  the  estate.    And  yet  if  a  tenant 
for  twenty  years  in  possession,  make  a  lease  to  B.  for  ten 
years,  and  B.  enter,  and  he  in  the  reversion,  release  to  the 
first  lessee  for  years  ;  this  is  a  good  release  to  enlarge  the 
estate.     So  if  a  man  make  a  lease  for  years,  the  remainder 
for  life  or  years,  and   the  first  lessee  doth  enter  ;  in   this 

case, 
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(r)  See  the  preceding  note. 

(s)  Though  it  will  not  enlarge  his  estate,  by  reason  of  the  interposed  estate  tail,  yet  the  intended 
release,  it  is  presumed,  would  operate  as  the  grant  of  the  reversion  in  fee ;  and  if  the  estate  tail 
should  determine  in  the  life-time  of  the  tenant  for  life,  the  life  estate  would  then  be  merged  in  the 
fee. 

(£)  This  was  formerly  the  doctrine,  when  tenant  in  tail  conveyed  by  what  was  termed  an  innocent 
conveyance  (without  warranty),  as  gnint,  bargain  and  sale,  or  lease  and  release;  but  now  it  seems 
to  be  held,  that  the  alienee  of  the  tenant  in  tail  has  an  estate  of  inheritance  which  will  continue  so 
long  as  the  estate  tail  continues  unless  avoided  by  the  issue  in  tail.  See  3  Thorn.  Co.  Litt.  93. 

(u)  Though  an  estate  at  will  may  be  enlarged  by  release,  yet  an  estate  at  sufferance,  it  is  said, 
cannot ;  nor  can  the  estate  of  a  mere  trespasser. 

(x)  Where  the  estate  of  the  lessee  is  created  by  virtue  of  the  statute  of  Uses  (as  in  the  common 
case  of  a  bargain  and  sale,  or  lease  fora  year, 'which  forms  part  of  the  conveyance  by  lease  and 
release),  there  the  lessee  is  in  possession  by  force  of  the  statate,  and  can  accept"  a  release  by  way  of 
enlargement  without  taking  possession  by  means  of  an  entry  upon  the  lands.  The  Statute  of  Uses 
speaks  of  any  person  or  persons  (in  their  natural  capacity)  being  seised  to  the  nse  of  any  other  per- 
son or  persons,  or  of  any  body  politic :  but  the  statute  saying  nothing  about  a  hody  politic  being 
seised  to  a  use,  it  is  held  that  a  body  politic  (or  corporation)  is  incapable  of  being  so  seised.  The 
consequence  is,  that  a  corporation  cannot  convey  by  lease  and  release  ;  that  is,  where  the  lease  is 
intended  (as  in  the  common  case  of  a  conveyance  by  lease  and  release)  to  operate  as  a  bargain  and 
sale  under  the  Statute  of  Uses.  Bat  though  a  corporation  cannot  convey  by  the  common  mode  of 
conveyance  by  lease  and  release,  yet  it  may  convey  by  lease  and  release,  where  the  lease  is  a  common 
law  lease  and  the  lessee  makes  an  actual*  entry  upon  the  lands  previous  to  the  acceptance  of  the 
release. 
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case,  a  release  to  him  in  remainder  is  good  to  enlarge  the 
estate.  So  if  I  grant  the  reversion  on  my  tenant  for  life's 
estate  to  another  for  life,  and  after  release  to  him  and  his 
heirs ;  this  is  a  good  release  to  enlarge  the  estate. 

*So  if  a  man  make  a  lease  for  life,  or  years,  to  a  feme 
sole,  and  she  take  a  husband,  and  he  in  the  reversion  re- 
lease to  the  husband  and  his  heirs ;  this  is  a  good  release 
to  enlarge  the  estate  according  to  the  words  of  the  release* 
But  if  the  case  be  so  that  a  man  had  an  estate  in  posses- 
sion of  land,  and  he  be  now  out  of  the  possession  of  it, 
and  have  but  a  right  only  to  it;  or  if  he  have  a  possession 
only  and  no  estate  (y) ;  or  if  he  have  neither  estate  nor 
possession;  in  these  cases,  a  release  made  to  such  a  one 
will  not  avail  to  enlarge  his  estate  (z). 

And  therefore  if  a  man  make  a  lease  for  life,  the  remain- 
der for  life,  and  the  first  lessee  dieth,  and  the  lessor  re- 
lease to  him  in  remainder  for  life,  before  his  entry;  this 
is  a  good  release  to  enlarge  his  estate,  for  he  hath  an  estate 
of  freehold  in  law,  capable  of  enlargement  by  release  be- 
fore entry.  But  if  there  be  lessee  for  life,  the  remainder 
for  life,  the  remainder  in  tail,  the  remainder  in  fee,  and 
the  lessee  for  life  is  disseised,  and  during  the  possession 
of  the  disseisor,  he  that  hath  right  doth  release  to  one  of 
them  in  the  remainder;  this  is  void  (a).  So  if  lands  be 
given  in  tail  or  leased  for  life,  and  the  donee  or  lessee  is 
disseised,  and,  during  the  possession  of  the  disseisor,  the 
donor  or  lessor  doth  release  all  his  right  to  the  donee  or 
lessee;  this  is  void,  and  will  not  enlarge  his  estate:  bow- 
beit  if  there  be  any  rent  reserved  on  the  estate,  it  will 
extinguish  the  rent.  So  if  the  tenant  by  the  curtesy  grant 
over  his  estate,  and  after  he  in  reversion  doth  release  to 
the  tenant  by  the  curtesy ;  in  this  case,  his  release  is  void, 
and  will  not  enlarge  his  estate.  So  if  an  infant  make  a 
lease  for  life,  and  the  lessee  gpauteth  the  estate  over  with 
warranty,  and  the  infant  at  fall  age  doth  bring  a  Dumfuit 
infra  cetatcm,  and  the  tenant  doth  vouch  the  grantor,  who 
doth  enter  into  the  warranty,  and  the  demandant,  being 
the  infant,  doth  release  to  him  and  his  heirs ;  this  will  not 
enlarge  his  estate ;  for  in  truth  he  had  no  estate  before, 
and  that  which  is  not  cannot  be  enlarged :  and  if  lessee 
for  life,  or  years,  release  to  him  in  remainder  or  rever- 
sion ;  this  cannot  be  good  as  a  release :  howbeit  if  there 
be  apt  words,  it  may  amount  to  a  surrender  (6).  And  if  a 
man  have  only  an  occupation  of  land  as  tenant  at  suffer- 
ance, as  when  a  lessee  for  years  doth  hold  over  his  term, 

or 


324* 
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(t/)  As  in  the  case  it  is  presumed  of  a  trespasser  or  tenant  at  sufferance. 

(:)  Hut  if  the  intended  release  could  operate  as  a  bargain  and  sale,  if  inrolled,  covenant  to 
stand,  &c.  it  would  be  held  to  do  so. 

(°)  Tl'  iM)n  that  the  disseisin  divests  the  remainders,  and  consequently  leaves  the  remain- 

The  releasor  therefore  cannot  release  his  right  in  the  estate  (for  the  case  put,  it 
is  presumed,  is  ,\  case  of  release  by  -way  of  mitter  le  droit  and  not  by  way  of  enlargement),  bt-rause 
in  fact  t  is  not  tlio  estate  of  the  intended  releaser,  he  having  been  previously  disseised  of  it,  and 
not  baying  re- vested  it :  the  case  therefore  is  in  fact  the  case  of  a  release  of  right  to  a  mere  stranger, 
and  consequently  inoperative. 

(b)  Any  words  which  would  operate  as  a  transfer  of  the  interest  of  the  intended  releasor  would 

•  arly  amount  to  a  surrender  ;  and  there  can  be  no  doubt  but  words  of  release— as  remise,  release, 
quit  claim,  \c.  would  be  held  to  operate  as  a  surrcmlor. 
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dr  the  lite;  no  release  to  him  can  work  any  enlargement 

of  estate :  for  albeit  he  have  a  possession,  yet  hath  he  no  , 

estate  ;  and  besides  in  this  case  there  is  no  privity,  which 

3.  In  respect    is  the  third  thing  required  in  these  releases.     For  as  in  Co.  super  Lit. 

of  privity.         ail  these  releases  that  enure  by  way  of  increase  or  passing  296. 

an  estate,  there  must  be  some  estate  in  the  relcasor  and  Lit-  scct'  4GI* 
the  releasee,  so   there  must  be  some  privity  in  estate  be- 
tween them  at  the  time  of  the  release  made ;  for  an  estate 
without  privity  is  not  sufficient.     And  therefore  it  must 
*  P.  326.      he,  between  donor  and  donee,  lessor  and  lessee,  *  and  the 
like;  as  in  the  cases  before,  between  him  in  reversion  and 
the  lessee  for  life  or  years  (c),  tenant  by  statute  merchant 
%        or  staple,  or  by  elegit,  or  guardian  in  chivalry,  that  keepeth 

the   land  for  the  value.     And   if  tenant  for  life   lease  for  plow.  511. 
years,  and  he  in  the  reversion,  and  the  tenant  for  life  do 
join  together  and  release  to  the  lessee  for  years ;  this  is  a 
good  release  to  enlarge  the  estate.     So  if  he  in  reversion  CD.  super  Lit. 
release  to  the  husband  that  hath  an  estate  in  the  right  of  his  273. 
wife  only  for  life  or  years;  this  is  a  good  release  (d).     So  Dier,  4. 
if  lessee  for  years  make   a  lease  of  the  land  but  for  part  of  Co.  3.  22. 
the  term;  the  privity   continueth   still,    and   therefore  a 
release  to  him   is  good  to  enlarge   the  estate.     But  if  he 
assign  over  all  the  term,  then  the  privity  is  gone,  and  there- 
fore a  release  made  to  him  afterwards  is  void :  and  then 
a  release,  made  to  the  assignee  of  the  term,  is  good  to  en- 
large the  estate.  And  if  a  disseisor  make  a  lease  for  life  or  Plow.  540. 
years,  and  after  he  and  the  disseisee  join  together  to  make  14  H.  7.  4. 
a  release  to  the  lessee  for  life  or  years ;  this  is  a  good  release  Lit-  sect>  518* 
to  enlarge  the  estate.     But  if  the  disseisor  in   this  case 
make  a  lease  for  life  or  years,  and  the  disseisee,  or  he  that 
hath  right,  release  to  the  tenant  for  life  or  years ;  in  this 
case,  the  release  is  void  for  want  of  privity  (e).     And  if  Co.  super  Lit. 
there  be  lessee  for  years,  the  remainder  for  life,  and  he  in  273. 
reversion  release  to  the  lessee  for  years,  or  to  him  in  re- 
mainder for  life,  and  his  heirs,  all  his  right;  this  is  a  good 
release   to   work  an  enlargement   of  estate.      So   if  one 
make  a  lease  for  life,  and  grant  the  reversion  for  life,  and 
then  the  lessor  doth  release  to  the  grantee  of  the  reversion 
and  his  heirs ;  this  is  a  good  release  to  enlarge  the  estate 
of  the  grantee,  and  here  is  privity  enough.     If  A.  be  te-  Bro.  Release 
nant  for  life,  the  remainder  to  B.  in  tail,  the  remainder  71. 
to  C.  for  life,  the  remainder  to  A.  in  fee,  and  A.  die,  and 
Ms  heir  doth  release  all  his  right  to  B.  being  in  possession ; 
this  is  a  good  release,  and  gives  the  fee-simple  (/). 

But 

(c)  Or  at  will,  see  supra,  page  224,  note  (w).  A  copyholder,  who  is  said  to  hold  at  the  will  of  the 
lord,  may  accept  a  release  from  the  lord  by  way  of  enlargement,  and  such  release  will  destroy  the 
copyhold  tenure,  and  convert  the  copyholder's  estate  into  a  freehold — an  enfranchisement  may 
therefore  be  effected  in  this  way. 

(rf)  And  the,  wife's  term  of  years,  (it  would  be  otherwise  with  respect  to  her  life  estate)  would  be 
merged.  As  to  terms  of  years  held  in  autre  droit,  in  what  cases  they  merge  when  they  meet  with  a 
larger  estate,  and  in  what  cases  they  do  not,  see  supra,  page  303,  note  (a). 

(e)  As  a  release  it  would  be  void  ;  but  might  not  the  instrument  operate  as  an  estoppel,  and 
preclude  the  reteasor  from  claiming  the  estate  of  the  tenant  for  life  or  years  ? 

(/)  Had  the  release  been  by  A.  himself,  (and  not  by  his  heir  after  his  (A.'*)  death)  the  effect  would 
have  been  just  the  same  as  to  the  reversion  in  fee  ;  and  as  to  A.'s  life  estate  (supposing  it  was  not 
excepted  in  the  release)  the  release,  it  is  presumed,  would  have  operated  as  a  surrender  of  it. 
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10  H.  4.  3. 


4  Co.  super 

Lit.  ^73.  301, 


But  if  A.  make  a  lease  to  B.  for  life,  and  the  lessee 
maketh  a  lease  for  years,  and  after  A.  in  the  life-time  of 
the  tenant  for  life  maketh  a  release  to  the  lessee  for  years  ; 
this  release  is  void,  and  will  not  enlarge  his  estate,  for 
want  of  privity  (g).  So  if  a  man  make  a  lease  for  twenty 
years,  and  the  lessee  make  a  lease  for  ten  years,  and  the 
first  lessor  doth  release  to  the  second  lessee  and  his  heirs; 
this  release  is  void  (h).  So  also  if  the  donee  in  tail  make  a 
lease  for  his  own  life,  and  the  donor  release  to  the  lessee 
ami  his  heirs  ;  this  release  is  void(z).  So  also  if  the  donee  in 
tail  make  a  lease  for  his  own  life,  and  after  the  donor  release 
to  the  donee  and  his  heirs  ;  it  seems  this  is  not  a  good  re- 
lease^). Also  one  joint-tenant  or  coparcener  may  release  to 
another,  and  thereby  transfer  all  his  estate  and  give  the 
whole  interest  unto  his  companion;  and  this  is  a  good 
release  to  pass  all  his  or  her  part  of  the  land.  And  if 
there  be  three  joint-tenants  *  in  fee,  and  they  make  a  *  P.  327. 
lease  for  life,  and  after  two  of  them  release  all  their  right 
in  the  land  to  the  third,  this  is  a  good  release  (/).  So  if 
one  make  a  lease  for  life  to  another,  and  after  he  grant 
the  reversion  to  seven,  and  the  tenant  for  life  doth  attorn, 
and  after  four  of  the  seven  release  all  their  right  to  the 
other  three,  and  after  one  of  the  three  release  to  the  other 
two;  these  are  good  releases.  So  if  a  lease  for  years  he 
made  to  two,  to  begin  at  a  day  to  come,  a  release  by  one 
of  them  to  the  other  is  good  to  give  all  the  term  and  all 
the  land  to  the  releasee  (in).  But  it  seems  one  tenant  in 
common  cannot  release  to  another  tenant  in  common  (w). 

The  fourth  thing  that  is  required  in  such  a  release  is,  4.  In  respect 
sufficient  words  in  law  not  only  to  make  a  release,  (which  of  the  words 
11  releases)  but  also  to  raise  and  create  a  wh^eby  it  is 


is  required  in  all  releases) 


new 


made. 


O)  But  the  instrument  would  no  doubt  operate  as  a  grant  of  the  reversion  expectant  on  the  life 

(A)  But  would  operate  as  a  grant  of  the  reversionary  term. 

(t)  Hut  though  the  instrument  would  not  operate  as  a  release  for  want  of  privity,  yet  it  would 
no  doubt,  operate  as  a  tyrant  of  the  reversion  in  fee. 

(k)  The  estate  tail  of  the  donee  would  not  be  enlarged  ;  but  the  intended  release  of  the  donor  (the 
n  vei -sinner)  would  operate  as  a  grant,  and  give  the  reversion  in  fee  to  the  tenant  in  tail  j  so  that  he 
would  havr  an  estate  tail  with  the  immediate  reversion  in  fee  in  himself. 

(I)  \  release  is  the  proper  mode  of  conveyance  from  one  joint-tenant  to  another;  a  joint-tenant 
not  being  capable  of  making  a  feoffment  to  his  companion.  If  one  joint-tenant  grants,  hurgains  and 
sells,  or  gin's,  grants  and  confirms  his  estate  to  his  companion,  either  of  these  will  operate  as  a 
.  1  Vent.  78.  1  Sid.  46 '2.  And  in  the  case  of  joint-tenants  in  fee,  the  releasee  will  take 
a  fee-simple  in  the  part  of  his  companion  without  any  words  of  inheritance;  for  joint-tenants  being 
seised  per  moi  ct  per  tout,  the  release  operates  by  way  of  mittcr  le  droit,  or  extinguishment  of  the 
interest  of  the  releasor  ;  in  which  kinds  of  release  words  of  inheritance  are  not  necessary,  as  in  the 
case  of  a  release  by  way  of  enlargement ;  in  which  words  of  inheritance  are  necessary,  where  the 

granted  by  way  of  enlargement  is  an  estate  of  inheritance. 

(MI)  The  case  put  in  the  text  is,  it  is  presumed,  the  case  of  a  common  law  lease,  and  the  release 

^  hilst  the  interest  of  the  lessees  continued  a  mere  interest  termini.     Lessees  for  years,  how- 

iy  release  to  each  other,  (provided  they  are  joint-tenants)  as  well  after  their  interest  becomes 

:m  uctiii'.l  estate  as  whilst  it  remains  a  mere  interesse  termini.     It  maybe  proper  to  observe,   that 

for  years  cannot,  whilst  his  interest  is  a  mere  interesse  termini,  accept  a  release  byway 

of  enlargement. 

(M)  Tenants  in  common  are  not,  like  joint-tenants,  seised  per  moi  et  per  tout,  bnt  have  quite  distinct 
estates,  and  must  convey  to  each  other  by  feoffmeut,  lease  and  release,  &c.  just  as  if  the\  \M  10 
conveying  to  au  indifferent  person. 

K  K 
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new  estate.    For  this  therefore  know,  that  all  releases  (of 
what  kind  soever)   are  commonly  made  by  these  words, 
remisisse,   relaxasse,    <§r   quietum   clamasse,    as    being    the 
most  ancient  and  significant  words  to  this  purpose.     And 
amongst    these   the  word    release  is   the   most   effectual 
word,  as  that  which  doth  include  the  other  two,  and  as 
that  which  is  the  proper  and  peculiar  word  for  this  kind  of 
conveyance.     But  there  are  other  words  also  by  which  a  9  H.  6.  35. 
release  may  be  made,  as,  renunciare,  acquietare,  fyc.    And  p.ier»  11t6'544 
therefore  it  is  held  that  if  one  have  common  in  another's  Co.'SupCer  Lit/ 
land,  and  he  by  deed  release  it  to  him  thus,  renuntio,  com-  §54. 
muniam  meam,  Sfc.  this   is  a   good  release.     And  if  the  Dier,  307. 
lessor  do  but  grant  to  his  lessee  for  life  that  he  shall  be  Co.  9. 52. 
discharged  of  the  rent,  this  is  a  good  release  of  the  rent. 
And  it  is  a  rule,  that  by  what  words  a  debt  or  duty  may 
be  created,  by  words  of  a  contrary  signification  it  may  be 
released  (o).   And  therefore  if  one  do  acknowledge  himself 
to  be  satisfied  and  discharged  a  debt,  this  is  a  good  re- 
lease of  the  debt(p).  And  for  words  to  raise  the  estate,  it  is  Co.  super  Lit. 
usual  and  most  safe  to  specify  in  the  deed  what  estate  he  273.  . 
to  whom  the  release  is  made  shall  have  ;  and  in  most  cases  ^  ^'  ' 
this  is  needful:  for  it  is  generally  true,  that  when  a  release 
doth  enure   by  way  of  enlargement  of  estate,  no  inherit- 
ance in  fee-simple  or  fee-tail  can  pass  without  apt  words 
of  inheritance  (q).  And  therefore  if  I  make  a  lease  of  land 

to 

(o)  At  law,  any  words  which  sufficiently  shewed  the  intention  of  the  parties  would,  no  doubt, 
operate  as  a  release  by  way  of  mitter  le  droit,  or  by  way  of  extinguishment ;  but  where  such  a 
release  is  tainted  with  fraud,  there  even  the  most  clear  and  explicit  words  of  release  will  not  give  it 
validity  in  equity. — But  this  will  be  more  fully  noticed  in  a  subsequent  part  of  the  chapter. 

(p)  On  this  subject,  see  infra  in  the  Chapter  on  Obligations. 

(g)  In  releases  by  way  of  enlargement,  the  release?  must  have  a  vested  estate,  (a  contingent  one  will 
not  do),  either  in  possession  or  remainder,  anterior  to  the  estate  of  the  releasor.  This  vested  estate, 
as  we  have  already  seen,  may  be  an  estate  for  life,  for  years,  or  even  at  will.  And  it  is  presumed, 
an  estate  by  statute  merchant  or  elegit,  after  execution  sued  out,  will  be  sufficient.  In  the  common 
conveyance  by  lease  and  release,  the  particular  or  antecedent  estate  which  is  enlarged  by  the  release, 
is  usually  an  estate  for  the  term  of  a  single  year.  This  estate  for  a  year  is  generally  created  by  what 
is  termed  "  a  bargain  and  sale,  or  lease,  for  a  year."  *  The  bargainee  in  the  lease  for  a  year,  is 
the  person  to  whom  the  release  should  be  made.  If  the  lease,  or  bargain  and  sale  for  a  year, 
should  be  made  to  one  person,  and  the  release  to  another,  the  release  would  be  void.  In  the  case 
indeed,  of  Spyve  v.  Topham,  (3  East's  T.  R.  115),  the  lease  for  a  year  was  made  to  A.  B.  and  the 
operative  part  of  the  release  was  to  C.  D.  ;  but  the  habendum  of  the  release  was  to  A.  B. ;  and  it  was 
held,  that  the  operative  part  should  be  rejected,  and  the  instruments  together  were  decided  to  be 
a  good  conveyance  by  lease  arid  release.  t 

The  subject  of  dating  the  lease  and  release  has  before  been  noticed.  A  notion,  it  is  believed,  pre- 
vails with  some,  that  a  deed  executed  or  even  dated  on  a  Sunday  is  not  binding  :  This  is  an  erroneous 
notion,  and  most  likely  arises  from  misconception  respecting  the  statute  for  the  better  observance  of 
the  Lord's-day,  (29  Car.  2.  c.  7.) ;  a  statute  which  applies  to  the  process  and  proceedings  of  the  courts 
and  to  dealings  in  the  course  of  trade,  and  not  to  the  private  transactions  of  individuals  by  way  of 
conveyance.  See  Drury  v.  Dcfontaine,  1  Taunt.  131.  In  the  case  of  conveyances  by  lease  and 
release  of  estates  of  freehold  or  inheritance,  it  frequently  happens,  that  uses  are  declared  upon  the 
seisin  of  the  releasee,  and  the  statute  operating  upon  such  uses  they  become  estates  in  the  persons  in 
whose  favor  the  uses  are  declared.  No  greater  uses,  however,  can  be  declared,  or  if  declared  can 
take  effect,  than  are  cpmmensurate  with  the  seisin  in  the  releasee.  Thus,  if  the  releasee  has  only  a 
seisin  during  his  own  life,  no  uses  can  take  effect  for  any  greater  estate  than  during  his  life.  lu 
order  to  create  uses  commensurate  with  the  fee,  the  releasee  must  have  a  seisin  in  fee. 


*  This  bargain  and  sale  for  a  year  must  be  made  for  a  valuable  consideration,  as  money  or  money's 
worth ;  but  it  may  be  of  the  smallest  possible  amount,  and  it  has  accordingly  been  held,  that  the 
reddendum  of  a  pepper  corn  will  be  sufficient.  See  Barker  v.  Neate,  2  Mod,  253,— A  consideration 
of  five  shillings  is  the  one  usually  expressed  in  leases  for  a  year. 
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OF  A  RELEASE. 

to  another  for  his  life,  and  after  I  release  to  him  all  my 
right  without  more  saying  in  the  release ;  hereby  his 
estate  is  not  enlarged  (r)«  But  if  I  release  to  him  ami  his 
heirs ;  by  this  he  hath  a  fee-simple.  And  if  I  release  to 
him  and  the  heirs  of  his  body;  by  this  he  hath  an  estate 
tail.  But  where  a  release  worketh  by  way  of  mitter  le 
estate,  there  in  some  cases  there  need  not  any  words  of 
inheritance  ;  as  in  cases  where  releases  are  made  between 
joint-tenants  or  coparceners;  as  where  a  joint  estate  is 
mado  to  the  hnsband  and  wife,  and  a  third  person  and  their 
heirs,  and  the  third  person  doth  *  release  all  his  right  to 
the  hnsband  alone,  or  to  the  wife  alone. 

So  if  there  be  three  joint- tenants,  and  one  of  them  doth 
release  to  one  of  the  other  two  ;  in  all  these,  and  such 
like  cases,  there  needs  not  any  limitation  of  the  estate,  for 
the  release  is  good  without  it. 

In  every  good  release  in  deed,  that  doth  tend  and 
enure  to  give,  discharge,  or  extinguish,  any  right  or  title 
of  lands,  it  is  also  further  requisite, 

1.  That  he  that  doth  make  it  hath,  at  the  time  of  the 
release  made,  some  right  or  title  to  release.  As  where 
one  doth  disseise  me  of  land,  and  I  release  to  him  all  my 
right  in  the  land  ;  this  is  a  good  release  (Y).  So  if  one  dis- 
seise my  tenant  for  life,  and  I  (being  the  next  in  re- 
mainder, or  reversion  in  fee)  do  release  to  him  that  did 
make  the  disseisin;  this  is  a  good  release.  So  if  the 
husband  make  a  lease  for  life,  and  then  take  a  wife  and 
dieth,  and  the  wife  release  her  dower  to  him  in  reversion; 
this  is  a  good  release  (t).  And  so  also  if  after  the  marriage 
a  man  make  a  lease  for  life,  the  remainder  in  fee,  and  she 
release  all  her  right  to  him  in  remainder  in  fee,  or  to  him 
in  reversion ;  this  is  a  good  release,  and  will  bar  her  for 
ever  («). 

Bat  if  the  releasor  have  only  a  possibility  of  a  right,  or 
if  a  right  happen  to  come  to  him  after  the  release,  this  is 

not 
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2.  When   it 
doth  enure  by 
way  of  passing 
andextinguish- 
ment  of  a  right 
or  title  only. 
1.  In  respect 
of  the  estate  6f 
the  releasor. 


(r)  But  if  a  release  is  mado  without  words  of  inheritance  to  a  person  who  has  only  an  estate  for 
i,  (or  tor  any  less  interest,  being  an  actual  estate"),   in  that  case  the  estate  of  the  releasee  would 
be  enlarged  into  an  estate  for  his  own  life,  provided  the  releasor  had  an  estate  out  of  which  such 
an  estate  could  arise. 

(s)  Though  a  disseisee  may  release  to  the  disseisor  by  way  of  extinguishment  of  right,  yet  a  dis- 
seisor  cannot  release  to  the  disseisee.  If,  however,  the  intended  released  the  disseisor  could  operate 
as  a  grant  or  a  transfer  of  his  tortious  estate  or  interest,  there  is  no  doubt  but  it  would  be  held  so  to 
operate. 

(t)  Dower  is  not  incident  to  a  remainder  in  reversion  expectant  upon  an  estate  of  freehold.    In  the 

put,  the  husband  never  possessed  an  estate,  during  his  wife's  coverture,  to  which  dower  was 

incident.     Had  the  husband,  however,  even  been  seised  of  an  estate  of  which  his  wii'e  was  dowable, 

•mild  only  have  released  her  dower  by  a  release  operating  by  way  of  extinguishment,  (the  kind 

«>f  n  lease,  it  is  presumed,  meant  in  the  text),  whilst  it  remained  a  mere  title  of  dower; — after  it 

bec&BM  an  estate  in  dower  by  execution  in  endowment,  it  could   no  longer  be  released  by  an  iu- 

u(  nt  operating  as  a  release  by  way  of  extinguishment.     It  might,  however  he  surrendered  ;  and 

an  instrument  which  purported  to  be  a  release  by  way  of  extinguishment,  might  no  doubt  be  pleaded, 

and  would  operate  as  a  surrender.    If  a  woman  entitled  to  dower  marries  again,  she  can  only  part 

with  it  by  line  or  recovery. 

00    ^  way  of  extinguishment  to  one  who  has  a  partiid  interest  in  the  property,  operate* 

•tinguishnicnt  of  the  releasor's  right;  and  the  release  may  be  taken  advantage  of  by 

all  others  who  are  entitled  to  the  property,  as  well  as  by  the  releasee. — Though,  query,  of  tin-  nprra- 

til)n  i»f  tl]  '•'iitity  in  such  a  case,  supposing  it  was  clear  that  the  releasor  only  intend*  <l 

e  release  to  operate  for  the  benefit  of  the  party  having  such  partial  interest.    See  infra,  page 

note  (<;), 
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not  sufficient  to  make  the  release  good.    And  therefore  if 
the  father  be  disseised,  and  the  son    before  his  father's 
death  release  all  his  right  to  the  disseisor,  and  after  the 
father  dieth,  so  that  the  right  doth  descend;  this   is  no 
good  release  to  bar  the  releasor  of  his  right  (w).  So  if  there 
be  grandfather,  father,  and  son,  and    the  father  disseise 
the  grandfather,  and  make  a  feoffment,  and  the  son  re- 
lease in  the  life-time  of  his  father,  and   after  the  father 
and  grandfather  die ;  this  release  in  this  case  will  not  bar 
him.     So  if  a  lease  be  made  for  life,  the  remainder  to  the   Co.  10.  57. 
right  heirs  of  /.  S.  and  the  lessee  is  disseised,  and  the 
eldest  son  of  /.  S.  living,  his  father,  doth  release  to  the 
disseisor ;    this  release  is  void.     So  if  the  conusee  of  a  Co.  5.  70. 
statute,  Sfc.  do  release  to  the  conusor  all  his  right  in  the 
land  ;  this  is  void,  and  he  may  sue  execution  after  notwith- 
standing (y).     Or  if  the  releasor  have  only  a  power,  this   Co.  super  Lit. 
is  not  sufficient  to  make  the  release  good.     And  therefore  265. 
if  a  man  by  his  will  devise  that  his  executors  shall  sell 
his  land,  and  dieth,  and  the  executors  release  all  their 
right  and  title  in  the  land  to  the  heir;  this  is  void  (2). 

2.  In  respect          2.  In  all  cases  of  a  release  of  a  bare  right  of  a  freehold   Co.  super  Lit. 

of  the  estate  of  jn  lands  Or  tenements,  he  to  whom  the  release  is  made,  267. 

the*  release 'is      must  at  tne  ^me  °*  l^e  ma^mg  thereof  in  any  case,  have 

made.  the  freehold  (in  deed  or  in  law)  in  possession,  or  some 

estate  in  remainder  or  reversion,  (in  deed  and  not  in  right 
only),  in  fee-simple,  fee-tail,  or  for  life,  of  the  lands 
*  P.  329.  *  whereof  the  release  is  made;  for  rights  of  entry,  and 
actions,  and  the  like,  are  not  to  be  transferred  to  strang- 
ers, but  are  thus  to  be  released,  and  such  releases  are 
good.  As  if  the  disseisee  release  to  the  disseisor  himself 
who  hath  the  freehold  in  deed,  or  to  the  heir1  of  the  dis- 
seisor who  hath  the  freehold  in  law,  before  his  entry,  or 
to  the  lessee  for  life  of  the  disseisor  (a) ;  these  releases  are 
good.  So  if  a  disseisor  make  a  lease  to  A.  and  his  heirs 
during  the  life  of  B.  and  A.  die,  and  the  disseisee  release 
to  his  heir  before  his  entry ;  this  is  a  good  release. 

So  if  a  fine  sur  conusance  de  droit  come  ceo,  fyc.  or  sur   Co.  super  Lit. 
conusance  de  droit  only  (which  is  a  feoffment  on  record)   266.  275. 
be   levied ;   or  if  tenant  for  life,   by  agreement  of  him  in   L^  * 
the  reversion,  surrender  to  him  in  the  reversion ;  or  if  a   Dje[.  JQ^ 
man  do  bargain  and  sell  his  land  by  deed  indented  and 
inrolled ;  or  uses  are  raised  by  covenant  on  good  consi- 
derations ;  in  all  these  cases,  the  conusee,  he  in  reversion, 
bargainee,  and  cestui  que  use,  have  a  freehold  in  law  in 

them 

(IP)  But  if  the  release  is  for  a  valuable  consideration,  there  is  no  doubt  but  it  would  be  good  in 
equity,  (though,  query,  and  see  supra,  page  313,  note  (i)  )  and  consequently  that  a  court  of  equity 
would  compel  the  releasor,  and  those  claiming  under  him  as  volunteers,  to  execute  a  release  which 
was  valid  at  law.  Though  mere  naked  possibilities,  such  as  the  hope  of  succession  which  an  heir 
has  to  his  ancestor,  cannot  be  released  at  law,  yet  possibilities  coupled  with  an  interest  may 
be  released ; — such  as  executory  devises,  contingent  remainders,  shifting  or  springing  uses,  &c. 
where  such  interests  clearly  belong  to  the  party  releasing. 

(y)  If  the  conusor  had  actually  sued  out  execution  on  the  statute  at  the  time  of  the  release, 
in  that  case  the  release  would  have  barred  the  conusee  of  all  interest  in  the  land. 

(z)  See  supra,  on  releases  and  bare  naked  rights,  unaccompanied  with  an  interest,  page  321,  and 
infra,  page  333,  note  (»). 

(a)  See  supra,  page  328,  note  (w),  on  the  subject  of  a  release  by  way  of  extinguishment  to  one 
\vith  a  partial  interest  in  the  lands. 
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them  before  entry.  And  therefore  a  release  to  them  of 
the  right  of  the  land  by  him  that  hath  it,  is  good,  and  will 
Lit.  sect.  449.  bar  the  releasor.  But  otherwise  it  is  in  cases  of  ex- 
change, partition,  or  upon  livery  within  the  view;  for,  in 
these  cases,  no  release  is  good  until  an  actual  entry  made, 
for  till  then  they  have  neither  freehold  in  right  nor  law. 
So  if  a  disseisor  make  a  gift  in  tail,  or  lease  for  life  or 
years,  of  the  land,  and  keep  the  reversion,  and  then  the 
disseisee  or  his  heir  release  to  the  disseisor  all  his  right ; 
Co.  super  Lit.  this  is  a  good  release  to  bar  his  right  for  ever.  So  if  the 
heir  of  the  disseisor  be  disseised,  arid  the  first  disseisee 
55>  do  after  release  to  him  all  his  right;  this  is  a  good  release 
to  bar  him.  So  if  a  donee  in  tail  discontinue  in  fee,  and 
the  donor  release  (ft)  to  the  discontinuee  and  die;  this  is  a 
good  release  against  the  donor.  So  if  the  donee  in  tail  Extinguish- 
be  disseised,  and  after  the  donor  release  to  the  donee  all  ment« 
his  right,  this  is  good :  but  in  this  case  nothing  of  the 
reversion  will  pass  by  the  release;  for  the  donee  had  then 
nothing  but  a  right.  But  if  any  rent  be  reserved  on  the 
estate  tail,  the  rent  is  gone  by  the  release.  So  if  a  lease 
be  made  to  one  for  life  rendering  rent,  and  the  lessee  is 
disseised,  and  the  lessor  release  to  the  releasee  and  his 
heirs  all  his  right;  in  this  case,  albeit  the  rent  be  extinct, 
1  yet  nothing  of  the  right  of  the  reversion  doth  pass. 
And  yet  if  a  woman  that  hath  right  of  dower  release  to 
the  guardian  in  chivalry ;  this  is  a  good  release,  and  her 
right  or  title  of  dower  is  gone.  But  if  a  disseisor  make 
a  lease  for  years,  and  the  disseisee  release  to  the  lessee 
for  years ;  this  release  is  void,  because  he  hath  no  free- 
Co,  snper  Lit.  hold.  But  if  he  make  a  lease  for  life,  and  the  disseisee 
!65»  release  to  the  lessee  for  life,  this  is  a  good  release.  So 

also,  a  release  to  the  disseisor  after  the  lease  for  years 
made,  is  good.  And  if  lessee  for  years  be  ousted,  and  he 
in  the  reversion  disseised,  and  *  the  disseisor  make  a  lease  *P.  330. 
for  years,  and  the  first  lessee  release  to  him;  this  is  a  good 
release.  Also  in  some  cases  a  release  made  to  one  that 
hath  neither  freehold  in  deed,  nor  freehold  in  law,  is  good, 
when  he  hath  an  estate  in  reversion  or  remainder;  as  in 
the  case  before,  where  a  release  is  made  by  the  disseisee 
to  the  disseisor  after  he  hath  made  an  estate  for  life.  So 
if  the  demandant  in  a  real  action  release  to  the  tenant  that 
Lit.  sect.  448.  comes  in  by  receipt  upon  a  prayer  of  aid  or  voucher  upon 
449,  450,  451.  a  warranty ;  this  is  good.  And  yet  if  it  be  before  the  re- 
ceipt or  entry  into  the  warranty,  or  it  be  by  any  other 
besides  the  demandant,  it  is  void.  So  if  the  tenant  in  a 
real  action  alien,  hanging  the  precipe  quod  reddat  against 
him,  and  after  alienation  the  plaintiff  release  all  his  right 
in  the  land  to  him,  this  is  a  good  release.  So  if  a  disseisor 
make  a  lease  for  life,  the  remainder  to  another  for  life, 
the  remainder  to  a  third  in  tail,  the  remainder  to  a  fourth 
in  fee,  and  the  disseisee  release  to  either  of  them  in  re- 
mainder ;  this  is  a  good  release.  But  if  in  this  case 
tenant  for  life  be  disseised,  and  after  he  that  hath  right 

(the 

(&)  See  supra,  page  32  >,  uotc  (*). 
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(the  possession  being  in  the  disseisor)  doth  release  to 

either  of  them  in  remainder  ;  this|  is  a  void  release.     But  Co.  super  Lit. 

jn  aji  the  cases  of  a  release  of  a  bare  right  to  him  that  275. 

hath  an  estate  of  a  freehold  in  deed  or  in  law,  generally  ^  s 

there  needs  no  privity  to  make  the  release  good  :  as  in  the  Co.  10.  48. 

cases  before  of  a  release  made  to  the  tenant  for  life  of  the 

disseisor,   and  them  that  follow.     For  if  tenant  for  life 

make  a  lease  to  another  for  life  of  the  lessee,  the  remain- 

der over  in  fee,  and  the  first  lessor  release  all  his  right  to 

him  to  whom  the  tenant  made  the  lease  for  life  :  this  is  a 

good  release  and  perpetual  bar,   albeit  the  release  be  not 

to  him  and   his  heirs.    And  so  it  is  in  case  of  a  rever- 

sion. 

If  lessee  for  years  be  ousted,  and  he  in  reversion  dis- 
seised, and  the  disseisor  make  a  lease  for  years,  and  the 
lessee  that  is  ousted  doth  release  to  the  lessee  of  the  dis- 
seisor, this  is  a  good  release.  And  yet  if  the  disseisee  do 
release  to  the  lessee  for  years  of  the  disseisor,  this  is 
void. 

If  lessee  for  a  thousand  years  be  ousted  by  the  lessor, 
and  he  make  a  lease  for  two  years,  and  the  lessee  for  a 
thousand  years  release  unto  him,  this  is  a  good  release. 
But  if  a  lessor  disseise  his  lessee  for  life,  and  make  a 
lease  for  a  thousand  years,  and  the  lessee  for  life  release 
to  this  lessee  of  a  thousand  years,  this  is  void. 

If  one  be  disseised,  and  after  another  doth  disseise  him, 
and  the  disseisee  release  to  the  last  disseisor,  this  is  a  good  'sect  473 
release.  So,  if  A.  disseise  B.,  who  infeoffeth  C.  with  war-  470  471.  473. 
ranty,  who  infeoffeth  D.  with  warranty,  and  E.  disseiseth 
D.,  to  whom  Z?.,  the  first  disseisee  releaseth;  this  is  a 
good  release,  and  doth  defeat  all  the  main  estates  and 
warranties.  So,  if  my  disseisor  lease  for  life,  and  the 
lessee  for  life  alien  in  fee,  and  1  release  to  the  alienee  all 
my  right,  &c.  this  is  *  a  good  release  and  will  bar  me  of 
my  entry  :  but  if  my  entry  be  gone,  as  if  I  lease  for  life, 
and  my  lessee  be  disseised,  and  that  disseisor  is  disseised, 
and  I  release  to  the  second  disseisor  ;  in  this  case,  the 
first  disseisor  may  enter  upon  the  second.  So  if  my  dis- 
seisor, in  the  case  aforesaid,  make  a  lease  for  life,  and  the 
lessee  for  life  maketh  a  feoffment  to  two,  and  I  release  to 
one  of  the  feoffees  ;  this  is  a  good  release,  and  will  bar  me 
and  my  disseisor  also.  So  if  tenant  for  life  let  the  land  to 
another  for  the  life  of  the  lessee,  the  remainder  to  another 
in  fee,  and  the  lessor  release  to  his  tenant  for  life  ;  this  is 
a  good  release. 

If  one  that  hath  a  son  within  age  be  disseised  and  die, 
and  the  disseisor  die  seised,  and  the  land  descend  to  his  heir, 
and  a  stranger  abate,  to  whom  the  son  when  he  conies  of 
age  doth  release;  this  is  a  good  release.  So  if  one  be 
disseised  by  an  infant  which  doth  alien  in  fee,  and  the 
alienee  die  seised,  and  his  heir  entereth,  the  disseisor 
being  within  age,  and  the  disseisee  release  to  the  heir  of 
the  alienee  ;  this  is  a  good  release.  But  where  an  inherit- 
ance  or  an  estate  for  life  is  released  to  one  that  is  but 
tenant  for  years,  the  release  is  not  good  without  privity. 

And 
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Co.  10.48.  And  therefore  if  tenant  for  life,  or  in  fee,  release  to  the 
lessee  for  years  of  his  disseisor;  this  is  not  good.  But 
the  release  of  a  term  of  years  to  the  lessee  for  years  of 
him  that  doth  eject  him  is  good  enough  without  privity, 
as  in  the  case  before. 

>.  super  Lit.  jjuj  uero  note,  that  in  cases  of  a  void  release  of  a  right  Warranty, 
to  an  inheritance  or  freehold,  where  there  is  a  warranty 
contained  in  the  deed,  the  warranty  may  he  good,  and  be 
used  by  way  of  rebutter,  albeit  the  release  be  void.  As  if 
the  son  of  the  disseisee  release  with  warranty  in  the  life- 
time of  his  father ;  or  if  there  be  grandfather,  father  and 
son,  and  the  father  disseise  the  grandfather,  and  make 
a  lease  with  warranty  and  die ;  in  both  these  cases,  al- 
beit the  son  be  not  barred  by  the  release,  yet  he  is  barred 
by  the  warranty  (c). 

Co.  uupcr  Lit.       4.  Such  words  as  will  make  a  good  release  in  the  cases  4.  In  respect 
of  releases   that  enure  by  way  of  enlargement  of  estate,  of  the  w<?rd? 
will  make  a  good  release  in  these  cases  (d).  And  note,  that  ^de      ** 
this   kind   of  release  is  good,  without   any  limitation   or 
specifying  of  the  estate ;  for  by  a  release  of  all  a  man's 
right,  without  saying  "  to  have  and  to  hold  to  him  and  his 
heirs,  &c."  in  all   the   cases   before,  he  that  makes  the 
release  is  barred  of  his  right  for  ever;  for  if  I   be  seised 
of  an  estate  in  fee  by  wrong,  and  he  that  hath  right  release 
to  me  all  his  right,  albeit  it  be  but  for  one  hour,  yet  this  is 
a  good  release  for  ever  (e).  *  P.  332. 

Lit.  sect.  480.        If  there  be  lord  and  tenant,  and  the  lord  release  to  the  7-  What  re- 

28°0  S30P5er  Lit>    t?naDt  a11  biS  ^M  that  he  hath  ln  th.6  SeignioI7>   °r  a11  his    madee9of  oU.er 
Perk.  sect.  70.   "S^t  ^at  'ie  natn  *n  tne  ^anc^'  &c*  ^"s  *s  a  S°°^  release  to   things  ;  and 
extinguish  the  *  seigniory(/).  And  in  this  case  there  needs  what  shall  be 
no  words  of  inheritance  or  limitation ;  for  by  a  release  of  said  a.  g°ocl  rc- 
all  the  right  in  the  seigniory,  the  same  is  extinct  for  ever,  l*™*  J"^^ 
without  saying  "  to  him  and  his  heirs."    And  yet  in  this  ^not  "and  by 

case   what  word*. 

(c)   Since  the  act  of  4  &  5  Ann.  c.  16,    warranty  commencing  by  disseisin  is  void.      See  supra, 
181,  note  (jif). 

(J)  The  releases  here  meant  being  releases  by  way  of  extinguishment,  any  words  which  clearly 
shewed  that  it  was  the  intention  of  the  parties  to  extinguish  the  right  of  the  releasor,  would,  no 
doubt,  have  that  effect  at  law ; — as  to  what  is  necessary  to  the  release  of  a  right  in  equity,  see  the 
note  at  the  end  of  the  chapter. 

(e)  But  it'  it  was  clear  that  the  releasor  only  intended  to  execute  a  partial  release  of  his  right,  a 
court  of  equity,  it  is  conceived,  would  confine  the  release  within  its  intended  limits ;  either  by 
re-training  the  releasee  from  setting  up  the  release  against  any  proceedings  at  law  farther  than  it 
was  Intended  to  operate,  or  by  compelling  the  releasee  to  reconvey. 

(/)  Though  it  is  laid  down  by  different  writers  on  the  law  of  copyholds,  that  an  enfranchisement 
of  copyhold  will  be  effected  by  the  lord  releasing  his  seignioral  rights  to  his  tenant  in  possession  ;  yet 
when  it  is  considered  that  the  "freehold"  of  copyhold  property  resides  in  the  lord,  and  that,  in 
order  to  effect  an  enfranchisement,  such  freehold  must  be  transferred  to  the  tenant;  when  this  is 
o.n-idered,  there  seems  to  be  great  reason  to  call  in  question  the  soundness  of  the  doctrine  just 
noticed.  That  an  instrument  operating  merely  as  a  release  of  the  seignioral  rights,  cannot  transfer 
the  "  freehold,"  is  perfectly  clear  it  is  presumed  ;  and  if  so,  then  it  must  be  equally  clear  that 
the  tenant  cannot  be  seised  of  a  frank  tenement,  or  estate  of  freehold;  and  consequently  his 
v  hold  cannot  be  enfranchised.  If,  indeed,  an  instrument  purporting  to  be  a  release  of  the 
si-immoral  ri-j;hts,  could  !>:>  construed  so  as  to  operate  as  a  release  by  u-mj  of  enlargement  of  the  estate 
«/»•///  vested  in  the  tenant,  (for  we  have  seen  that  an  estate  at  will  is  capable  of  a  release  by  way 
of  enlargement ;)  in  that  case  there  is  no  doubt  but  an  enfranchisement  would  be  effected":  But 
then  the  enfranchisement  would  be  effected,  not  by  the  instrument  operating  as  a  mere  release 
nt  the*  seignloral  rights,  or  release  by  way  of  extinguishment,  but  by  its  operating  as  a  releas* 
v.iy  of  enlargement  And  here  it  may  be  observed,  that  an  instrument  purporting  to  be  a  relea* 

seignioral 
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Of  a  seigniory,  case  the  lord  may  by  apt  words  release  his  seigniory  to  the 
rent-service,  tenant  only  in  tail,  or  for  life,  and  it  shall  be  good  so 
common,  or  longt  But  if  a  lord  t  to  hi§  tenant  that  he  ghall  do 

me  HKe.  -I  • 

his 

seiguioral  rights,  would  no  doubt,  if  possible,  be  construed  to  operate  as  a  release  by  way  of  en- 
largement, rather  than  the  intention  of  the  parties  should  be  defeated. 

Though  it  will  appear  from  what  ihas  been  just  said,  that  there  is  great  reason  to  call  in  question 
the  soundness  of  the  doctrine,  that  an  enfranchisement  will  be  effected  by  a  mere  release  of  seignioral 
rights;  yet,  what  eifect,  it  may  be  asked,  will  such  a  release  have  upon  the  estate  of  the  tenant? 
A  copyhold  estate,  it  will  be  recollected,  according  to  the  strict  rules  of  tenure,  is  merely  an  estate 
at  the  will  of  the  lord.  Could  the  release  alter  the  nature  of  the  estate  or  make  it  any  thing  more 
than  it  previously  was,  viz.  a  mere  estate  at  will  ?  Could  it,  in  fact,  even  extinguish  the  rents  and 
services  ?  How  it  could  alter  the  nature  of  the  estate,  or  make  it  more  than  a  mere  estate  at  will, 
would,  it  is  conceived,  be  difficult  to  point  out.  And  if  the  estate,  notwithstanding  the  release,  still 
continued  an  estate  at  will,  then  it  must  be  pretty  clear  that  the  release  would  not  even  extinguish 
the  rents  and  services ;  for  the  estate  being  still  a  mere  estate  at  will,  and  the  lord  having  a  right  to 
determine  the  estate  of  the  tenant,  he  might  of  course  refuse  to  continue  him  in  his  tenancy  unless  he 
would  again  pay  rent  and  perform  services ;  and  if  he  died,  the  lord  might  refuse  to  admit  his 
heir  into  the  tenancy,  notwithstanding  the  release,  unless  he  paid  a  tine,  heriots,  &c.  Considering 
therefore,  the  estate  of  the  tenant  to  have  been  purely  an  estate  at  the  will  of  the  lord,  and  con- 
sidering, too,  that  a  release  of  seignioral  rights  could  not  transfer  the  freehold  to  the  tenant,  but 
left  his  estate  as  before, — a  mere  estate  at  the  will  of  the  lord ;  and  considering  that  the  lord  might 
still  determine  this  estate  at  will  when  he  pleased,  and  consequently  might  determine  it  unless  the 
tenant  would  again  pay  rent  and  perform  services,  and  need  not  admit  his  heir  into  the  tenancy 
•without  the  payment  of  fines,  heriots,  &c. ;  considering  these  things,  it  must  be  clear  that  a  release 
of  seignioral  rights  could  not,  whilst  the  old  notion  prevailed,  of  a  copyhold  being  purely  an  estate 
at  will,  have  any  eifect  upon  the  estate  of  the  copyholder.  It  is  true,  a  copyholder  has  long  been 
considered  as  having  a  larger  and  more  permanent  estate,  than  a  mere  estate  at  the  will  of  the  lord  ; 
as  having  in  fact  an  estate  "  at  the  will  of  the  lord  according  to  the  custom  of  the  manor ;"  and  that, 
as  long  as  he  pays  his  rent,  performs  his  services,  &c.  according  to  the  custom,  he  shall  not  be  dis- 
possessed by  the  lord  ;  and  that  his  heir  upon  paying  his  fine,  &c.  shall  be  admitted  by  the  lord  in 
the  place  of  his  (the  heir's)  ancestor.  Looking,  therefore,  at  the  relative  interests  of  the  lord  and 
tenant,  according  to  the  doctrine  just  noticed,  there  may  appear  to  be  grounds  on  which  to  contend 
that  a  release  by  the  lord  of  his  seignioral  rights  would  now  have  the  effect  of  discharging  the 
tenant  and  his  heirs  from  the  payment  of  all  rents,  services,  and  other  feudal  duties.  Admitting 
the  release  to  have  an  operation  thus  extensive,  still  it  may  be  asked,  what  kind  of  an  estate  would  the 
tenant  afterwards  have,  and  how  or  by  what  species  of  tenure  would  it  be  held  ?  It  would  want 
the  incidents  to  a  copyhold,  rent,  services,  &c.  and  yet  it  would  not  be  a  freehold — the  freehold  still 
being  in  the  lord  :  And  with  respect  to  the  person  of  whom  it  would  be  held,  could  the  lord  any 
longer  claim  it  to  be  held  of  him,  and  if  so,  by  what  species  of  tenure  ?  And  if  it  could  not  be 
considered  as  any  longer  held  of  the  lord,  could  it  be  contended,  that  it  was  held  of  the  superior 
lord,  and  by  what  tenure  ?  Not  as  copyhold,  it  is  presumed,  and  clearly  not  as  freehold — the  freehold 
being  still  in  the  mesne  lord.  In  short,  to  ascribe  any  operation  to  a  release  by  the  lord  to  his  tenant 
of  seignioral  rights,  would  involve  such  a  violation" of  principle,  and  such  a  clashing  of  doctrine, 
that  it  may  perhaps  be  safely  laid  down,  that  such  a  release  can,  at  law,  have  no  operation  at  all. 
"Where,  however,  such  a  release  was  given  for  a  valuable  consideration,  equity  would  no  doubt 
compel  the  lord,  his  heir,  and  those  claiming  under  him  as  volunteers  or  with  notice,  to  make  a 
proper  enfranchisement. 

The  best  and  most  usual  way  of  enfranchising  copyholds,  is  by  a  conveyance  of  the  lands  from  the 
lord  to  the  tenant  by  lease  and  release.  By  this  means  the  freehold  is  clearly  transferred  to  the 
tenant.  He  thereby  acquires  a  frank  tenement,  or  estate  of  freehold  ;  or,  in  other  words,  the  lands  are 
"  enfranchised."  It  may  be  proper  to  observe,  that  in  the  habendum  of  the  release  it  is  usual  to 
say  "to  hold  the  premises  freed  and  for  ever  discharged  of  and  from  all  rents,  services,  fines, 
heriots,  &c. ;  and  where  common  of  pasture  or  other  common  rights  belongs  to  the  copyhold,  it  is 
also  usual  to  make  a  grant,  by  a  separate  operative  part,  of  all  such  common  of  pasture,  &c.  as  the 
grantee  theretofore  held  in  right  of  his  copyhold.  The  reason  for  a  special  grant  of  common  rights 
is  because  of  the  doctrine  which  prevails,  (perhaps  a  subtle  or  over-refined  one),  that  all  rights 
and  privileges  annexed  to  the  copyhold  as  such,  become  extinct  upon  the  estate  ceasing  to  be 
copyhold.  It  is  therefore  held,  that  such  rights  and  privileges  will  not  pass  by  deed  of  enfran- 
chisement, under  the  words  "  rights,  members,  and  appurtenances."  There  would,  however,  seem 
to  be  no  good  reason  why  they  should  not  pass  by  the  general  words  "  all  commons,  common  of 
pasture,"  &c.  In  order,  however,  to  avoid  questions,  it  is  best  to  make  a  distinct  grant  of  such 
rights.  But  if  the  deed  of  enfranchisement  should  not  contain  an  express  grant  of  them,  yet  if 
it  was  clear  that  the  intention  of  the  parties  was,  that  they  should  be  transferred  to  the  tenant, 
equity  will  consider  them  as  passing  by  the  deed,  and  will  compel  the  lord  to  make  a  proper  legal 
giant  of  them. 

In  order  to  effect  an  enfranchisement  in  fee  simple,  the  lord  must  either  be  seised  of  the  manor  in 
fee,  or  the  enfranchisement  must  be  made  under  a  power,  duly  given,  to  enfranchise  in  fee.  If  the 

lord 
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his  suit  to  another  manor  of  the  lord's  ;  or  that  the  te- 
nant shall  give  him  yearly  twelve-pence  for  his  suit; 
this  grant  will  not  extinguish  and  determine  the  services 
or  tenure. 

If  there  be  lord  and  tenant,  and  the  tenant  be  disseised, 
and  after  the  lord  release  all  his  right,  &c.  to  the  tenant  ; 
^y  ^  reiease  tne  service  or  seigniory  is  extinct:  for 
albeit  a  right  regularly  cannot  be  released  to  him  that  hath 
but  a  bare  right,  yet  a  seigniory  may  be  released  and 
extinct  to  him  that  hath  but  a  bare  right  in  the  land.  But 
if  the  tenant  make  a  feoffment  in  fee,  and  then  the  lord 
release  all  his  right,  &c.  to  the  tenant  ;  this  is  not  good  to 
extinguish  the  seigniory  or  services,  but  it  will  discharge 
all  the  arrearages. 

If  a  rent-charge,  common  of  pasture,  or  any  other 
profit  apprender,  be  issuing  out  of  my  land,  and  he  that 
j^  it  (joth  reiease  jt  to  me  .  tm's  js  a  gOO(j  release,  and 

wiM  extinguish  it.  But  if  I  be  disseised  of  the  land,  and 
have  but  a  right  at  the  time  of  the  release  made  ;  the  re- 
lease  is  not  good,  as  it  is  in  the  ease  of  a  rent-service  and 
seigniory.  But  if  lands  be  given  to  me  in  tail,  or  for  life, 
rendering  rent,  and  I  be  disseised,  and  after  the  donor 
release  to  me  all  his  right  in  the  land  ;  this  is  a  good  re- 
lease, and  shall  extinguish  the  rent.  So,  if  in  this  case 
where  I  am  tenant  in  tail,  and  I  make  a  feoffment  in  fee, 
rendering  rent,  and  after  I  release  to  the  feoffee  ;  this  is  a 
good  release,  and  hereby  the  rent  is  extinct.  And  if  two 
coparceners  be  of  a  rent,  and  one  of  them  take  the  terre- 
tenant  to  husband,  and  after  either  of  them  release  ;  these 
releases  will  be  good. 

If  one  disseise  me  of  land,  and  then  grant  a  rent-charge 
out  of  the  land,  and  I,  reciting  the  same,  grant  release  to 
the  grantee;  this  release  it  seems  is  good,  and  will  bar  me 
so,  as  after  my  re-entry  I  shall  not  be  able  to  avoid  it  (*/). 

If  two  have  the  grant  of  the  next  advowson  or  avoid-  Of  an  advow- 
ance  of  a  church,  before  it  be  void  one  of  them  may  re-  son>  •*<•'• 
lease  to  the  other,  but  afterwards  they  cannot. 

\iA.  make  a  feoffment  in  fee,  gift  in  tail,  lease  for  life  Of  acondition. 
or  years  to  B.,  on  condition  that  upon  such  a  contingent  it 
shall  be  void:  in  this  case,  A.  may,  before  the  condition 
broken,  release  all  his  right  in  the  land,  or  release  the  con- 

dition 


li»i  (1  has  only  a  partial  interest  in  the  manor,  as,  for  instance,  a  life  estate,  lie  can  only  enfranchise  for 
tin  u  nn  of  his  life,  and  after  his  death  the  property  is  copyhold  again.  But  though  it  is  necessary, 
iii  order  to  an  enfranchisement  in  fee  simple,  either  that  it  .should  be  made  by  a  lord  seised  in  fee 
or  iiiKUr  a  power  to  enfranchise  in  fee,  yet,  in  order  to  effect  such  enfranchisement,  it  is  not 
at  all  necessary  (at  least  in  equity)  that  the  tenant  should  be  seised  of  the  copyhold  in  fee  ;  for  if  he 
ii;is  only  a  life  estate  or  other  partial  interest  in  the  property,  and  the  freehold  is  conveyed  to  him 

the  lord's  right  is  gone  tor  ever;  and  a  court  of  equity  will  compel  the  party  to  whom  the 
freehold  is  so  conveyed  or  his  heirs  to  convey  to  the  party  entitled  to  the  copyhold  in  remainder* 
upon  his  paying  a  fair  proportion  of  the  consideration  which  was  given  for  the  enfranchisement  and 
the  expellees  attending  it. 

i  Immrh  the  disseisee  has  a  riiiht  in  the  lands  of  which  he  has  been  disseised,  yet  he  cannot  be 
said  to  have  any  interest  in  the  iviH-ehar^e  granted  by  the  disseisor  :  he  has  therefore  nothing  in  it 
to  i  eli  i  .uently  his  release  must  be  bad  as  a  release  —  it  might,  however,  pn>i>a!>l\  In- 

pleaded,  and  would  operate  as  a  confirmation  ;  so  that  if  the  disseisee  or  his  hciis  should   i 
the  estate  it  would  be  chargeable  in  his  hands  with  the  payment  of  the  rent. 
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dition  to  1?. ;  and  this  will  be  good  to  make  the  estate 
absolute  and  to  discharge  the  condition.  So  if  a  feoffee 
*  P.  333.  *  on  condition  make  a  gift  in  tail  or  lease  for  life,  and  after 
the  feoffor  release  to  the  donee  or  lessee  ;  this  is  a  good 
release  to  discharge  the  condition.  So  if  a  copyholder 
surrender  to  the  use  of  another  on  condition,  and  this  is 

§  resented  to  be  without  condition  (7t),  and  after  the  surren- 
eror  doth  release  to  him  to  whose  use  the  surrender  was 
made,  all  his  right,  &c.  this  is  a  good  release,  and  doth 
extinguish  the  condition.  But  if  a  disseisor  make  a  feoff- 
ment  on  condition,  and  the  disseisee  release  to  the  feoffee 
on  condition,  howsoever  this  doth  bar  the  right  of  the  dis- 
seisee, yet  it  doth  not  discharge  the  condition. 

Of  a  power  of  Where  a  power  or  authority  is  such,  that  it  doth  re-  €0.1.112,113 
revocation.  Spect  tjle  benefit  of  the  lessor,  as  in  the  usual  cases  of  173, 174. 
power  of  revocation  of  uses,  when  the  feoffor,  £c.  hath 
power  to  alter,  change,  determine,  or  revoke  the  uses 
being  intended  for  his  benefit,  and  he  release  to  any  one 
that  hath  a  freehold  in  possession,  reversion,  or  remainder, 
by  the  former  limitation :  this  is  a  good  release,  and  doth 
extinguish  the  power,  and  make  the  estates  that  were  be- 
fore defeasible  absolute,  and  it  doth  preclude  him  from 
any  power  of  alteration  or  revocation  (i).  But  if  the 
power  be  collateral,  or  to  the  use  of  a  stranger,  and 
nothing  to  the  benefit  of  him  that  makes  the  release :  as  if 
A.  make  a  feoffment  to  B.  to  divers  uses,  provided  that  B. 
shall  have  a  power  to  revoke  the  uses,  and  B.  release  to 
any  one  of  them  that  hath  a  use ;  this  doth  not  extinguish 
the  power  (&),  as  it  doth  in  case  where  the  power  is  given 
to  A.  and  A.  doth  release  it. 

Of  a  war-  If  a  feoffment  be  made  with  warranty,  and  the  feoffee  Bro.  Release, 

ranty.  release  the  warranty;  this  doth  extinguish  it.     And  so  it  |8« 

is  of  other  warranties.     But  if  tenant  in  tail  release  the  Co  5'  ^ 
warranty  annexed  to  his  estate  tail,  this  doth  not  extin- 
guish the  warranty. 

Of  debts  and         Any  man  may  release  any  debt  or  duty  due  to  himself. 
Also  a  man  ma^  discllarSe  or  release  any  thing  due,  or 

(/t)  If  a  surrender  on  condition  is  presented  without  noticing  the  condition,  the  presentment  it 
is  presumed  would  be  bad,  and  the  admission  of  the  surrenderee  upon  such  surrender  would  be 
also  bad,  at  least  in  equity. 

(i)  With  respect  to  releases  of  powers,  it  may  be  laid  down  generally,  that  all  powers  coupled 
with  an  interest  may  be  extinguished  by  release,  to  any  one  who  has  an  interest  in  the  thing  to  which 
the  power  relates,  whether  such  powers  are  powers  in  possession,  reversion,  remainder,  or  contin- 
gency. See  Albany's  case,  1  Co.  11  Ob.  and  Sug.  Pow.  65.  And  if  the  donee  of  a  power  partially 
executes  it,  and  there  are  words  in  the  deed  which  amount  to  an  agreement  not  to  execute  it  further, 
this  would  be  a  bar  to  any  further  execution  of  it.  2  Atk.  567.  The  intention,  however,  in  such  a 
case,  that  the  donee  should  not  further  exercise  the  power,  must  appear  clearly,  otherwise  he  will 
not  be  barred  from  a  further  exercise  of  it ;  therefore  a  declaration  in  a  deed  partially  executing 
a  power  of  jointuring,  "  that  the  remainder-man  shall  have  the  surplus  of  the  rents,"  will  not 
preclude  the  donee  from  a  further  exercise  of  the  power  upon  a  future  marriage  ;  for  such  words 
will  only  be  considered  as  words  of  course,  and  will  in  fact  have  no  operation,  Hervey  v.  Hervey, 
1  Atk.  561V  Zouch  v.  Woolston,  2  Burr.  1136.  Earl  of  Uxbridge  v.  Bayly,  1  Ves.  jnn.  499.  So 
the  donee  of  a  power  coupled  with  an  interest,  may  not  only  release  it,  but  he  may  impose 
restrictions  upon  himself  in  the  exercise  of  it ;  as  by  agreeing  not  to  execute  the  power  without 
the  consent  of  some  third  person,  &c.  Leigh  v.  Winter,  1  Jones,  411.  Earl  of  Tankerville  v.  Coke, 
Mose.  146.  A  power  may  be  released  or  extinguished  as  to  a  part  of  the  lands  or  other  thing  to 
which  it  relates,  and  remain  good  as  to  the  rest.  But  for  fuller  information  on  the  subject  under 
consideration,  and  also  for  information  respecting  the  suspension  of  powers,  Mr.  Sugden's  valuable 
Treatise  on  Powers  must  be  consulted. 

(ft)  See  supra,  pages  321  and  328,  as  to  releases  of  powers  unaccompanied  by  an  interest. 
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any  wrong  done  to  his  wife,  before  or  aftei^the  marri-  1.  In  respect 
age  (/).     And  therefore  if  a  trespass  were  done,  or  a  pro*  °f  ^e  persons. 
mise  were  made,  to  my  wife  before  the  marriage,  I  may 
at  any  time  during  the  marriage  release  this.     80  if  any    Husband  and 
wron£  be  done,  or  obligation,  statute,  or  promise  made  to   wife. 
her  alone,  or  to  her  and  me  together,  at  any  time  during 
the  marriage,   I    alone  may   release    and    discharge  this. 
And  if  my  wife  be  an  executrix  to  any  other  man,  I  may 
release  any  debt  or  duty  due  to  the  testator. 

Per  Ch.  Jus-        And  if  a  legacy  be  given  to  a  woman  sole,  to  be  paid  at 

tice,  B.  R.         Michaelmas  next,  and  I  marry  her,  and  I  release  the  le- 

ch. 17  Jac.    ^ac^  [jefore  tjie  <]ay  .    ^    seems  by   this,   the   legacy  is 

gone  (77?). 

Co.  5.  27.  An  infant  executor  may  release  a>.debt  duly  paid  unto   Infant. 

him  of   the  testator's  debt(n).      But  if   he   release   that 
which  he  doth  not  *  receive,  it  is  a  void  release  (o).     And      *  P«  334. 
regularly  the  release  of  an  infant  is  voi 


(J)  By  the  marriage  the  husband  acquires  such  an  interest  in  all  debts  due  to  the  wife,  that  he  may 
release  them  ;  and  therefore  the  release  of  the  husband  is  a  good  bar  to  a  debt  due  before  the  cover- 
ture. Rol.  Abr.  tit.  Release  (D.)  But  this  is  to  be  understood  of  debts  due  to  the  wife  herself,  and 
not  to  a  trustee  for  her.  Debts  due  to  a  trustee  for  a  feme  covert,  are  her  "  equitable  property  ;"  and  at 
law  the  husband  has  no  power  at  all  over  them.  If,  indeed,  by  articles  or  settlement  before  marriage, 
it  has  been  agreed  that  he  shall  have,  his  wife's  equitable  property,  in  that  case  he  will  be  entitled  to 
it,  and  his  release  would  be  good  in  equity.  But  if  the  husband  has  not  acquired  a  right  of  her 
equitable  property,  she  would  be  entitled  to  a  settlement  out  of  it,  notwithstanding  the  husband 
may  have  released  or  assigned  it.  The  wife,  indeed,  may  waive  her  right  to  a  settlement,  by  giving 
her  consent  in  a  court  of  equity  to  her  husband's  release  or  assignment.  This,  however,  is  to  be 
understood  with  the  exception  of  those  cases  in  which  the  wife's  interest  is  contingent  or  reversion- 
ary, or  where  the  amount  of  the  equitable  property  is  not  ascertained  ;  courts  of  equity  in  these  cases 


different  rule  to  equitable  interests  in  reversion,  &c.,  to  that  which  is  applied  to  such  interests  in  pos- 
session, can  be  supported  on  any  sound  ground.]  For  further  information  on  the  subject  of  equitable 
property  belonging  to  a  married  woman,  see  Treat,  on  Marr.  Sett,  page  343.  It  may  be  proper  to 
observe,  that  the  liusbuml  cannot  release  even  a  legal  interest  in  personalty  belonging  to  his  wife, 
where  such  interest  depends  upon  a  contingency  v,hicl»  cannot  happen  in  the  husband's  lite-time.  See 

p  v.  Hudson,  (,'vo.  Jac.  -j'J'2  ;  and  see  16  Yes.  i»i>,  and  per  Lord  Tlwihic,  I  Bro.  C.  C.  111. 
(in)  If  husband  and  wife:  be  divorced  a  mcnsft  ct  t Intro,  and  a  legacy  is  left  to  the  wife  and  the  hus- 
band ivlea.se  it,  she  is  thereby  barred  ;  for  Ihe  marriage  continues,  and  the  husband  has  all  her  rights. 
l'<  i   i  k.  115.     And  in  the  case  of  Palme,-  v.  Trevor,  l  Vi-rn.  '261,  where  a  legacy  was  given 

to  a  feme  covert,  who  lived  separate  from  her  husband,  and  the  executor  paid  it  to  the  feme,  and 
took  her  receipt  for  it,  yet  on  a  bill  brought  by  the  hnslnuid,  it  was  decreed  not  to  be  a  good  payment. 
See  fmihcr  how  far  the  husband's  release  shall  bind  his  wife,  in  Bac.  Abr.  tit.  Release  (F.)  Viu.  Abr. 
tit.  Release  (H.)  Com.  Dig.  tit.  Release  (E.l.)  Generally  speaking,  all  contracts  or  agreements 
entered  into  between  husband  and  wife  before  marriage,  respecting  either  debts,  &c.  due  in  prasenli, 
in  fuluro,  or  upon  a  contingency  which  may  happen  during  the  coverture,  are  by  the  marriage 
released  and  extinguished  j  and  it  is  said  that  an  express  agreement  to  the  contrary  would  be  void, 
'i.  2  Dyer,  140.  But  covenants  and  agreements  respecting  any  thing  which  is  not  to  happen 
daring  the  coverture,  (as  the  payment  of  money 'after  ike  husband's  decease},  are  not  released  by  the 
marriage.  Smiili  and  II  ifc  v.  Stafford,  Hob.  2 16.  Cage  v.  Acton,  12  Mod.  290.  Alilbourn  v.  Etcart, 
h  T.  R.  381.  And  although  covenants,  agreements,  »s.c.  entered  into  between  a  man  and  his  wife 
re  marriage,  should  even  relate  to  something  to  be  performed  during  the  coverture,  and  would 
consequently  be  extinguished  at  law  by  the  subsequent  intermarriage,  yet  if  they  were  in  the 
nature  of  a  marriage  contract,  equity  would  enforce  a  specific  performance  of  them.  See  Treat,  on 
Afarr.  Sett.  81.  Equity  in  certain  cases  will  enforce  contracts  between  husband  and  wife  even 
i  entered  into  aj'ltr  marriage,  and  though  entered  into  without  the  intervention  of  any  third 

i  trustee  for  Ihe  wife.     See  Treat,  on  Marr.  Sett,  page  161. 

he  law  in  thi>  respect  is  now  altered  ;   infant  executors  being,  by  the  statute  38  Geo.3.  c.87, 
rendered  incapable  of  acting  till  they  come  of  age. 
(°     ' 

with, 

rel.   : 

however,  cannot  now  act  at  all  as  e\'<  culor.     S.-e  the  preceding  noti''." 

(/»)  Or  rather  voidable:   With  respect  to  deeds  made  by  infants,  see  iupagts  7,  51,  232,  and  the 
•  -nets  in  the  notes  thereto. 


334 

2.  In  respect 
of  the  time. 


OF  A  RELEASE. 


CHAP.  XIX. 


Of  actions. 


Co.  5.   27.  9. 

39. 

Trin.  4  Jac.  in 
Elton's  case. 


An  executor,  before  probate  of  the  will,  may  release  a 
debt  or  duty  due  to  the  testator;  and  this  release  is  good 
to  bar  him  (q). 

A  future  or  contingent  promise  may  be  released  and 
discharged  before  the  contingent  happen  (r). 

A  debt  on  an  obligation,  or  rent,  may  also  be  released 
before  the  day  of  payment  as  well  as  after,  but  not  by  the 
same  words.  And  therefore  if  one  promise  to  /.  S.  that 
upon  the  surrender  of  /.  S.  he  will  pay  him  an  hundred 
and  ten  pounds,  and  after  the  promise,  and  before  the  sur- 
render, he  release  this  debt ;  this  doth  discharge  the  debt. 
But  if  the  promise  be,  that  if  the  surrenderee  shall  sell 
the  land,  and  shall  have  five  hundred  pounds,  that  then  he 
shall  pay  the  surrenderor  an  hundred  pounds  more,  and 
the  surrenderor  before  sale  release  this  sum,  this  is  no 
discharge  of  it.  And  yet  a  release  of  the  promise  is  a  dis- 
charge of  it.  And  if  A.  promise  to  me,  that  if  /.  S.  do  not 
pay  to  me  an  hundred  pounds  1  Octobris,  that  he  doth  owe 
me,  that  A.  will  pay  me  the  hundred  pounds  \Novembrist 
and  I,  10  Septembris,  release  to  him  this  debt,  or  all  ac- 
tions and  demands ;  in  this  case,  this  release  is  not  good 
to  discharge  this  promise.  But  by  a  release  of  the  pro- 
mise, the  same  is  discharged  (s). 

If  a  man  release  to  another  all  actions,  and  do  not  say  Bro.  Release, 
further,  which  he  hath  against  him ;  this  is  as  good  a  re-  29. 
lease  as  if  these  words  were  inserted  :  quod  necessario  sub- 
intelligitur  non  deest  (f). 

And  all  these  releases  must  be  made  by  apt  words,  and  Co.  9. 53. 
such  as  the  law  shall  judge  sufficient  for  that  purpose  (M). 

And 


Hil.  16  Jac. 
B.  R.  Brisco 
versus  Hcires. 


(</)  But  if  he  released  without  receiving  the  debt,  he  would  be  answerable  in  a  devasfavit,  and  the 
release,  though  good  at  law,  would,  it  is  presumed,  be  bad  in  equity,  and  the  releasee  be  stUl  liable 
to  pay  the  debt  in  case  the  executor  could  not  make  good  the  loss  "to  the  testator's  estate  out  of  his 
own  pocket.  These  observations  are  not  to  be  considered  as  applicable  to  the  case  of  an  executor 
compounding  a  debt  due  to  a  testator's  estate,  where  the  executor,  in  doing  so,  does  what  he  con- 
ceives to  be  the  best  for  the  estate.  If  one  of  two  or  more  executors  (and  it  seems  now  to  be  settled 
that  it  is  the  same  in  the  case  of  administrators,  see  Jacumb  v.  Horwood,  2  Ves.  265)  releases  a 
debt,  or  in  fact  does  any  other  act  in  his  character  of  executor,  it  is  as  effectual  and  valid  as  if  made 
by  all  of  them. 

(r)  Not  only  a  contingent  promise  may  be  released,  but  any  other  contingent  right  or  interest  may 
be  released,  where  the  person  to  whom  such  contingent  interest  belongs  is  ascertained.  We  have 
seen,  however,  (see  last  note  (m)  )  that  a  contingent  interest  belonging  to  a  married  woman,  where 
the  contingency  cannot  happen  in  the  husband's  life-time,  is  not  capable  of  being  released. 

(s)  Such  distinctions  as  the  above  appear  to  be  too  subtle  and  refined  to  be  attended  to  at  this 
day.  If  the  covenantor  can  be  released  from  a  promise  to  do  a  contingent  act  whilst  the  act  remains 
in  contingency,  why  may  he  not  be  released  from  the  contingent  act  itself?  We  have,  indeed, 
already  seen,  that  a  contingent  debt  or  duty  may  be  released.  In  the  cases  put  in  the  text,  the 
payment  of  the  100Z.  is  a  contingent  debt  resting  upon  a  promise,  and  why  should  not  a  contingent 
debt  or  duty  be  released  where  it  rests  upon  a  promise  just  as  much  as  where  it  is  created  by  any 
other  means  ? 

(0  A  release  of  all  actions,  discharges  a  bond  to  pay  money  at  a  certain  day  to  come,  for  it  is  debitum 
in  presently  quamvis  sit  solvendum  in  futuro ;  and  albeit  no  action  lieth  for  the  debt,  yet  because  the 
right  of  action  is  in  the  releasor,  the  release  of  all  actions  is  a  discharge  of  the  debt  itself.  Co.  Lit. 
292  b.— by  a  release  of  all  actions,  actions  real,  personal,  ormixt,  are  discharged,  Com.  Dig.  tit. 
Release  E.  3.  See  further  in  Bac.  Abr.  tit.  Release  I.  2.  Vin.  Abr.  tit.  Release  P. 

(u)  Littleton  observes,  that  a  release  "  of  all  demands"  is  the  best  and  strongest  release ;  and 
Lord  Coke  adds,  that  the  word  "  demand "  is  the  strongest  word  in  the  law,  except  the  word 
"  claim,"  and  observes,  that  a  release  of  all  demands,  discharges  all  sorts  of  actions,  rights,  and 
titles,  conditions,  (before  and  after  breach),  executions,  appeals,  rents  of  all  kinds,  covenants, 
contracts,  recognizances,  statutes,  &c.  There  is  little  doubt  indeed,  but  any  words,  where  the 

intention 


CHAP.  XIX. 

Bro.  Release, 
56.  58. 


Co.  super  Lit. 
264. 


Co.  Idem. 


Co.  super  Lit. 

264. 

8  E.  4.  3. 

21  E.  4.  'J. 
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And  in  all  these  cases  care  must  be  had  there  be  no 
mistakes ;  for  mistakes  will  make  releases  and  confirm- 
ations void  as  well  as  other  grants.  And  therefore  if  A. 
make  a  release  to  B.  in  this  manner;  Novcritis,  $•<:.  me  A. 
de  B.  remisisse,  Sfc.  *B.  omnes  actiones  c/uas  idem  U.  habct 
versus  A.,  whereas  it  should  be  quas  idem  A.  habet  versus 
B. ;  this  release  is  void  (w). 

If  there  be  lord  and  tenant,  and  the  lord  purchase  the 
tenancy ;  by  this  means  the  services  are  released  and  ex- 
tinct in  law  (or).  And  if  the  lord  disseise  his  tenant,  and 
make  a  feoffment  in  fee  by  deed,  or  without  a  deed ;  this 
is  a  release  in  law  of  the  seigniory  (y). 

If  a  disseisee  disseise  the  heir  of  the  disseisor,  and 
make  a  feoffment  with  or  without  a  deed;  this  is  a  release 
in  law  of  the  right  in  fee.  And  if  he  make  a  lease  for  life, 
this  is  a  release  in  law  of  the  right,  so  long  as  the  lease 
doth  last. 

*  If  a  creditor,  as  an  obligee,  or  the  like,  make  a  debtor, 
as  the  obligor,  &c.  his  executor;  by  this  means  the  action 
is  released  by  act  of  law,  and  yet  the  duty  remains  still, 
for  the  executor  may  retain  so  much  of  the  goods  of  the 
testator  (z).  And  if  the  creditor  be  a  woman,  and  she  marry 
with  the  debtor ;  by  this  the  debt  is  released  in  law  (a).  And 
if  there  be  two  obligees  or  debtees,  and  one  of  them,  being 
a  woman,  is  married  to  the  obligor;  this  is  a  release  in  law 
of  the  debt,  albeit  the  creditor  be  an  infant  (6). 

But 
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8.  What  shall 
be  said  a  re- 
lease in  law : 
or  not :  and 
how. 

Of  a  seignory. 
Of  a  right  of 
laud. 


*  P.  33.',. 
Of  a  right  of 
action. 
Executor. 


intention  sufficiently  appears,  would  operate  as  a  release ;  or,  in  other  words,  would  be  held  to  effect 
the  intention.  On  the  other  hand,  the  intention  is  a  matter  so  much  attended  to,  and  properly  so, 
that  a  release  is  not  allowed  to  operate  beyond  the  clear  intention  of  the  parties,  how  extensive  and 
comprehensive  soever  the  words  of  the  release  may  happen  to  be.  Payler  v.  Homersham,  4  Maul,  x 
Sel.  425.  See  Butcher  v.  Butcher,  I  New  Rep.  113. — It  may  be  proper  to  abserve  that  a  covenant 
itoi  to  sue,  will  operate  as  a  release.  See  Dean  v.  Newhall,  8  Duruf.  &  East's  T.  K.  168. 

(IT)  As  the  courts  will  transpose  and  modify  words,  in  order  to  make  them  effect  the  intention 
of  the  parties,  they  would,   it  is  presumed,  in  such  a  case  as  the  above,  transpose  the  names  . 
and  /;.  ami  hold  the  release  to  be  good.     As  to  mistakes  and  misrecitals  in  releases,   see  Bac. 
tit.  Release  L.— Vin  Abr.  tit.  Release  L.  3. 

e  Walking's  Treatise  on  Copyholds,  as  to  the  different  ways  in  which  the  copyhold  tenure 
m;iy  heeome  extinguished  by  union  with  the  freehold  in  the  lord.  To  produce,  however,  a  complete 
extinction  of  the  copyhold  tenure,  the  lord  must  be  seised  in  fee-simple,  and' the  fee  of  the  copyhold 
must  come  to  him.  If  he  was  only  seised  of  a  life  estate  in  the  manor,  there  would  only  be  a 

:!Mon  of  the  copyhold  tenure  during  his  life,  and  not  a  complete  extinction  of  it 
(y)  If  the  lord  (supposing  he  is  seised  of  the  manor  in  fee)  once  treats  copyholds  which  may  come 
to  him  by  escheat,  &c.  us  freehold,  they  for  ever  lose  their  demiseable  quality,  and  can  never  after- 
wards be  granted  as  copyhold,  and  all  seignioral  rights  in  respect  of  them  are  for  ever  extinguished. 
Where,  however,  the  lord  is  only  seised  of  the  manor  for  life,  or  some  other  partial  estate,  there  his 
treating  the  copyhold  as  freehold  will  only  produce  a  suspension  of  the  copyhold  tenure  during  the 
continuance  of  his  estate  in  the  manor,  and  the  remainder-man  may  again  demise  the  premises  by- 
copy. 

(:)  The  executor  may  retain  his  debt  out  of  the  testator's  assets   in   preference  to   all  other 
( n-ditors  of  the  same  degree.     But  see  further  on  this  subject  in  the  chapter  on  Will-. 

(a)  See  supra,  page  333,  note  (m),  on  the  effect  which  marriage  has  upon  contracts  antecedently 
entered  into  between  husband  and  wife. 

-re  accordingly  i  Salk.  306.— 8  Co.  136.  If  an  infant  of  the  age  of  seventeen  years  maki* 
his  debtor  executor,  it  is  a  release  in  law  ;  for  as  the  law  gives  him  power  to  make  an  executor,  it 
gives  his  executor  the  same  advantage  with  others,  Co.  Lit.  264.  A  male  infant  of  the  a»e  <>t  H 
years  may  make  a  will  and  appoint  executors,  and  a  female  infant  of  the  age  of  12  years. 
Though  it  is  laid  down  in  Co.  Lit.  (ub.  sup.)  that  if  an  infant  of  the  age  of  17,  makes  his  will,  and 
appoints  his  debtor  executor,  that  the  debt  due  from  the  executor  is  thereby  releasn I  ;  yet  it  is 
presumed  that  this  would  equally  be  the  case  it'  the  infant,  if  a  male,  was  of  the  age  ot 
and  if  a  female,  of  the  age  of  12  years.  See  further  on  die  subject  of  a  person  appointing  his 
debtor  executor,  infra,  next  note  (d). 
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But  if  there  be  a  woman  executrix  to  the  debtee,  and 
she  take  the  debtor  to  the  husband,  this  is  no  release  in 
law  (c). 

And  if  an  obligor  be  made  administrator  of  the  goods 
and  chattels  of  the  obligee;  this  is  no  release  in  law  (d). 

Where  divers  join  in  any  suit  or  action  to  recover  any 
personal  thing  of  which  they  are  to  have  the  joint  benefit 
or  interest,  when  the  law  doth  not  compel  them  to  join, 
there  the  release  of  one  of  them  shall  bar  all  the  rest. 
And  therefore  if  two  men  join  in  an  action  of  debt,  tres- 
pass, or  the  like,  and  one  of  them  alone  doth  release  to 
the  defendant ;  this  is  a  bar  to  the  other  plaintiff'  also  («). 
So  if  a  statute  or  an  obligation  be  tliade  to  two  or  more, 
and  one  of  them  release  it  to  the  conusor  or  obligor ;  this 
is  a  discharge  of  the  whole  duty,  and  a  bar  to  the  rest,  so 
that  they  can  make  no  use  of  the  statute  or  obligation. 
But  if  divers  be  charged  in  an  action,  and  they  for  the 
discharge  of  themselves  only  join  in  a  suit  or  action, 
where  also  they  can  do  no  otherwise,  being  compelled  by 
law  to  join ;  in  this  case,  the  release  of  one  of  them  shall 
not  hurt  the  others.  And  therefore,  if  divers  join  in 
a  writ  of  error,  attaint,  or  audita  querela,  and  one  of 
them  release  to  the  defendant  in  the  writ;  this  will  not  bar 
the  rest  of  their  remedy,  but  they  may  go  on  in  their  suit 
notwithstanding. 

Executors.  If  there  be   two  or  more   executors,  and  one  of  them 

alone  release  a  debt  or  duty  to  the  testator  before  judg- 
ment in  a  suit,  had  by  all  the  executors  against  the  debtor, 
this  will  bar  all  the  rest  (jf ).  But  otherwise  it  seems  it  is 
after  judgment  had  (g). 

If  a  writ  of  ward  be  brought  by  two,  and  one  of  them 
release  ;  this  shall  not  bar  his  companion,  but  shall 
enure  to  his  benefit ;  for  hereby  he  shall  have  the  whole 
ward  (h). 

A  release  made  to  the  tenant  in  tail,  or  for  life,  of  the 
right  to  the  land,  shall  avail  and  enure  to  him  that  hath 
a  reversion  or  remainder  in  deed.  And  so  £  converso,  a 
release  made  to  him  that  hath  a  remainder  or  reversion 
will  avail  and  enure  to  the  benefit  of  him  that  hath  the 
estate  tail  for  life,  or  years  precedent (i).  As  if  a  disseisor 

make 


9.  The  force 
and  virtue  of 
it :  and  how  it 
shall  enure  and 
be  construed 
and  taken. 
1.  In  respect 
of  the  persons: 
and  where  a 
release  made 
by  one  shall 
bind  another : 
and  where  not: 
and  where   a 
release  made 
to  one,  shall 
ennre  to  an- 
otherj  or  not. 
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Bro.  Release, 

84.  94. 

stat.  23  H.  8. 

ch.  3. 


26  H.  7.  4. 


Co.  super  Lit. 

205. 

Lit.  sect.  452. 

470. 

Co.  super  Lit. 

275.  290.  267,' 

268. 

Co.  8.  151. 


(c)  Because  she  hath  the  debt  m  another  right ;   and  if  this  amounted  to  a  release  in  law  it  would 
be  a  devastavit,  which  is  a  wrong  the  law  will  not  suffer,  Co.  Lit.  264. — in  Grossman  v.  Reade,  Cro. 
Eliz.  114.  it  was  adjudged  that  by  the  intermarriage  the  debt  which  the  executrix  had  in  auter  droit, 
was  not  extinct  but  suspended,  and  that  after  the  baron's  death,  an  action  would  lie  against  his  ex«. 
ecutor.     Creditors,  however,  of  the  debtee,  or  others  interested  in  the  payment  of  the  debt,  need 
not  wait  till  after  the  debtor's  death  ;  for  there  is  no  doubt  that  equity  in  such  a  case  would  compel 
the  debtor  to  pay  the  debt  into  Court  for  the  benefit  of  the  parties  interested  in  it. 

(d)  But  if  the  obligee  make  the  obligor  his  executor,  this  is  a  release  in  law,  but  not  always  in 
equity.    But  see  further  on  the  subject  in  the  chapter  on  Wills. 

(e)  But  if  the  release  should  be  without  consideration,  and  would  operate  to  the  prejudice  of  the 
other  plaintiff,  the  court,  it  is  presumed,  would  order  the  release  to  be  cancelled.    See  Montstephen 
v.  Brooke,  1  Chitty's  Rep.  390  and  see  Doe  v.  Franklin,  7  Taunt.  9. 

(/)  But  the  release,  it  is  presumed,  would  not  be  good  in  equity,  as  against  creditors  or  others 
who  might  be  prejudiced  by  it.  See  supra,  page  334,  note  (<j). 

(§•)  It  may  perhaps  be  doubted,  whether  any  sound  reason  can  be  given  for  this  distinction. 

(/t)  Wardship  taken  away  by  the  act  of  the  12  Car.  2.  ch.  24. 

(i)  This  is  to  be  understood  of  releases  by  way  of  mitter  U  droit,  or  by  way  of  extinguish- 
ment. 
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make  a  lease  for  life,   and  the  disseisee  *  release  to  the     *  p.  330. 

tenant  for  life ;  this  shall  enure  to  the  disseisor.     So  if  he, 

or  a  tenant  for  life,  make  a  lease  for  life,  the  remainder  for 

life,  the  remainder  in  tail,  the  remainder  in  fee ;  and  the 

disseisee  or  first  lessor  doth  release  all  his  right  to  any  of 

them  in  remainder ;  this  shall  enure  unto  and  benefit  all 

the  rest.     And  if  the  husband  make  a  lease  of  his  wife's 

land  to  one  for  life,  the  remainder  to  another  in  fee,  and 

the  wife  after  his  death  doth  release  all  her  right  in  the 

land  to  him  in  remainder ;  this  shall  enure  to  the  lessee 

for  life. 

Co.  super  Lit.  If  a  disseisor  make  a  lease  for  life,  and  the  disseisee 
release  all  his  right  to  the  tenant  for  life  ;  this  shall  enure 
to  the  benefit  of  the  disseisor.  But  if  the  disseisee  release 
no  more  to  the  tenant  for  life,  but  all  actions  ;  this  release 
will  not  benefit  him  in  remainder,  or  reversion,  after  the 
death  of  the  tenant  for  life. 

Lit.  sect.  472.  If  a  disseisor  make  a  feoffment  to  two  in  fee,  and 
the  disseisee  release  to  one  of  the  feoffees,  this  shall  enure 
to  both  (k). 

Co.  super  Lit.        If  tenant  in  tail  be  disseised  by  two,  and  he  release  to 

27<>-  one  of  them,  this  shall  enure  to  both(Z).     But  if  the  king's 

tenant 

(fc)  Whether  the  release  would  enure  to  the  use  of  both  feoffees,  would  depend,  it  is  conceived, 
upon  the  fact,  whether  they  were  joint  tenants  or  tenants  in  common  ; — if  the  former,  in  that  case 
it  would  enure  to  the  use  of  both  ;  but  if  the  latter,  then  it  would  enure,  it  is  conceived,  only  to  the 
use  of  him  to  whom  it  was  made,  for  tenants  in  common  being  seised  of  several  estates,  a  release 
to  one,  he  being  a  strangej-  to  the  estate  of  the  other,  would  have  no  more  effect  with  respect  to  the 
estate  of  the  other  than  a  release  to  any  other  stranger  would  have,  that  is,  it  would  have  no  effect 
at  all.  On  the  subject  of  confirmation  to  joint  tenants  and  tenants  in  common,  see  supra,  page 
318,  note  (c),  and  page  319,  note(e). 

(J)  This  release,  if  without  warranty,  would  not  bar  the  right  of  entry  or  action  of  the  issue  in 
tail ;  but  if  it  was  with  warranty,  then,  as  long  as  they  had  assets  by  descent  from  the  warranting 
ancestor,  they  would  be  barred.  If  tenant  in  tail  conveyed  by  feoffment,  lease  and  release,  or 
bargain  and  sale  icith  warranty,  and  left  assets  to  descend  upon  his  issue,  such  issue  would  be  barred 
whilst  the  assets  were  unalienated.  But  for  farther  information  on  the  subject,  see  supra,  page 
181,  note  (/).  Where  a  tenant  in  tail  in  possession  conveys  by  lease  and  release,  &c.  tcith  warranty, 
such  warranty,  where  the  obligation  of  it  descends  upon  collateral  issue  in  tail  or  remainder-man, 
will  be  a  bar  to  them  without  assets.  See  supra,  page  181,  note  (/),  and  Doe  v.  Prcstridge,  4  Maul. 
1.  17<:.  Having  observed  that  the  release  of  the  disseisee  (tenant  in  tail)  without  warranty  will 
not  bar  the  right  of  action  of  the  issue  or  heir  in  tail,  an  important  question  here  presents  itself,  and 
one  upon  which  but  little  information  is  to  be  met  with.  The  question  alluded  to  is,  whether  each 
and  every  succeeding  heir  or  issue  in  tail  may  bring  his  formedon,  provided  he  brings  it  within  the 
period  allowed  by  the  statute  of  the  21  Jac.  1.  c.  16.  s.  1. ;  or  whether,  if  a  preceding  tenant  in 
tail,  who  has  a  right  of  action,  neglects  to  bring  his  formedon  within  the  period  mentioned  in  the 
statute — whether,  in  such  a  case,  his  laches  are  a  bar  to  each  succeeding  heir  iu  tail  as  well  as  to 
himself?  The  answer  to  this  question,  of  course,  depends  upon  the  meaning  of  the  statute  just 
noticed.  The  language  of  the  act  is,  that  "  For  quieting  of  men's  estates,  and  avoiding  of  suits, 
be  it  enacted  by  the  king's  most  excellent  majesty,  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  that  all  writs  of  formed  on  in  descender,  formedon  in  remainder,  and 
tl«n  in  n-rerter,  at  any  time  hereafter  to  be  sued  or  brought,  of  or  for  any  manors,  lands,  tene- 
ments, or  hereditaments,  whereuuto  any  person  or  persons  now  hath  or  have  any  title,  or  cause  to 
have  or  pursm,-  any  such  writ,  shall  be  sued  and  taken  within  twenty  years  next  after  the  end  of  this 
^sion  of  parliament :  and  after  the  said  twenty  years  expired,  no  such  person  or  persons, 
or  any  of  their  heirs,  shall  have  or  maintain  any  such  writ,  of  or  for  any  of  the  said  manors,  lands, 
inrnts,  or  hereditaments.*  And  that  all  writs  of  formedon  in  descender,  formedon  in  remainder  and 
•••rtcr,  of  any  manors,  lands,  tenements,  or  other  hereditaments  whatsoever,  at  any 
time  hereafter  to  be  sued  or  brought  by  occasion  or  means  of  any  title  or  cause  hereafter  happening, 
shall  be  sued  and  taken  within  twenty  years  next  after  the  title  and  cause  of  action  first  di^cuidt  J 

or 


The  abore  clause,  it  will  be  perceived,  applies  solely  to  cases  existing  at  the  time  of  passing 


the  act. 
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tenant  be  disseised  by  two,  and  be  release  to  one  of  them ; 
this  shall  not  enure  to  the  other.     So,  if  two  joint  tenants 

make 

or  fallen,  and  at  no  time  after  the  said  twenty  years ."  Then  follows  a  clause  respecting  entries, 
and  then  a  proviso  "  that  if  any  person  or  persons  that  is  or  shall  be  entitled  to  such  writ  or  writs, 
[writs  of  formedon],  or  that  hath  or  shall  have  such  right  or  title  of  entry,  be  or  shall  be  at  the  time 
of  the  said  right  or  title  first  descended,  accrued,  conic,  or  fallen,  within  the  age  of  one  and  twenty 
years,  feme  covert,  non  compos  mentis,  imprisoned,  or  beyond  the  seas,  that  then  such  (person  and 
persons,  and  his  and  their  heir  or  heirs,  shall  or  may,~notwithstanding  the  said  twenty  years  be 
expired,  bring  his  action,  or  make  his  entry,  as  he  might  have  done  before  this  act ;  so  as  such 
person  or  persons,  or  his  or  their  heir  and  heirs  shall,  within  ten  years  next  after  his  and  their  full 
age,  discoverture,  coming  of  sound  mind,  enlargement  out  of  prison,  or  coming  into  this  realm, 
or  death,  take  benefit  of  and  sue  forth  the  same,  and  at  no  time  after  the  said  ten  years." 

In  order  the  better  to  come  at  the  true  construction  of  the  above  act,  it  will  be  proper  to  under- 
stand the  nature  of  the  estate  of  tenant  in  tail.  It  may  be  hardly  necessary  to  observe,  that  an 
estate  tail  is  an  estate  in  corporeal  or  incorporeal  hereditaments  limited  to  a  man  and  the  heirs  of  his 
body*  Before  the  statute  de  donis  conditionalibus,  an  estate  so  limited  was  held  to  give  the  donee  a/ee 
simple  conditional;  that  is,  a  fee  simple  upon  condition  of  his  having  issue.  As  soon  as  he  had  issue, 
lie  acquired  the  power  of  selling  or  alienating  the  property.  See  Treat,  on  Sett,  page  4.  The  power- 
ful families  of  the  kingdom  being  desirous  of  rendering  their  possessions  unalienable,  procured  the 
statute  de  donis  to  be  passed.  After  reciting,  that  gifts  were  often  made  upon  condition,  as  to  a  man 
and  the  heirs  of  his  body,  &c.,  and  that  after  the  condition  was  performed,  by  having  issue  the 
donee  had  power  to  alienate  the  lands  to  the  disinheriting  of  the  issue,  and  contrary  to  the  intention 
of  the  donor ;  in  order  to  provide  a  remedy  in  such  cases,  it  is  enacted,  that  the  will  of  the  donor 
shall  from  thenceforth  be  observed,  and  that  the  donee  shall  have  no  power  to  alienate  the  lands,  but 
that  they  shall  remain  to  the  issue  ;  and  on  the  failure  of  issue  shall  revert  to  the  donor  or  his  heirs. 
By  force  of  this  statute,  estates  tail  for  a  long  period  became  unalienable  ;  and  though  the  courts 
devised  means  by  which  to  evade  the  statute,  and  though,  in  subsequent  times,  even  the  legislature 
itself  has  done  something  towards  relaxing  its  strictness,  yet  it  still  remains  in  force,  in  all  cases 
•where  certain  recognized  modes  (as  recoveries,  fines,  warranties,  &c.)  are  not  resorted  to  for  the 
purpose  of  evading  it.  Amongst  other  means  by  which  its  strictness  is  relaxed,  the  above  noticed  act 
of  21  Jac.  1.  may,  perhaps,  be  regarded  as  one.  To  what  extent  this  act  interferes  with  the  statute 
de  donis,  is  the  point  which  forms  the  subject  of  our  present  inquiry.  In  order  to  come  to  a  more 
correct  conclusion  in  this  inquiry,  it  will  be  proper  to  observe,  that  ever  since  the  passing  of  the 
statute  de  donis,  it  has  been  held,  that  each  and  every  succeeding  tenant  in  tail  has  an  estate  or  title 
distinct  from  the  estate  or  title  of  the  preceding  one,  because  each  such  succeeding  tenant  in  tail  is 
held  to  derive  his  title,  not  from  the  preceding  tenant  in  tail,  but  from  the  donor ;  and  although  the 
succeeding  tenant  in  tail  may  derive  his  title  through  the  preceding  one,  still  he  is  held  to  take  no 
estate  or  interest  from  him,  but  per  for  mam  donL  See  2  Yes.  sen.  634.  Seville's  Case,  cited  1  Ves.  sen. 
224 ;  and  see  1  P.  Wms.  721.  3  Rep.  41  b.  Co.  Lit.  15  b.  and  note  (2).— In  a  certain  sense,  there- 
fore, every  tenant  in  tail  is  to  be  regarded  as  a  kind  of  purchaser.  The  act  of  the  21  Jac.  1.  must 
be  clearly  construed  with  reference  to  the  doctrine  just  noticed. 

Each  succeeding  tenant  in  tail,  therefore,  having  an  estate  or  title  distinct  from  the  estate  or  title 
of  the  preceding  one,  even  though  the  succeeding  one  may  be  the  son  and  issue  in  tail  of  the  preced- 
ing one,  it  of  course  follows,  that  a  title  or  cause  of  action  (spoken  of  by  the  act)  which  falls  upon 
the  son  in  respect  of  his  estate  tail,  cannot  possibly  be  the  same  title  or  cause  of  action  which  had 
previously  fallen  upon  his  father  in  respect  of  his  (the  father's)  estate  tail.  As  the  estates  of  the 
father  and  the  son  are  distinct  estates,  so  the  father  and  the  son  must  necessarily  have  each  a  distinct 
cause  of  action  on  account  of  his  own  estate ;  and  consequently  when  the  act  says,  that  formedon  in 
descender  shall  be  brought  within  twenty  years  after  the  title  or  cause  of  action  first  descended  or 
fell,  it  must  necessarily  mean,  that  every  party  who  brings  a  formedon,  must  bring  it  within  twenty 
years  next  after  his  (the  party's)  own  title  or  cause  of  action  first  descended  or  fell,  and  not  within 
twenty  years  after  the  title  or  cause  of  action  of  some  other  person  (and  which  related  to  another 
estate  or  interest)  descended  or  fell  upon  such  other  person. 

Every  person,  therefore,  who  has  a  distinct  estate,  (as  every  tenant  in  tail  has),  must,  if  he  is 
disseised  of  such  estate,  have  a  distinct  cause  of  action,  and  the  act  of  James  allows  him  twenty 
years  in  which  to  bring  his  formedon  after  such  cause  of  action  first  arises.  If,  therefore,  a  title  or 
cause  of  action  tails  or  descends  upon  A.  B.  and  he  neglect  to  bring  his  formedon  within  twenty 

years 

*  In  a  will,  an  estate  tail  may  be  created  by  devising  the  property  to  a  man  and  his  issue,  &c. ;  but 
such  words  in  a  will  have  the  same  effect  with  the  words  "  heirs  of  the  body  ;"  therefore,  so  far 
as  concerns  the  present  purpose,  it  will  be  sufficient  to  observe,  that  an  estate  tail  is  an  estate 
limited  to  a  man  and  the  heirs  of  his  body.  [A  limitation  to  a  man  and  the  heirs  of  his  body  is  an 
estate  in  tail  general ;  an  estate  in  special  tail,  is  a  limitation  to  a  man  and  the  heirs  of  his  body  by  a 
particular  woman,  &c.  j  but  the  notice  of  these  distinctions  is  not  very  material  to  the  subject  under 
consideration.] 
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yeare  after  it  so  fills  or  descends,  on  what  ground  can  it  be  contended,  that  the  son  and  issue  in  tail 
of  A.  B.,  who  has  a  distinct  title  or  cause  of  action  from  the  one  which  his  father  had,  shall  be 
barred  of  his  formedon  ?  As  to  tho  expression  in  the  act,  "first  descended  or  fallen"  it  must  be 
quite  clear,  that  in  whatever  sense  the  term  "first"  is  to  be  understood,  it  must  be  applied  to  the 
title  or  cau-e  of  action  which  has  descended  or  fallen  upon  the  person  having  such  title  or  cause  of 
action,  and  not  to  the  title  or  cause  of  action  which  had  previously  fallen  or  descended  upon  some 
other  person. 

Another  argument  in  favor  of  the  construction  contended  for,  is,— that  it  cannot  be  supposed 
that  the  act  meant  to  entirely  take  away  the,  right  of  any  one  who  had  himself  an  original,  primary, 
substantive  right,  and  not  derived  by  descent  from  another;  because  it  cannot  be  supposed  that 
the  act  meant  to  deprive  one  man  of  his  right  for  the  laches  and  neglect  of  another.  It  may,  there- 
fore, it  is  conceived,  be  safely  assumed,  that  the  act  did  not  intend  to  entirely  take  away  the  right 
<>f  any  man,  where  his  right  was  a  primary,  original  right,  and  not  a  mere  derivative  one  ;  but 
merely  meant  to  narrow  or  abridge  the  period  in  which  lie  might  recover  his  right  where  he  had 
been  'deprived  of  it.  If  this  is  admitted,  then  it  necessarily  follows,  that  each  succeeding  issue 
in  t.iil  (each  such  issue  in  tail  having  an  original,  primary  right)  has  still  a  right  to  bring  a 
fonneilon,  provided  he  brings  it  within  the  period  prescribed  by  the  act.  But,  is  there,  it  may 
In- a-ke.l,  anything  either  in  the  language  or  evident  meaning  of  the  act  which  militates  against 
this  opinion  r1  If  the  construction  of  the  act  is  to  be  influenced  (as  it  is  conceived  it  must)  by 
the  doctrine  above  noticed,  viz.  that  each  and  every  succeeding  tenant  in  tail  has  a  distinct  estate 
from  that  of  his  ancestor,  *  then  it  must  be  tolerably  clear,  that  this  question  may  be  safely  an- 
swered in  the  negative.  Construing  the  act  with  reference  to  this  doctrine,  nothing  either  in 
the  preamble  to  the  act,  or  in  the  enacting  part,  (even  if  that  part  of  the  enacting  clause  which 
applies  solely  to  cases  which  were  in  existence  at  the  time  of  passing  the  act  should  be  resorted  to 
in  order  to  aid  the  construction  of  that  part  of  it  which  applies  to  cases  which  may  now  arise),  or 
in  the  proviso,  can  be  fairly  considered  to  oppose  the  opinion  just  advanced  ;  nor  is  there  in  the; 
general  object  which  the  act  had  in  view,  that  of  quieting  titles,  any  thing  that  militates  against  sticli 
opinion.  But  in  order  to  be  the  better  satisfied  of  this,  let  us  take  a  more  minute  view  botli 
of  the  different,  or  component  parts  of  the  act,  and  of  its  general  object. 

\<  to  the  preamble,  which  speaks  of  quieting  titles,  it  cannot,  it  is  conceived,  have  the  slightest 
influence  in  the  construction  of  the  act:  at  any  rate,  to  hold,  that  the  preamble  affords  an  evidence 
that  it  was  the  intention  of  the  act  to  make  the "laches  of  tenant  in  tail  operate  as  a  bar  to  the  is-ne, 
or  heir  in  tail  would  be  quite  absurd,  unless  it  could  be  contended,  that  it  afforded  an  equal  evidence 
that  his  laches  should  bar  the  remainder-man  and  revcrsioner.  This,  however,  it  would  be  impossible 
to  contend,  the  remainder-man  and  reversioner  being  clearly  not  barred  by  the  laches  of  tenant  in 
tail,  but  may  bring  their  formedons  notwithstanding  his  laches.  To  have  made  the  act  really  an  act 
for  tjuit-tinff  title*,  the  laches  of  tenant  in  tail  should  have  been  made  a  bar  to  the  formedon  of  the 
remainder-man  and  reversioner,  as  well  as  of  the  issue  or  heir  in  tail  t.  But  whilst  the  remainder-man 
or  reversioner  may  bring  his  formedon,  and  that  too,  at  a  more  remote  period  than  the  issue  or  heir  in 
tail  tan  possibly  bring  his,  it  must  be  clear,  that  whilst  this  can  be  done,  the  possession  cannot  be 
said  to  be  unit-ted  ;  and  as  the  possession  would  not  be  quieted  by  holding  the  issue  in  tail  to  be  barred 
of  his  formedon  by  the  laches  of  his  ancestor  or  predecessor,  it  is  evident  that  no  great  weight  is  to 
n ached  to  the  preamble  of  the,  act  ;  at  least,  it  must  be  obvious,  that  it  ought  not  to  be  made 
for  putting  a  construction  upon  the  act  to  the  prejudice  of  the  issue  in  tail.  If,  indeed,  the 
nble  can  have  any  weight  upon  the  question  under  consideration,  it  would  appear  to  be  in  favor 
•  if  the  is-aie  in  tail  and  not  against  him  ;  for  as  there  would  appear  to  be  as  strong,  or  even  a  stronger 
will  appear  from  what  is  said  hereafter)  for  making  the  laches  of  tenant  in  tail  a  bar  to 
remainder-man  and  reversioner,  than  for  making  them  a  bar  to  the  issue  in  tail,  yet,  as  the 
totoitkghatdng  ike  preamble}  does  not  make  the  laches  of  tenant  in  tail  a  bar  to  the  remainder- 
man and  reversioner,  though,  d  fortiori,  they  ought  to  bar  himrol/itr  than  the  issue  in  tail ;  it  is  fair  to 
presume,  that  it  did  not  intend  that  such  laches  should  operate  as  a  bar  to  the  issue.  Upon  the  whole,  it 

may 

*  It  may  be  reasonably  supposed,  that  the  legislature  had  this  doctrine  in  view  when  they  passed 
the  art,  and  assuming  this  to  be  the  case,  it  cannot  for  a  moment  be  supposed  that  it  was  intended 
to  make  the  IncAef  or  neglect  of  one  man  deprive  another  of  his  estate;  or,  in  other  words,  that  it 
>*as  no  more  intended  to  make  the  laches  of  tenant  in  tail  a  bar  to  the  issue  in  tail,  than  to  make  his 
ir  to  the  remainder-man  or  reversioner.  But  even  supposing  that  the  legislature  never 
thought  of  the  doctrine,  still  there  is  nothing  in  the  act  to  prevent  its  being  construed  with  reference 
to  the  doctrine  ;  and  this  being  the  case,  it  ought,  it  is  conceived,  to  be  construed  with  reference  to 
it,  more  •  specially  as  the  ends  of  justice  will  be  better  obtained  by  so  doing. 

^  means  of  a  recovery,  tenant  in  tail  can  destroy  the  right  of  the  remainder-man  or  revcr- 

11  as  the  right  of  the  issue  in  tail,  there  would  certainly  appear  to  be  as  much  reason  why 

his  laches  should  bar  the  remainder-man  and   reversioner  of  their  formedons,  as  that  they  should  bar 

')  tail  of  his.     What  good  reason  indeed  could  be  assigned   for  making  the  laches  of  tenant 

in  tail  a  bar  to  the  issue  in  tail,  which  might  not  be  equally  assigned  for  making   his  Inches  a  bar  to 

remainder-man   and   reversioner?     And   if  not,  then  why  put   a   strained   and   forced  con»ti  nc- 

tion  on  the  act,  in  order  to  make  it  a  bar  to  the  heir  or  issue  in  tail,  where,  under  the  very  same 

circumstances  it  would  uot  be  a  bur  to  the  remaiuder-mau  or  reversioner? 
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may  perhaps  be  safely  decided,  that  there  is  nothing  in  the  preamble  that  can  at  all  induce  a  con- 
struction of  the  act  unfavorable  to  the  right  of  each  and  every  succeeding  issue  or  heir  in  tail  to 
bring  his  fonnedon,  provided  he  brings  it  within  twenty  years  after  his  right  first  accrues. 

Assuming  it  as  clear  that  the  preamble  contains  nothing  to  induce  a  construction  of  the  act  at  all  pre- 
judicial to  the  right  of  the  issue  or  heir  in  tail  to  bring  his  fonnedon  notwithstanding  the  laches  of  his  an- 
cestor or  predecessor ;  we  will  next  consider  the  enacting  part,  and  see  whether  it  contains  any  thing  to 
affect  this  right.  That  clause  of  the  enacting  part,  which  applies  to  cases  which  should  arise  after  the 
passing  of  the  act,  says,  "that  all  writs  of  fonnedon  in  descender,  to  be  brought  by  means  of  any  title 
or  cause,  (cause  of  action  meant),  shall  be  sued  within  twenty  years  next  after  the  title  or  cause  of 
action  first  descended  or  fallen,  and  at  no  time  after  the  said  twenty  years."  Now  considering  (as  it 
is  conceived  we  clearly  must)  that  each  and  every  succeeding  tenant  in  tail  has  a  distinct  estate  or 
title  from  the  preceding  one,  it  must  be  clear,  that  there  is  nothing  in  the  enacting  part  to  prejudice 
the  right  of  each  and  every  succeeding  issue  or  heir  in  tail  from  bringing  his  formedon  notwith- 
standing the  laches  of  his  ancestor  or  predecessor.  The  only  thing  in  the  enacting  part  to  countenance 
for  a  moment  a  contrary  opinion,  is  the  expression,  "  FIRST  fallen  or  descended."  If  the  penner  of  the 
act  had  any  particular  case  in  view  which  he  meant  to  provide  for  by  making  use  of  this  expression, 
lie  probably  contemplated  such  a  case,  as  that  of  a  person  having  two  or  more  estates  tail,  or  an  estate 
tail  and  reversion  in  fee,  accruing  at  di  tie  rent  periods  (a  thing  which  might  very  possibly  happen),  and 
the  expression  "  first  fallen  or  descended"  was  intended  to  provide  for  such  a  case  ;  and  the  meaning 
of  the  act  in  that  case  would  be,  that  the  party  should  be  barred  of  his  formedon  unless  he  brought 
it  within  twenty  years  from  the  time  his  first  title  accrued.  In  the  enacting  part  therefore, 
there  certainly  appears  to  be  nothing,  either  in  letter  or  spirit,  that  can  fairly  be  considered  to 
militate  against  the  opinion,  that  each  and  every  succeeding  heir  in  tail  has  twenty  years  within 
which  to  bring  his  fonnedon,  and  that  he  is  in  no  wise  affected  by  the  laches  of  his  ancestor  or  pre- 
decessor. Had,  indeed,  the  enacting  part  said,  that  no  person,  or  his  heirs,  should  bring  a  formedon 
after  twenty  years  from  the  time  his  title  or  cause  of  action  first  descended  or  fell,  in  that  case  there 
might  have  been  some  ground  for  contending,  that  the  word  "  lieirs"  was  to  be  understood  to  mean 
heirs  or  issue  in  tail,  and  that  if  a  person  suffered  twenty  years  to  elapse  without  bringing  his 
formedon  after  his  right  descended  or  fell,  that  not  only  himself  was  barred,  but  that  his  heirs  or 
issue  in  tail  were  also  barred.  And  yet  even  if  the  word  "heirs"  had  been  made  use  of,  there 
might  have  been  great  reason  for  contending  that  heirs  general  were  meant,  and  not  heirs  in  tail,  and 
that  the  word  was  made  use  of  in  order  to  provide  for  such  a  case  as  the  following,  viz.  that  if  a  right 
or  cause  of  action  descended  or  fell  upon  tenant  in  tail,  and  a  reversion  in  fee  afterwards  descended 
upon  him,  and  he  then  died,  having  suffered  twenty  years  to  elapse  from  the  time  his  title  as  tenant 
in  tail  accrued,  but  within  twenty  years  from  the  descent  of  the  reversion  in  fee,  that  his  heir  at 
law  should  be  barred  of  his  formedon  in  reverter,  (by  reason  that  the  reversion  had  actually  vested  in 
the  ancestor  guilty  of  the  laches},  and  should  not  have  a  further  period  of  twenty  years  after  the 
reversion  descended  upon  him.  The  above  construction,  supposing  the  word  "  heirs"  had  occurred  in 
the  enacting  part,  would  have  accorded  with  the  construction  above  put  upon  the  expression  "first  fallen 
or  descended."  The  word  "  heirs  "  however,  does  not  occur  in  the  enacting  part;  therefore  it  is  per- 
liaps  hardly  necessary  to  enquire  what  construction  it  ought  to  have  borne  in  case  it  had  occurred. 

The  clause,  indeed,  which  speaks  of  cases  which  existed  at  the  time  of  passing  of  the  act,  contains 
the  word  "  heirs,"  bui  what  might  be  the  reason  for  using  the  word  in  this  clause  and  not  also  using 
it  in  the  enacting  clause,  which  relates  to  cases  which  should  occur  after  the  making  of  the  act,  is  a 
point  upon  which  it  is  hardly  possible,  perhaps,  to  hazard  a  conjecture.  Whether  a  distinction  was 
intended  is  impossible  to  say  ;  and  supposing  no  distinction  was  intended,  then  it  may  be  asked,  was  it 
intended  that  the  word  "  heirs  "  should  have  been  made  use  of  in  the  clause  relating  to  cases  which 
should  occur  after  the  passing  of  the  act,  or  was  it  by  inadvertency  introduced  in  the  former  clause  ? 
This  is  a  point  it  is  impossible  to  decide.  Some  have  thought  that  a  distinction  was  intended;  whilst 
on  the  other  hand,  it  has  been  considered  as  if  it  was  clear,  not  only  that  no  distinction  was  intended, 
but  as  if  it  was  equally  clear  that  the  word  "  heirs"  should  have  been  inserted  in  the  clause  which 
relates  to  cases  which  should  arise  after  the  passing  of  the  act,  as  well  as  in  the  clause  which  relates 
to  cases  which  existed  when  the  act  was  made.  This  construction,  however,  of  acts  of  parliament 
l>y  inference,  or  rather  indeed  by  guess,  would  seem  to  be  very  objectionable  in  perhaps  every  case, 
"bat  especially  in  the  case  under  consideration  ;  for  when  it  is  considered  that  the  right  of  the  issue 
in  tail  was  secured  to  lam  by  an  act  of  parliament  (the  statute  dc  donis)  there  may  be  great  reason  to 
think  that,  he  ought  not  to  be  deprived  of  his  right  by  inferences  or  guesses  drawn  from  a  statute, 
which  every  one  must  admit  is  extremely  obscure.  But,  even  allowing  that  the  act  should  be  con- 
strued as  if  tiie  word"  heirs"  was  actually  contained  in  the  clause  which  relates  to  cases  arising 
since  the  passing  of  the  act,  still,  the  question  arises,  whether  the  term  "  heirs"  which,  in  its  common 
acceptation  is  applied  to  heirs  general,  could  property  be  applied  to  issue  or  heirs  in  tail.  Even 
if  it  had  occurred  in  the  act,  perhaps  much  might  have  been  urged  against  its  being  applied  to  heirs 
or  issue  in  tail  and  in  favor  of  its  being  only  applied  to  heirs  general — as  in  such  cases  as  the  case 
before  put  of  tenant  in  tail  upon  whom  the  reversion  in  fee  descends  allowing  tvyenty  years  to  elapse 
without  bringing  his  formedon.  [The  reasons  for  this  opinion  will  be  found  below,  in  the  observa- 
tions which  are  made  on  the  proviso  of  the  act.] 

With  the  fact  that  the  clause  of  the  act,  under  which  the  issue  or  heir  in  tail  must  be  barred  of 
his  formedon  if  barred  of  it  at  all,  does  not  contain  the  word  "  heirs  " ;  with  nothing  like  any  clear, 
distinct  ground  on  which  to  contend  that  it  ought  to  be  supplied  by  construction  ;  and  even  sup- 
pc&iiig  that  it  ought  to  be  supplied  by  construction,  still,  as  there  would  be  a  doubt  whether  it  ought 

to 
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to  be  applied  to  heirs  general,  or  to  heirs  or  issue  in  tail ;— considering  all  those  tilings,  and  moreover 
considering  that  a  clear,  long  recognized  right,  created  by  act  of  parliament  (the  statute  dc  donis), 
ought  not  to  be  taken  away  by  any  legislative  enactment  of  an  obscure  or  ambiguous  nature; — under 
all  these  circumstances  and  considerations,  it  would  seem  to  be  wrong  to  carry  the  operation  of  the 
act  under  consideration  beyond  its  clear  and  evident  meaning. 

It  remains  to  be  considered,  whether  the  proviso  can  be  regarded  as  sufficiently  shewing  that  the 
intention  of  the  act  was,— that  the  issue  or  heir  in  tail  should  be  barred  of  his  formedon  by  the  laches 
of  bis  ancestor  or  predecessor.  The  proviso  says,  "  that  if  any  person  or  persons  that  is  or  shall  be 
entitled  to  such  writ  or  writs  [writs  of  formedon],  ov  that  hath  or  shall  have  such  right  or  title  of 
entry,  be  or  shall  be  at  the  time  of  the  said  right  or  title  first  descended,  accrned,  come  or  fallen, 
within  the  age  of  onc-and-twenty  years,/t'me  covert,  non  compos  mentis,  imprisoned  or  beyond  the  seas, 
that  then  such  person  and  persons,  and  his  and  their  heir  and  heirs,  shall  and  may,  notwithstanding 
the  said  twenty  years  be  expired,  bring  his  action,  or  make  his  entry,  as  he  might  have  done  before 
this  act;  so  as  such  person  and  persons,  or  his  or  their  heir  or  heirs,  shall,  within  ten  years  next 
after  his  and  their  full  age,  discoverturc,  coming  of  sound  mind,  enlargement  out  of  prison,  or 
coming  into  this  realm,  or  death,  take  benefit  of  and  sue  forth  the  same,  and  at  no  time  after  the 
said  ten  years."  Here,  it  is  true,  heirs  are  expressly  named,  but  still  this  circumstance  affords  no 
conclusive  evidence  that  the  heir  in  tail  was  intended  to  be  barred  of  his  formedon  by  the  laches  of 
his  ancestor  or  predecessor  ;  for,  in  the  first  place,  it  may  be  observed,  that  the  proviso  only  applies 
to  the  cases  expressly  mentioned  in  it,  and  cannot  be  carried  beyond  such  cases :  and,  even  if  it 
should  be  contended  that  it  may  be  looked  at  with  a  view  to  collect  the  intention  of  the  act  in  other 
cases,  and  that  the  cbnstruction  of  the  act,  with  respect  to  such  other  cases,  may  be  aided  by  infer- 
ence or  conclusion  to  be  drawn  from  the  proviso ; — even  allowing  this  (which  may  perhaps  be 
allowing  more  than  ought  to  be  allowed  in  the  construction  of  an  act  of  parliament,  evidently  very 
obscure  upon  the  point  we  are  considering),  still,  there  would  seem  to  be  great  reason  to  contend, 
that  fairs  general  are  meant  in  the  proviso  and  not  heirs  in  tail',  and  that  the  word  "heir"  as 
applied  to  tenant  in  tail,  must  be  considered  to  have  been  made  use  of  in  order  to  provide  for  the 
casr  of  tenant  in  tail  who  might  have  the  immediate  reversion  in  fee  in  himself,  and  who  should  be,  and 
should  die  under  some  of  the  disabilities  mentioned  in  the  proviso,  and  at  whose  death  the  estate  tail 
should  expire.  The  proviso  provides  for  such  a  ca?e  as  this,  and  allows  Ms  heir  general  ten  years  in 
•which  to  bring  his  formedon.  It  is  admitted  that  this  opinion  is  not  agreeable  to  cases  which  have 
hern  decided  on  the  statutes  of  Limitations,  in  which  it  has  been  held  (but  whether  properly  or  not 
may  be  well  doubted)  that  the  heirs  general  of  tenant  in  tail,  with  reversion  in  fee  in  himself,  shall 
liave  a  new  period  in  which  to  recover  the  reversion,  and  not  merely  the  period  mentioned  in  tho 
proviso;  and  that  where  the  ancestor  by  his  laches  had  entirely  lost  his  remedy,  that  still  his  heir 
•.  al  shall  have  the  like  right  to  recover  the  reversion,  as  if  such  reversion  had  never  vested  in  the 
ancestor.  There  would  appear,  however,  to  be  great  reason  to  call  this  doctrine  in  question  ;  for  if 
of  the  thing  be  considered,  it  can  hardly  be  doubted,  but  that  the  object  of  the 
to  make  a  man's  laches  or  neglect  deprive  him  of  all  his  interest  in  the  property, 
not  merely  of  A  PART  of  .such  interest  where  he  might  happen  to  claim  in  two  or  more 
Hi.iraeteis.  To  allow  a  man  who  had  an  estate  tail  in  possession,  and  the  reversion  in  fee, 
both  existing  in  himself  at  one  and  the  same  time,  to  allow  him  and  his  heirs  (heirs  general) 
•  i  forty  yours,  within  which  to  assert  their  right,  and  only  to  allow  one-half  of  this 
period  to  tenant  in  tail  and  his  heirs  in  tail  would  be  evidently  unjust,  and  what  the  legis- 
lature, could  never  intend,  either  in  the  act  of  the  21  Jac.  1,  or  in  any  other  statute  of  Limi- 
tation; ;  fur  it  is  impossible  to  suppose,  that  the  legislature  could  ever  intend  to  give  one  man 
:md  hi  th  of  time  within  which  to  recover  his  right,  that  it  meant  to  allow  another 

fnr  li  of  his,  merely  because  the  interest  of  the  former  happened  to  be  broken  or  divided 

into  different  parts,— as  an  estate  tail  and  the  reversion  in  fee.     It  must  be  clear  that  the  object  of 
the  statutes  of  Limitation  is  to  deprive  the  party  guilty  of  laches  and  his  heirs,  of  the  estate  or  thing- 
and  of  his  whole  interest  in  it,  or  in  oilier  words  to  prevent  the  person  in  possession  from  being 
iunl  in  his  possession,  where  the  person  having  the  right  (no  matter  whether  a  right  partly  ia 
one  character  and  partly  in  another,  or  whether  a  right  in  one  character  only)  neglects  to  assert  his 
for  a  certain  number  of  years  *.    Upon  the  whole,  there  would  appear  to  be  much   reason  to 
nd   that   the  word  heirs  in  the  proviso,  means  heirs  general,  and  not  heirs  in  tail.     If,  indeed,'' 
heirs  in  tail  had  been  intended,  is  it  not  reasonable  to  suppose  that  heirs  in  tail  would  have  been 
xmed  ?    The  circumstance  of  their  not  being  named  either  in  the  enacting  part  or  proviso, 
affords  an  additional  reason  for  thinking  that  they  were  not  intended  to  be  barred  by  the  laches  of 
their  ancestors  or  predecessors ;  and  is  an  additional  reason  for  thinking,  that  the  act  was  framed 
with  a  virw  to  the  ;ibove  noticed  doctrine,  that  each  and  every  tenant  in  tail  has  an  estate  or  title 
from  the  estate  or  title  of  his  ancestor  or  predecessor. 

the  above  view  of  the  subject,  it  must  be  pretty  evident  that  there  is  nothing  in  the  proviso 
which  can  warrant  the  opinion  that  the  .intention  of  the  act  was,— that  the  laches  of  tenant  in  tail 

should 


1  It  will  be  perceived  that  the   above  reasoning  only  applies  to  the  case  of  the  heir  general,  of 
:n   tail  toith  the  immediate  reversion  in  fee  in  hhnsrlj\  and  not  to  the  case  where  the  rex 
f*'d  in  him  but  comes  to  the  heir  from  some  other  person  ;— in  this  latter  < 
is  clear,  that  the  heir  (heir  general)  is  not  affected  by  the   ladies  of  his  ancestor,  (the  tenant  in 

ie  only  case  in  which  it  ia  contended,  the  heir  is  affected  by  his  ancestor's  laches  is,  « 
reversion  in  fee  was  actually  vested,  as  a  reversion,  in  the  ancestor  guilty  of  the  tachft. 
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should  deprive  the  issue  or  heir  in  tail  of  his  right  to  bring  Ills  formedon.  There  would,  therefore, 
serin  to  be  nothing  in  the  act,  whether  looking  at  it  in  its  separate  parts,  or  taking  it  altogether, 
from  which  it  can  be  fairly  laid  down,  (much  less  from  which  it  can  clearly  he  demonstrated,)  that  the 
issue  in  tail  is  barred  of  his  formedon  by  the  laches  of  his  ancestor  or  predecessor,  but  rather  the 
reverse.  This  being  the  case,  can  any  reason  he  assigned  for  putting  a  forced  and  strained  construction 
on  the  act  for  the  sake  of  holding  that  he  was  barred— as,  for  quieting  titles  and  preventing  litiga- 
tion ;  or  (which  would  be  a  more  satisfactory  reason)  for  preventing  injustice  or  wrong?  Quite  the 
reverse,  it  is  apprehended  :  For,  to  say  nothing  of  the  objection  to  such  a  thing,  on  the  ground  that 
a  forced  and  strained  construction  of  an  act  of  parliament  would  be  little  less  than  the  assumption 
of  legislative  authority,  such  a  construction,  so  far  from  having  a  tendency  to  quiet  possessions, 
or  to  prevent  injustice  or  wrong,  would  have  a  directly  contrary  one,  as  it  would  be  the  means  of  dis- 
quieting them  at  a  time,  and  under  circumstances  which  would  be  attended  with  much  greater 
injury  and  hardship  than  if  each  and  every  succeeding  tenant  in  tail  was  allowed  to  bring  his 
formedon  notwithstanding  the  laches  of  his  ancestor  or  predecessor.  This  will  be  the  more  ap- 
parent when  it  is  considered,  that  it  is  clearly  desirable  that  the  estate  of  the  person  who  is 
wrongfully  in  possession,  should  be  defeated  at  as  early  a  period  as  possible  ;  for  the  sooner  his  title 
is  defeated  the  less  probability  there  is  of  litigation,  and  the  less  injury  is  likely  to  be  done,  and 
the  less  hardship  likely  to  be  suffered,  because  the  less  likelihood  there  is  of  his  litigating  or  disput- 
ing tLe  claim  of  the  rightful  owner,  and  the  less  likelihood  there  is  of  innocent  purchasers  from 
the  wrongful  possessor  becoming  sufferers,  as  most  likely  would  be  the  case,,if  the  title  of  the  wrong- 
dder  remained  undisturbed  for  any  considerable  length  of  time.  In  sixty  years,  for  instance,  the 
wrongful  possessor  might  contrive  to  have  an  apparent  good  title  on  the  face  of  his  deeds,  and 
lie  might  sell  to  a  party  who  had  no  notice  of  his  title  being  founded  in  wrong.  The  estate  tail 
however  expires  after  the  purchase,  and  the  remainder-man  brings  his  formedon  and  recovers. 
Here  a  real  case  of  hardship  arises,  which  probably  would  not  have  happened  was  each  and  every 
succeeding  issue  in  tail  allowed  to  bring  his  formedon.  In  that  case,  so  far  from  an  innocent  pur- 
chaser being  deprived  of  what  he  was  conscientiously  entitled  to,  the  estate  would  most  likely  have 
been  recovered  by  the  issue  in  tail  from  the  wrong-doer  himself  or  his  family,  which  would  be  much 
more  proper  and  desirable  than  that  it  should  be  recovered  at  some  future  day  by  a  remainder- 
man or  reversioner  from  an  innocent  purchaser.  On  the  ground,  therefore,  of  expediency,  and  with 
a  view  to  the  prevention  of  injustice  and  wrong,  every  thing  seems  to  be  in  favor  of  allowing  each 
succeeding  issue  in  tail  a  fresh  period  of  twenty  years  within  which  to  bring  his  formedon. 

Other  reasons  (if  others  can  be  necessary)  might  perhaps  be  urged  in  favor  of  this  opinion — as, 
that  a  Statute  of  Limitations  being  an  abridgment  of  a  man's  right,  mnst  be  construed  strictly,  and 
consequently  as  favorably  as  possible  to  the  person  whose  rights  are  affected  by  it :  See  Penyston 
V.  Lyster,  Cro.  Eliz.  896.  Bac.  Abr.  tit.  Limitation  of  Real  Actions.  Brooke's  Readings,  p.  133.— 
That  this  doctrine  is  the  more  particularly  proper  to  be  attended  to,  where  the  act  is  obscure  or  am- 
biguous : — that  if  the  laches  of  one  tenant  in  tail  is  to  bar  each  and  every  succeeding  tenant,  then 
the  situation  of  the  issue  in  tail,  whose  ancestor  or  predecessor  has  been  guilty  of  laches  in  asserting 
liis  right,  is  much  worse  than  the  situation  of  the  heir  at  law  of  a  person  entitled  in  fee  who  had 
neglected  to  assert  his.  This  is  a  weighty  reason  why  no  strained  construction  should  be  put  upon 
the  act  of  the  21«/«c.  1.  to  the  prejudice  of  the  heir  in  tail ;  especially  when  it  is  considered,  that 
l>y  the  statute  de  donis  he  is  placed  in  a  bitter  situation  than  the  heir  at  law  is  placed  in  ;  and  an 
obscure  act  of  parliament,  like  that  of  the  21  Jac.  1.  should  never  be  so  construed  as  to  place  him 
in  a'worse  state  than  the  heir  of  a  person  entitled  in  fee  is  placed  in.— That  in  the  desire  to  support 
the  titles  of  those  in  actual  possession,  it  should  be  considered,  whether  the  ends  of  justice  will  be 
better  promoted  by  maintaining  the  titles  of  those  who  have  come  wrongfully  into  possession,  than 
Ijy  aiding  in  the  recovery  of  their  rights,  those  who  have  been  unjustly  deprived  of  them.  Where, 
indeed,  an  act  of  parliament  is  clear  and  explicit,  there,  there  is  nothing  to  be  done  but  to 
conform  to  it ;  but  where  it  is  obscure  or  ambiguous,  the  construction  should  be  as  favorable  as 
possible  to  the  party  who  has  been  unjustly  deprived  of  his  property  ;  the  leaning,  in  such  a  case, 
should  be  as  much  as  possible  in  favor  of  the  innocent  and  injured  person,  and  as  much  as  possible 
against  the  wrong-doer  :  for  to  lean  in  favor  of  the  wrong-doer,  what  is  it  but  to  encourage  injury 
and  injustice  ?  It  would  therefore  seern  to  be  agreeable  to  the  good  sense  of  the  thing,  to  put  such  a 
construction  upon  the  act  under  consideration  as  would  make  it  operate  as  little  as  possible  to  the 
prejudice  of  the  party  injured,  and  as  little  as  possible  in  favor  of  the  wrongful  possessor  ;  and  in  par- 
ticular, to  guard  as  much  as  possible  against  the  act  being  made  the  means  of  working  an  injury  to 
innocent  purchasers  ;  and  this  will  clearly  be  the  best  effected  by  allowing  each  and  every  tenant  in 
lail  a  distinct  right  to  bring  his  formedon,  provided  it  is  brought  within  twenty  years  after  his  title 
first  falls  or  descends.  Every  thing,  therefore,  seems  to  be  in  favor  of  allowing  each  succeeding 
issue  in  tail  a  fresh  period  of  twenty  years  within  which  to  bring  his  formedon. 

It  may,  perhaps,  be  observed  too,  that  in  construing  the  act  under  consideration,  it  would  seem  to 
be  improper  to  construe  it  (as  in  some  instances  jt  has  been)  by  analogy  to  the  Statute  of  Pines,  orany 
other  Statute  of  Limitations  ;  and  with  reference  to  the  point  we  have  been  considering,  no  atten- 
tion can  properly  be  paid  to  any  cases  on  the  subject  of  formedon  which  were  decided  prior  to  the 
passing  of  the  act  of  James ;  for  it  is  on  the  construction  of  this  act,  and  on  that  only,  that  the  point 
is  to  be  decided.  And  if  there  can  be  any,  even  the  smallest  doubt  as  to  the  true  construction  of  it, 
the  issue  in  tail  ought  to  have  the  benefit  of  such  doubt. 

\Vith  respect  to  the  decided  cases  which  bear  upon  the  point  in  question,  it  may  be  proper  to  notice 
tliera.  The  only  ones  the  Editor  has  met  with  are  those  of  Cotterell  v.Duttoitj  4  Taunt,  826.  and  Tolson 
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v.  Kaye,  3  Brod.  &  Bing.  217.  In  the  former  of  these  cases,  the  facts  werc,^-that  tenant  in  tail  died, 
leaving  her  grand-daughter  her  heir  in  tail,  and  which  grand-daughter  at  the  time  of  the  death  of 
tenant  in  tail  was  under  coverture  and  so  continued  to  the  time  of  her  own  death.  The  grand- 
daughter left  two  sons,  both  infants.  The  elder  attained  twenty-one  and  afterward:*  died  without 
issue  ;  and  upon  his  death,  his  brother  (who  was  then  under  age)  became  tenant  in  tail,  and  fourteen 
years  after  the  period  at  which  he  attained  twenty-one  he  brought  his  formedon.  The  Court,  how- 
ever, decided  that  he  was  barred  by  the  statute  21  Jac.  1.  From  the  report  of  the  case  the  de- 
rision appears  to  ha\e  been  made  without  giving  the  act  much  consideration—  the  Chief  Justice  (Sir 
l/«tis/pYM)  did  little  more  than  make  a  slight  observation  about  fines:  Mr.  Justice  Heath 
acquiesced  in  an  observation  of  the  Chief  Justice,  and  added,  that  there  'was  no  such  dillen  IK  •<• 
between  the  issue  in  tail  and  other  heirs  as  was  supposed,  [though,  ^itcry,  and  sec  cases  before 
cited  |  and  that  formedon  in  descender  was  expressly  mentioned  in  the  first  clause  of  the  statute.* 
Mr.  Justice,  i'luunbre  observed,  "  The  ten  years  do  not  run  at  all  while  there  is  a  continuance  of  dis- 
abilities, but  they  run  without  interruption  from  the  time  the  disabilities  first  cease  ;"  and  Mr.  Justice 
(libbfi  merely  observed,  "When  once  the  statute  begins  to  run,  nothing  stops  it."  According, 
therefore,  to  the  report,  the  case  of  Cottcrell  v.  Dulton  certainly  seems  to  have  been  very  hastily 

•  I  of.     Being  the  first  case  which  appears  to  have  arisen  upon  the  point  we  have  been  COH- 
.side.ring,  a  point  depending  entirely  upon  the  construction  of  the  statute  of  James  1,  it  might  have 

•  imposed,  that  the  statute  would  have  been  very  fully  and  carefully  considered  ;  but  instead 
of  this,  the  Court  docs  not  appear  even  to  have  mentioned  it.     The  case,  therefore,  iti'  Cntttrcll  v. 
Uutton  may,  perhaps,  be  regarded  as  one  which  cannot  have  any  great  weight  in  determining  the 
question  we  are  considering. 

In  the.  latter  of  the  above-noticed  cases  (Tolson  v.  Kaye)  a  tenant  in  tail  wha  was  disseised,  suf- 
fered twenty  years  to  elapse  without  bringing  his  formedon  ;  but  his  son  and  issue  in  tail  brought 
one  within  twenty  years  from  the  death  of  his  father  ;  and  the  question  was,  whether  such  formedou 
il  brought  within  the  statute  21  Jac-.  1.  ;  and  the  Court  decided  that  it  was  not.  The  opinion 
of  the;  Lord  Chief  Justice  —  (that  the  son  was  barred  by  the  laches  of  his  father)  rested  partly  on  the 
preamble  and  general  policy  of  the  act,  and  partly  on  the  expression  in  the  act,  "first  fallen  or 

•  led  ;"  his  Lordship  also  resorted  to  the  clause  in  the  statute  which  restricts  entries  to  twenty 
ifter  the    right   accrues.     The  opinions    of   the  other  Judges    rested  nearly  on   the  same, 

grounds  with  that  of  the  Chief  Justice,  and  Mr.  Justice  Richardson  resorted  to  the  clause  of  the  act 
relating  to  rights  which  existed  at  the  time  of  making  the  act,  and  contended,  that  as  the  won! 
*v  /jf/Y.s  ''  occurs  in  that  clause,  it  ought  to  be  supplied  by  inference  or  construction  in  the  clause 
relating  to  eases  which  should  arise  after  the  passing  of  the  act.  With  respect  to  the  preamble  and" 
iicncral  policy  of  the  act  —  that  of  quieting  titles,  it  must  be  clear,  that  little  can  be  said  on  this 
point,  considering  that  the  title  of  the  actual  possessor  cannot  be  quieted  so  long  as  there  may  be  a 
.MH  of  remainder-men  and  a  reversionerwho  may  bring  their  formedons  ;  and  that  so  far  from 
its  being  agreeable  to  sound  policy  and  to  the  real  ends  of  justice  to  prevent  the  estate  from 


the  Usue  in  tail  rather  than  by  a  remainder-man  or  revcrsioner,  just  the  reverse  is  the 

!>ut  upon  these  points  the  Editor  has  already  expressed  his  sentiments  very  fully.     As  to  the 

at  used   by  the  Court,  and   derived   from   the   expression  "first  fallen  or  descended,"  it  has 

In-wn    that   each   ami   every  heir  or  issue   in  tail   is  to  be   considered  as   having  a  r'mht  or 

•linct   from  that  of  his   aneestor  or  predecessor,  and  consequent'.  \  _ht   or   title    miM; 

a    and  every  heir   or    issue  in  tail;    and    that    he    must  be  considered  as    having 

from  the  time   at  which   his  men  right  or  title  first  descends  within  which  to  bring  Iii.s 

Ion.     The  circumstance  of  the  clause   relating  to  entries  containing   the  word  "  hi  //•,«,"  cannot, 

•.son  for  construing  the  clause  which  relates  tofunncdons  as  if  it  contained  the 

.vimeuoid;  but,  perhaps,  enough  has  been  already  said  to  shew,  that  even  if  the  clause  relating  to 

fnrmcnnn*  had  actually  contained  the  word  "  heirs,"  that  it  ought  rather  to  have  been  construed  to 

mean  h.  '  than  heirs  in  tail  ;  and  this  observation  equally  applies  to  the  clause  relating  to 

rights  in  existence  at  the  time  of  making  the  act,  in  which  clause  the  word  "/icirs"  does  occur.  There- 

possible  respect  for  the  Judges  who  decided   the  case  of  Tolson  and  Kaye,  then; 

11  be  great  reason  to  think,  that  the  issue  in  tail  is  not  barred  of  his  foruiedoa  by  the  lac  lux 

of  Jiis  ancestor  or  predecessor,  but  can  only  be  barred  by  his  own  laches. 

Perhaps  the  subject  under  consideration  maybe  properly  concluded  by  a  brief  recapitulation  of 
iiment  which  has  been  urged  in  favor  of  this  opinion. 

.rgument  proceeds  on  the  ground,  that  each  and  every  succeeding  issue  in  tail  has  a  title  or 

utim-t  from  the  title  or  estate  of  his  ancestor  or  predecessor  —  that  each  and   every  is>ue   in 

tail  (who  may  be  disseised)  has  therefore  a  cause  of  action  distinct  from  the  cause  of  action  which 

^or  had  —  that  construing  the  act  of  .James  1.  with  reference,  to  this  doctrine, 

il  c.iunot  be  doubted  but  that  each   and  every  issue  in   tail  (who  may  be  disseised)  has  a  distinct 

within  which  to  bring  his  formedon  —  that  (for  the  reasons  before  given)  it  is 

•i,  ihat  the  legislature  had  this  doctrine  in  view  at  the  time  of  passing  the  act  of  Jam,  .v, 

and 


•  Though   it   IN  true,   formedon  in   descender  is  mentioned  in  the   act,  yet  it  certainly  does  not 
..  ily  follow,  that  the  met  meant  to  deprive  the  issue  in  tail  of  his  formedon  for  the  laches  oi 

it  might   merely  mean   to   -  is   contended  it  did ),  tlut  he 

bring  it  within  a  certain  oeriod  after  hia  right  to  bring  it  first  accrued ;  that  it  in  net  meant 

merely  to  tdn-iilgc  or  narrow  bis  light,  and  in  no  case  to  take  it  entirely  a 
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make  a  lease  for  life,  and  then  disseise  the  tenant  for  life, 
and  he  release  to  one  of  them  ;  in  this  case,  his  companion 
shall  have  no  benefit  by  it(wi). 

If  tenant  in  fee-simple  be  disseised  by  two,  or  two  do  Lit.  Sect.  472. 
abate  or  intrude,  and  he  doth  release  to  one  of  them;  the  522. 
other  shall  have  no  benefit  by  this  (n).     But  if  tenant  for 
life  do,  after  a  disseisin  done  to  him,  release  to  one  of  the 
disseisors,  this  shall  enure  to  both. 

And  if  two  disseisors  be,  and  they  make  a  lease  for  life,  Co.  super 
or  years,  and  after  the  disseisee  doth  release  to  one  of  the  Lit.  276. 
disseisors;  this  shall  enure  to  them  both,  and  to  the  benefit 
of  the  lessee  for  life  also. 

And  if  lessee  for  years  be  ousted,  and  he  in  reversion 
disseised,  and  the  lessee  release  to  the  disseisor;  the  term 
of  years  is  hereby  extinct,  and  the  disseisee  may  take 
advantage  of  it  and  enter  presently. 

But  if  two  joint-tenants  in  fee  be  disseised  by  two  dis- 
seisors, and  one  of  the  disseisees  release  to  one  of  the 
disseisors  all  his  right;  this  shall  enure  to  the  other,  for 
this  extendeth  but  to  a  moiety. 

If  a  release  be  made  by  a  woman  of  her  dower  to  the  Co.  super 
guardian  in  chivalry ;  this  shall  enure  to  the  heir,  and  he  Lit-  266- 
may  take  advantage  of  it. 

If  tenant  for  life  be  disseised  by  two,  and  he  in  the  re-  Co.  super 
version  and  the  tenant  for  life  join  in  a  release  to  one  of  Litt  '^7(i- 
the  disseisors ;  this  shall  not  enure  to  the  other.     But  if 
*  P.  337.       they  do  severally  *  release  their  several  rights,  their  seve- 
ral releases  shall  enure  to  both  the  disseisors  (o). 

and  really  intended  that  each  and  every  tenant  in  tail  should  have  a  fresh  period  of  twenty  years 
within  which  to  bring  his  formedon,  and  consequently,  that  it  was  NOT  the  intention  that  he  should  he 
barred  by  the  laches  of  his  ancestor  or  predecessor — that  even  supposing  that  the  legislature  had  not 
this  doctrine  in  contemplation,  yet  still,  as  the  act  evidently  does  not,  in  clear  and  distinct  terms, 
make  the  laches  of  the  ancestor  or  predecessor  a  bar  to  the  issue  or  heir  in  tail,  (a  position  which,  it 
is  conceived,  it  would  be  difficult  to  controvert),  that  as  the  act  clearly  does  nut  do  this,  it  (the  act) 
ought  to  be  construed  with  reference  to  the  doctrine  and  the  issue  in  tail  allowed  the  benefit  of  it, 
and  more  especially  as  to  deprive  him  of  the  benefit  of  it  by  a  forced  and  strained  construction 
of  the  act,  would  be  doing  nothing  towards  attaining  the  object  of  the  act,  (the  quieting  of  titles), 
but  on  the  contrary,  would  leave  them  liable  to  be  disturbed  at  a  time  ana  under  circumstances 
•when  much  more  injury  might  be  done,  (and  especially  when  it  would  be  much  more  likely  that 
innocent  purchasers  might  be  the  sufferers)  than  if  the  act  was  construed  with  reference  to  the 
doctrine. 

(w)  The  disseisors  acquiring,  by  the  disseisin,  a  joint  estate  by  wrong,  for  the  life  of  the  tenant 
for  life,  what  reason  is  there,  why  a  release  to  one  of  such  joint  tenants,  should  not,  as  in  the  case 
of  other  releases  to  joint  tenants  enure  to  the  use  of  them  both? 

(n)  This  doctrine  does  not  seem  reconcileable  with  what  is  laid  down  in  either  prior  or  subsequent 
parts  of  the  text,  viz.  that  a  release  by  the  disseisee  to  one  of  two  joint  disseisors  shall  enure  to  the 
benefit  of  them  both:  nor  is  the  doctrine,  it  is  conceived,  reconcileable  with  principle.  See  tue 
next  note. 

(0)  In  the  case  of  releases  to  one  of  two  or  more  joint  disseisors,  the  distinctions  between  the 
cases  in  which  such  releases  enure  to  all  the  disseisors,  and  those  in  which  they  are  held  to  enure 
solely  for  the  benefit  of  the  individual  disseisor  to  whom  the  release  is  made,  appear  to  be  extremely 
subtle  and  refined  ;  and  there  may  be  some  reason  to  think  that  such  distinctions  would  not  now  be 
attended  to.  Two  joint-disseisors  having  by  the  disseisin  acquired  equal  estates,  a  release  by  the 
disseisee  to  one  of  the  disseisors  of  all  his,  the  disseisee's,  right  to  the  lands,  would  seem  properly 
to  enure  to  the  benefit  of  both  the  disseisors.  By  the  release,  the  disseisee  has  divested  himself  of 
all  his  right  to  the  estate.  The  estate,  therefore,  of  the  disseisors  is  freed  from  the  right  of  the 
disseisee  : — Freed  however  from  this  right,  their  estate  in  all  other  respects  would  appear  to  remain 
exactly  what  it  was  antecedent  to  the  release,  viz.  a  joint  estate ;  and  such  joint  estate  being 
discharged  by  the  release  from  the  right  of  the  disseisee,  the  release,  it  would  seem,  must  necessarily 
enure  to  both  disseisors.  If  it  does  not,  how  or  ly  what  kind  of  action,  it  may  be  asked,  is  the 
disseisor,  to  whom  the  release  ia  made,  to  dispossess  his  co-dissdsor;  and  to  acquire  a  sole  seisin  of 

the 
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Co.  Idem. 


Co.  super  Lit. 
969. 


Co.  super  Lit. 


•»cr  Lit. 
'267. 


OF  A  RELEASE. 

If  a  mortgagee  upon  condition,  after  the  condition 
broken,  be  disseised  by  two,  and  the  mortgagor  that  hath 
the  title  of  entry,  doth  release  to  the  one  disseisor;  this 
shall  enure  to  both.  And  like  law  is  for  an  entry  for 
mortmain,  or  a  consent  to  ravishment,  &c. 

If  there  be  lord  and  two  joint-tenants,  and  the  lord  re- 
icnso  to  one  of  them;  this  shall  avail  his  companion (]>}. 

If  tenant  in  fee-simple  make  a  feoflment  in  fee,  and  :il'i«v 

the  lord  n  lease  to  the  feoflbr,  this  shall  enure  to  the  fcof- 

•  tinguish  the  seigniory  (</).  But  if  he  release  to  the 

icoflbc,  this  shall  enure  to  the  feoflbr  to  extinguish  the 

seigniory. 

If  there  be  lord  and  tenant,  and  the  tenant  make  ;. 
for  life,  the  remainder  in  foe,  and  the  lord  release  to  tlio 
tenant  for  life;  the  rent  is  hereby  wholly  extinguished, 
and  he  in  remainder  shall  take  advantage  of  it;  as  when 
the  heir  of  a  disseisor  is  disseised,  and  the  disseisor  makes 
a  lease  for  life,  the  remainder  in  fee,  and  the  first  disseisee 
doth  release  to  the  tenant  for  life,  this  shall  enure  by  way 
of  extinguishment  to  him  in  remainder,  viz.  to  the  lessee 
for  life  first,  and  after  to  him  in  remainder. 

If  two  tenants  in  common  of  land  grant  a  rent  of  forty 
shillings  out  of  it,  and  the  grantee  release  to  one  of  them ; 
this  shall  not  enure  to  the  other  (r).  But  if  one  be  tenant  for 
life  of  lauds,  the  reversion  in  fee  to  another,  and  they  join  in 

the 
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the  hinds  ?    On  principle,  a  release  to  one  of  two  or  more  joint  disseisors  would  certainly  appear  to 

emin-  to  the  benefit  of  them  all  ;— whether  indeed  a  court  of  equity  might  interpose,  in  .Mich  a  case, 

in  favor  of  the  releasce  is  another  matter.     It  is  presumed,  however,  that  tin-re  \vnnld  not  in  Mich  a 

v  distinct  ground  of  equitable  interposition.     In  the  case  of  a  release  of  right  to  one 

more  tenantajn  common,  such  release,  it  is  conceived,  (unlike  a  release  to  joint-tenants,) 

.irly  only  enure  to  the  use  of  the  party  to  whom  it  was  made.     It  would  also  only  cnnrc, 

it  b  c  release  of  right  in  the  releasce's  moiety  or  other  share  of  the  lands  ;   and  it 

would  have  no  greater  operation,  even  though  it  purported  to  be  a  release  of  right  in  the  whole  of  the 

lands ;  I'M  r  tin-  i  -viug  no  estate  in  the  lands  beyond  his  own  share,  the  release  would  be 

to  such  share  ;— it  would  in  fact,  except  as  to  such  share,  be  just  the  same  as 

\vr\s  made  to  a  mere  stranger. 

(/»)   See  supra,    page  332,  note  (/),    as  to  releases  by  the  lord  to  his  tenant  of  the  seiguioral 

(g)  The  case  here  put  is  the  case  of  a  release  to  a  freehold  and  not  to  a  copyhold  tenant.     In  such 

te  there  can  be  no  doubt  but  a  release  of  seignioral  rights  will  extinguish  such  rights.    The 

release,  however,  in  the  case  put  in  the  text,  being  made  after  the  releasee  had  ceased  to  be  tenant, 

iiiently  after  he  ceased  to  have  any  estate  iii  the  lauds,  was,  in  effect,  a  release  to  a  mere 

r  and  const  quently  inoperative. 

(r)  But  though  the  release  would  not  release  the  rent  issuing  out  of  the  moiety  of  the  other  tenant 

:umon,  yet  each  of  the  tenants  in  common,  as  between  themselves,  being  only  liable  in  equity 

t«  the  payment  of  a  moiety  of  the  rent,    a  court  of  equity,  after  the    release,  would  restrain 

r  from  recovering  more  than  a  moiety  of  the  rent  from  the  other  tenant  in  common.    The 

i>es  of  rent  charges  being  one  of  considerable  practical  importance,  it  may  therefore 

PIT  to  notice  it  somewhat  fully. 

:  rent  charge  and  releases  all  his  right  to  it  even  in  the  smallest  part  of  the  lands 
1  li  it  issues,  or  releases  such  small  part  of  the  lands  from  the  rent  charge,  it  is  held,  that, 

sit  b  entirely  extinguished.    [The  case  just  noticed  is  quite  different  to  tin 

part  of  the  rent  charge  ;  for  the  release  of  a  part  only  extinguishes  such  part   and 

the   remainder.]     Mr.  (Yimv,  in  his  Digest,  observes,  "  It  frequently  happens  in 

u  entitled  to  a  rent  charge  is  disposed  to  exonerate  a  jurt  of  the  Inmln  from  the 

'   it  ;  but,  in   consequence  of  the  above  doctrine,  difficulties  have  arisen   in  settling  the 

•h  exoneration,  without  risking    the  entire  extinguishment  of  the  n  :• 

common  modi'  lias  !»rcn  for  {lie   grantee  of  the  rent   •  join   in   the  conveyance  of 

S  which  0|  T  the  lands  conveyed,  from  ihe  payment  of  the  rent  rhiirge,  and 

a  proriso  in  the  deed,  that  the  other  lauds   shall  continue  subject  to  the  rent  charge;    and 

it 
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the  grant  of  a  rent  out  of  the  lands,  and  the  grantee  re- 
lease either  to  the  tenant  for  life,  or  to  him  in  reversion ; 

this 

it  is  held,  that  the  proviso  operates  as  a  new  grant  of  the  rent  charge  *.  To  this  mode,  however, 
there  is  a  material  objection  :  for  such  new  grant  would  be  subject  to  any  incumbrances  created 
subsequent  to  the  grant  of  the  original  rent  charge,  but  prior  to  the  conveyance  of  part  of  the  lands." 

"  Another  mode  is  sometimes  adopted,  that  is,  to  obtain  a  covenant  from  the  grantee  of  the  rent 
charge,  that  he  will  not  distrain  or  enter  on  the  premises  conveyed  for  the  recovery  of  his  rent  charge. 
But  there  is  a  case  in  which  one  of  the  Judges  held,  that  such  a  covenant  would  operate  as  a  release 
of  the  whole  rent  charge  ;  though  Anderson  was  of  a  different  opinion.  Butler  v.  Mannings,  Noy,  5. 
Deux  v.  Jejferies,  Cro.  Eliz.  352." 

"  It  is  now  a  common  practice,  where  a  person  entitled  to  a  rent  charge  is  disposed  to  exonerate 
a  part  of  the  lands  charged  with  it,  to  have  a  separate  agreement  between  the  proprietor  of  the  rent 
charge  and  the  purchaser ;  by  which  it  is  stipulated,  that  the  proprietor  of  the  rent  charge  shall 
execute  such  a  conveyance  as  shall  bo  deemed  necessary  for  the  purpose  of  discharging  the  lands 
purchased,  from  the  payment  of  the  rent  charge  ;  provided,  that  such  conveyance  shall  not  bar  the 
proprietor  of  the  rent  from  levying  it  out  of  the  other  lands,  whereon  it  is  charged  ;  with  an 
agreement,  that  the  proprietor  of  "the  rent  shall  not,  in  the  meantime,  distrain  or  enter  upon  the 
lands  purchased,  for  the  purpose  of  compelling  payment  of  the  rent.  Such  an  agreement,  not  being 
a -deed,  cannot  be  pleaded  as  a  release  in  a  court  of  law  i  and,  in  equity,  the  purchaser  might  obtain 
upon  it  an  injunction,  to  restrain  the  proprietor  of  the  rent  charge  from  claiming  it  out  of  the  lands 
purchased."  It  may  be  observed,  however,  that  this  mode  ia  open  to  considerable  objection  on  the 
part  of  the  purchaser  of  the  lands  intended  to  be  freed  from  the  rent  charge,  and  also  on  the  part 
of  the  owner  of  the  rent  charge.  The  objection  on  the  part  of  the  purchaser  of  the  lands  is, 
that  the  agreement  having  no  operation  at  law,  he  (the  purchaser)  will  have  no  means  of  enforcing 
a  specific  observance  of  the  agreement,  even  against  the  party  entering  into  it,  or  against  those 
claiming  under  him  as  volunteers  or  with  notice,  except  by  an  injunction  from  a  court  of  equity  ; 
and  that  as  against  a  purchaser  of  the  rent  charge  for  a  valuable  consideration  and  without  notice 
of  the  agreement,  it  (the  agreement)  would  be  totally  inoperative  in  equity  as  well  as  at  law.  The 
objection  to  such  an  agreement  on  the  part  of  the  owner  of  the  rent  charge  is  this  :  the  different 
lands  subject  to  the  rent  charge  where  they  are  in  the  hands  of  different  owners,  are,  in  equity  only, 
proportionably  liable  to  the  burthen  of  the  rent-charge  :  if,  therefore,  the  owner  of  such  rent-charge 
discharges  part  of  the  lands  from  the  payment  of  the  rent,  he  would  be  restrained  in  equity  from 
recovering  more  than  a  proportionable  part  of  it  from  the  owners  of  the  rest  of  the  lands.  He  might 
therefore,  be  losing  a  part  of  his  rent-charge  where  he  had  no  intention  to  do  any  thing  more  than 
to  release  a  part  of  his  security  for  it.  The  above  observations,  however,  do  not  apply  to  the  case, 
\vhere  the  owners  of  the  other  parts  of  the  lands  are  parties  to  the  agreement,  and  agree  that  their 
parts  of  them  shall  alone  be  liable  to  the  whole  reut.  They  would  however  apply,  it  is  conceived,  as 
between  the  owner  of  the  rent-charge  and  persons  claiming  as  purchasers  (for  a  valuable  consider- 
tion,  and  without  notice  of  the  agreement,)  from  the  owners  of  the  other  parts  of  the  lands. 

Another  mode  of  exonerating  a  part  of  the  lands  from  a  rent-charge  is  sometimes  made  use  of, 
and  which  is,  for  the  owner  of  the  rent-charge  to  assign  it  to  some  third  person  in  trust,  to  enforce 
the  payment  of  it  from  the  owners  of  that  part  of  the  property  only  which  is  intended  to  remain 
liable  to  it.  This  mode,  so  far  as  respects  the  owner  of  the  lands  intended  to  be  discharged  from  the 
rent- charge,  may  be  tolerably  free  from  objection  ;  but  there  is  the  same  objection  to  it  on  the  part 
of  the  owner  of  the  rent-charge  that  there  is  to  the  mode  suggested  by  Mr.  Cruise,  viz.  that  as 
against  the  owners  of  the  other  lands,  if  they  are  not  parties  to  the  agreement,  he  would  be  re- 
ctraiued  in  equity  from  recovering  more  than  a  proportionable  part  of  the  rent-charge,  according  to 
the  respective  values  of  such  lands  and  those  intended  to  be  discharged.  Perhaps,  indeed,  no 
mode  can  be  hit  upon  which  is  altogether  free  from  objection  both  on  the  part  of  the  owner  of  the 
rent-charge  and  the  owner  of  the  lands  intended  to  be  exonerated,  unless  where  the  owner  of 
the  rest  of  the  lands  is  a  party  to  the  agreement,  and  agrees  that  his  lands  alone  shall  be  subject  to 
the  whole  of  the  rent-charge  :  and  even  in  this  case  an  objection  seems  to  exist.  Suppose  the  owner 
of  the  rest  of  the  lands  should  sell  them  for  a  valuable  consideration  to  a  purchaser  who  had  710  notice 
of  the  rent-charge;  would  not  the  purchaser  have  a  right,  in  equity,  to  call  upon  the  purchaser  of  the 
other  part  of  the  lands  (notwithstanding  the  agreement  to  discharge  them)  for  contribution  ?  would  he 
not  have  a  right  to  say  to  him,  your  lands  as  well  as  mine  are,  at  law,  still  liable  to  the  rent-charge  ; 
and  what  ground  have  you  for  contending,  that  you  who  knew  of  it  and  yet  did  not  obtain  a  release 
from  it,  should  throw  the  whole  burthen  upon  me  who  knew  nothing  of  it  and  consequently  could 
not  obtain  a  release  from  it?  In  such  a  case  it  can  hardly  be  doubted,  but  that  either  the  lands.intended 
to  be  discharged,  would  be  liable  to  contribution,  notwithstanding  the  agreement  to  discharge  them  ; 
or  that  the  owner  of  the  rent-charge  would  be  restrained  from  receiving  more  than  a  proportion  of  it 
from  the  owners  of  the  other  parts  of  the  laud.  Perhaps  the  former  would  be  the  more  reasonable, 
for  the  owner  of  the  rent-charge  having  had  no  intention  to  part  with  any  part  of  the  rent-charge, 
and  the  purchaser  of  the  lands  intended  to  be  discharged,  having  neglected  to  take  the  only  effectual 
•way  to  discharge  them,  he  of  the  two  ought  to  be  the  sufferer.  Upon  the  whole  perhaps,  every  mode  that 
can  be  hit  upon,  except  that  of  an  actual  release  of  the  rent-charge,  is  open  to  some  objection  or  other. 

It 

*  It  cannot,  it  is  conceived,  operate  as  a  new  giant,  unless  the  owner  of  the  other  lauds  is  a  party 
to  the  deed. 
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this   shall  onnre  to  the  other,  and  extinguish  the  whole 
rent. 

Co.  super  Lit.  If  two  men  gain  an  advowson  by  usurpation,  and  the 
right  patron  release  to  one  of  them;  this  release  shall 
enure  to  them  both(s). 

Co.  5.59.  If  two  bo  bound  jointly  and  severally  in  any  obligation, 

super  Lit.  232.   or  other  specialty,  and  the  obligee,  &c.  release  to  one  of 
Lit.  sect.  376.     thcm  .  this  shall  enurc  iQ  ,]jscharge  the  other  also  (/),  if  it 

be  a  good  release  as  to  him  that  makes  it.     But  otherwise  Prerogative, 
it  is  in  case  of  a  release  made  by  the  king. 

And  if  two  do  a  trespass  to  another  together,  and  he  to 
whom  it  is  done  doth  release  it  to  one  of  them,  this  shall 
cnnre  to  discharge  the  other. 
Dior,  :>i(».  If  husband  and  wife,  and  /.  S.  purchase  to  them  and  the  The,  husband 

i|M-i  Lit.   heirs  of  the  husband,  and  after  /.  S.  release  all  his  right  in  aui1  wilc- 
?;>'.  j?<(.  ^]lc  j.|IU|  to  ^|ie  husband  :  the  wife  shall  have  no  benefit  by 

this,  but  it  shall  enure  to  the  husband  alone. 

And  if  there  be  two  women  joint  disseiseresses,  and  the 
one  take  •  a  husband,   and  the  disseisee  release  to  the     *  P.  338. 
other;    in  this  ease  the  husband  and  wife  shall  take  no 
benefit  by  this  (w).  And  if  the  disseisee  release  to  the  hus- 
band, 

It  may  here  be  observed,  that  where  lands  are  subject  to  a  rent-charge,  (and  it  is  the  same  in  the 
of  any  other  incumbrance),  and  they  are  sold,  without  being  expressly  sold  subject  to  sin -li 
rent-charge,  if  the  purchaser  cannot  have  them  effectually  exonerated  from  it,  or  have  an  abatement 
or  compensation  out  of  his  purchase  money  in  respect  of  it  * ;  he  cannot,  generally  speaking,  be 
compelled  to  take  an  indemnity  against  the  rent,  nor  will  the  vendor,  generally  speaking,  be  com- 
pelled to  give  one.  See  Sugd.  Vend.  &  Pur.  pages  244.  258.  290.  Unless,  therefore,  the  parties 
come  to  some  private  arrangement,  a  specific  performance  cannot  be  enforced  at  the  instance  of 
either  the  vendor  or  purchaser. 

In  the  case,  indeed,  of  a  trilling  incumbrance  upon  a  considerable  estate,  there  it  would  seem  the 

purchaser  would    be    compelled    to    take  an   indemnity,   see  Wood  v.  Bernal,  19  Ves.  221  ;  though 

,  whether,  in  such  a  case,  a  compensation  would  not  be  the  more  proper  mode,  especially  if  the 

incuuihrance  affected  no  other  estate  than  the  property  sold  ?    It  may  be  observed,  too,  that  if  the 

.-  or  taking  of  an  indemnity  will  be  enforced  in  one  case  and  not  in    every  one,  some  difficulty 

•  «liawing  a  line  between  the  cases  in  which  an  indemnity  will,  and  those  in  which  it 

ic ill  not  l>e  enforced. 

Hctore  quitting  this  subject  of  indemnity,  it  maybe  proper  to  notice  the  case  of  Casamajor  v. 
,  1  Wils.  C.  C.  4-jH.  In  this  cas«-  one  of  thu  conditions  of  sale  stated,  that  the  estates  were 
subject  to  the  perpetual  payment  of  1-jOi.  a  year  to  the  curate  of  Nortlunv  ;  but  that  the  same,  and 
tin-  perpetual  annual  payment  of  2<>/.  to  the  hospital  of  Cheyncys,  were  in  future  to  be  charged  upon 
and  paid  by  the  purchaser  of  Lot  1.  only.  It  was  held  in  this  case,  that  the  statement  that  the  pay- 
im.nN  should  be  char-red  solely  upon  Lot  1.  did  not  bind  the  vendors  to  procure  the  other  lots  to  be 
absolutely  exonerated  from  the  payments,  but  merely  such  an  exoneration  and  indemnity  as  coidd  be 
effected  between  the  purchaser  of  Lot  l.  and  the  purchasers  of  the  other  lots;  and  a  proper  deed  for 
the  purpose;  was  directed  to  be  settled  by  the  master. 

(*)  The  act  of  the  7 A nn.  c.  18.  enacts",  that  no  usurpation  shall  displace  the  estate  or  interest  of 

the  patron,  or  turn  it  to  a  right,  but  that  he  may  present  or  may  maintain  his  quarc  impedit  upon  the 

•;iy  other  avoidance,  notwithstanding  such  usurpation.     Since  this  act,  an  advowson  cannot 

lined  by  usurpation  ;  and,  therefore,  the  doctrine  laid  down  in   the  text  is,  it  is  conceived,  no 

I.IW. 

here  it  is  intended  to  release  one  of  two  or  more  obligors,  but  not  to  discharge  the  others, 

e    should  covenant  not  in  sue  the  one  intended  to  be  discharged;  and  a  proviso  should  be 

1,  that  it  (the  deed)  should  not  bar  the  obligee  from  suing  the  others.     In  this 

•"  I'l,  that  one  of  two  or  more  obligors  may,  in  effect,  be  released,  without  affecting  the 

«    the  others.     See  Dean  v.  Newkall,  8  Dnrnf.  *  Kast's  T.  R.  168,  and  Hutton  v. 

It',  howe\er,  the  obliiiee  should  covenant  not  to  sue  the  principal,  there  can  br 

no  doubt  but  ih,.  rarety  um,hl  be  discharged,  at   least   in  equity.     A  creditor  indulging  the  principal 
with  inn,-  fur  the  pu>mei;t  of  his  debt,  discharges  the   surety.    See  further,  on  the  subject  of  this 

-1-ter  mi  Obligations. 
(u)  See  supra,  ;  note  («),  as  to  releases  to  one  of  two  or  more  joint-tenants. 


in  which  venders  will  be  compelled  to  make  compensation,  and  purchasers  to  complete 
wrdiuei  upon  having  such  compensation,  sec  Mr.  SM^C-H'S  Vcad.  &  Pur.  pages  i  I 
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band,  this  shall  enure  to  him  and  his  wife  and  the  other 
woman. 

And  if  one  that  hath  a  rent  out  of  my  wife's  land  rev 
lease  it  to  me  and  my  heirs ;  this  shall  enure  by  way  of 
extinguishment,  and  my  wife  will  have  advantage  of  it. 
And  yet  if  the  words  be  "  grant  and  release  "  the  rent  to 
the  husband  and  his  heirs,  in  this  case  the  husband  may 
take  as  a  grant  if  he  will  (to). 

Note.  But  here  note,  in  all  these  cases  of  releases,  when  one   Co.  super  Lit. 

man  will  take  advantage  of  a  release  made  to  another,  he  232« 
must  have  the  release  to  shew  and  plead  (x). 

If  I  be   disseised,  and   I  release  to   the   disseisor   all   Co.  10. 51. 
actions  I  have  or  may  have  against  him;    this  is  but  per-  22  H.  6.  i. 
sonal,  and  shall  not  be  expounded  to  bar  my  heir  after  my 
death  of  his  remedy  ;  neither  will  it  bar  me  of  my  remedy 
against  his  heir  after  his  death. 

So  if  I  deliver  goods  to  another,  and  afterwards  I  re- 
lease to  him  all  actions,  and  then  he  die ;  by  this  I  am  not 
barred  so  but  I  may  sue  his  executors  (z). 

See  more  in  Confirmation,  chap.  18.  numb.  7.  £0i  3. 153. 5. 

2.  In  respect       A  release  of  all  actions,  without  any  more  words,  is  bet-  23.  70. 
of  the  thing      ter  than  a  release  of  all  actions  real  only,  or  a  release  of  Kelw.  113. 
otaTa'otious.  a11  <f  ions  personal  only;  for  by  a  release  of  actions    or  gj-g-«- 
a  release  of  all  manner  of  actions,  without  more  words,  289t 
are  released  and  discharged  all  real,  personal,  and  mixed  Lit.  sect.  492. 
actions  then  depending,  and  all  causes  of  suit  for  any  real  505, 506.  512, 
or  personal  thing ;  as  appeals  for  the  death  of  an  ancestor,  ^13> 
conspiracies,  suits  by  scire  facias  to  have  execution  of  a 
judgment,  detinue  for  charters. 

And  if  two  conspire  to  indict  me,  and  I  release  to  them 
all  actions,  and  after  they  go  on  with  their  conspiracy;  by 
this  release  I  am  barred  to  do  any  thing  against  them. 
By  this  release  also  of  all  actions,  a  debt  due  to  be  paid 
upon,  a  statute  or  an  obligation  at  a  day  to  come,  albeit 
the  release  be  before  the  day,  is  discharged ;  and  by,  this 
also  the  statute  itself,  if  it  be  at  any  time  before  execu- 
tion, is  discharged. 

And  if  one  be  to  pay  forty  pounds  at  four  days,  and 
some  of  the  days  are  past,  and  some  to  come,  and  the 
debtee  make  such  a  release ;  by  this  the  whole  debt  is  dis- 
charged. 

Also  in  a  scire  facias  upon  a  fine  or  a  judgment,  this 
release  is  a  good  plea  in  bar. 

But  this  release  of  all  actions  will  not  discharge  exe- 
cutions, or  bar  a  man  of  taking  out  of  executions,  except 
it  be  where  it  must  be  done  by  scire  facias ;  neither  will  it 
discharge  or  bar  a  man  of  suits  by  audita  querela,  or  writ 
*  P.  339.  of  error,  to  reverse  *  an  erroneous  judgment ;  neither  will 
it  discharge  covenants  before  they  be  broken ;  nor  will  it 

discharge 

(M>)  Where  the  deed  might  operate  either  as  a  grant  or  release  of  the  rent-charge,  there  is  no 
doubt  but  it  would  be  held  to  operate  in  such  a  way  as  to  give  effect  to  what  appeared  to  be  the 
intention  of  the  parties. 

(x)  If  the  deed  should  be  lost  evidence  might  be  given  of  its  loss  and  of  its  contents. 

(z)  But  if  the  release  had  been  of  all  causes  of  action,  or  of  all  claims,  or  of  all  demands,  and  not 
merely  "  of  all  actions,"  in  that  case,  it  is  presumed,  the  release*  could  not  have  maintained  any 
action  either  against  the  releasee  or  his  executors. 
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discharge  any  thing  for  which  the  lessor  had  no  cause  of 
action  at  the  time  of  the  release  made;  as  if  a  woman  have 
title  of  dower,  and  do  release  all  actions  to  him  that  hath 
the  reversion  of  the  land  after  an  estate  for  life  ;  or  a  man 
is  by  an  award  to  pay  me  ten  pounds  at  a  day  to  come, 
and  before  the  time  I  make  such  a  release,  or  I  make  a 
lease  rendering  rent,  or  an  annuity  is  granted  to  me,  and, 
before  the  rent-day,  I  make  the  lessee  or  the  grantor 
such  a  release :  in  these  cases,  and  by  a  release  in  these 
words,  without  more,  the  dower,  debt,  rent,  or  annuity, 
is  not  discharged. 

And  if  a  man  have  two  remedies,  or  means  to  come  by 
land,  as  action  and  entry ;  or  by  goods,  as  action  and 
seizure,  or  the  like ;  in  this  case,  by  a  release  of  all  actions 
he  doth  not  bar  himself  of  the  other  remedy.  Et  sic  & 
converse. 

And  if  a  man  doth  covenant  to  build  an  house,  or 
make  an  estate,  and,  before  the  covenant  broken,  the 
covenantee  doth  release  unto  him  all  actions ;  by  this  the 
covenant  itself  is  not  discharged.  And  yet,  after  the 
covenant  is  broken,  this  release  will  discharge  the  action 
of  covenant  given  upon  that  breach  (a). 

By  a  release  of  all  a  man's  right  in  any  lands  or  tene-  Of  all  right, 
ments,  without  more  words,  is  released  and  discharged  all 
manner  of  rights  of  action  and  entry  the  releaser  hath  to, 
in,  or  against  the  land,  for  there  is  jus  recuperandi,  prose- 
quendi,  intrandi,  habendi,  retinendi,  percipiendi,  possidendi, 
and  all  these  rights,  whether  they  accrue  by  fine,  feoff- 
ment,  descent,  or  otherwise,  are  extinct  and  discharged ; 
so  that  if  the  releasee  have  gotten  into  the  land  of  the 
releasor  by  wrong,  by  this  release  the  wrong  is  discharged, 
and  the  releasee  is  in  the  land  by  good  title. 

Also  by  this  release  (b}  are  discharged  and  released  all 
titles  of  dower,  and  titles  of  entry  upon  a  condition  or 
alienation  in  mortmain. 

And  if  a  woman  have  title  of  dower  after  an  estate  for 
life,  and  make  such  a  release  to  him  in  reversion,  this  doth 
bar  her.  By  such  a  release  also  from  the  lord  to  the 
tenant,  the  services  are  extinct  (c). 

But  this  release  will  not  bar  a  man  of  a  possibility  of  a 
right  that  he  hath  at  the  time  of  the  release,  or  of  a  right 
that  shall  descend  to  him  afterwards.  And  therefore  if 
the  conusee  of  a  statute,  before  execution,  release  all  his 
right  in  the  land  to  the  terre-tenant ;  or  the  heir  of  the 
disseisee,  in  the  life-time  of  his  father,  do  release  to  the 
disseisor  all  his  right ;  these  releases  do  not  bar  them  (rf). 

Nor 


(«)  See  infra,  page  342,  note  (/). 

(6)  A  release  of  right  is  the  species  of  release  which  is  here  meant. 

(c)  See  supra,  page  332,  note  (/). 

(d)  But  although  a  mere  possibility  of  right  in  lands  (such  as  in   the  case  put  in  the  text)  cannot 
be  released,  [though  qiui're,  if  the  releasor  became  actually  entitled  to  such  right,  would  In-  not  thru 
be  bound  in  equity  to  execute  a  further  release  ?  see  supra,  page  313,  note  (i) ;]  yet  all  actual  rights, 
titles  and  actions  maybe  released  to  the  terre-tenant,   whether  such  rights  are  til  pra-scnti  or  in 
/M/KI-W,  and  they  may  be  released,  first  to  the  tenant  of  the  freehold,  in  fact,  or  in  law,  without  any 
pnxiU;  second,  to  the  person   in  remainder;   third,  to   the  person  who  is  seised  ol' the   ie\ei>ion, 
without  any  privity  j  fourth,  to  the  person  \\ho  haa  right  only  in  respect  of  privity  ;   as  if  the  tenant 

be 
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Nor  will  tins  release  bar  a  man  of  an  audita  querela,  and 
such  like  things.  And  yet  if  the  tenant  in  a  *  real  action, 
after  the  demandant  hath  recovered  the  land,  release  to 
him  all  his  right  in  the  land ;  this  doth  bar  him  of  a  writ 
of  error,  for  any  error  in  the  proceeding  in  that  suit. 

And  if  there  be  lord  and  tenant  by  fealty  and  rent,  and 
the  lord,  by  his  deed  reciting  the  tenure,  doth  release  all 
his  right  in  the  land,  saving  his  said  rent;  by  this  release 
the  right  of  the  seigniory,  save  only  of  the  seigniory  of  the 
rent  and  fealty,  is  extinct  (e).  And  if  the  lord  release  to  his 
tenant  all  his  right  to  the  land  and  seigniory  salvo  sibi 
dominio  suo,  fyc.  hereby  the  services  only,  not  the  tenure, 
is  extinct. 

And  if  one  have  a  rent-charge  out  of  my  land,  and  make 
such  a  release  of  all  his  right  in  the  land  to  me  that  am 
the  terre-tenant,  without  exception  of  the  rent ;  hereby  the 
rent  is  extinct  and  gone  for  ever  (f)t 

By  a  release  of  all  a  man's  title  unto  lands  or  tenements, 
without  more  words,  is  released  and  discharged  as  much 
as  is  released  by  the  release  of  all  a  man's  right,  and  both 
these  releases  have  the  like  operation  :  For  howsoever  title 
strictly  and  properly,  is,  where  a  man  hath  lawful  cause  of 
entry  into  lands  whereof  another  is  seised,  for  which  he 
can  have  no  action,  yet  it  is  commonly  taken  more  largely, 
and  doth  include  a  right  also.  And  titulus  estjusta  causa 
possidcndi  quod  nostrum  est. 

By  a  release  of  all  entries,  or  rights  of  entry,  a  man 
hath  into  lands,  without  more  words,  a  man  is  barred  of 
all  right  or  power  of  entry  into  those  lands  upon  any  right 
whatsoever.  And  if  a  man  have  no  other  means  to  come 
by  the  land  but  by  an  entry,  and  he  hath  released  that  by 
these  words ;  he  is  barred  for  ever.  But  if  one  have  a 
double  remedy,  viz.  a  right  of  entry,  and  an  action  to  re- 
cover his  right  by,  and  then  release  all  entries ;  by  this  he 
is  not  barred  of  his  action. 

By  a  release  of  all  actions  real,  without  more  words, 
are  discharged  all  real  and  mixed  actions  then  depending, 
and  all  causes  of  real  and  mixed  actions  not  depending. 
And  therefore  all  causes  of  suing  of  assises,  writs  of  entry, 
quare  impedit,  actions  of  waste,  and  the  like,  which  the 
party  hath  at  the  time  of  the  release  made,  are  hereby 
discharged.  But  this  release  will  not  bar  him  tbat  doth 
make  it  of  any  causes  of  action  that  shall  arise  and  accrue 
afterwards.  Neither  will  it  bar  him  of  an  appeal  of  death 
or  robbery,  writ  of  error,  or  any  such  like  thing  :  nor  of 
any  thing  which  a  release  of  all  actions  will  not  bar.  And 
yet  when  the  land  is  to  be  restored  or  recovered  by  judg- 
ment in  a  writ  of  error ;  this  release  is  a  bar  to  the  writ 
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be  disseised,  the  lord  may  release  his  services,  in  respect  of  the  privity  and  right,  without  any 
estate ;  fifth,  in  respect  of  privity  only,  without  right ;  as  if  the  tenant  in  tail  makes  a  feoffment  in 
in  fee,  the  donee,  after  the  feoffment,  has  no  right,  and  yet,  in  respect  of  the  privity  only  the  donor 
may  release  to  him  the  rent  and  all  services,  saving  fealty.    See  Co.  Lit.  268  a.     10  Co.  48  a.    If  the 
terre-tenant  and  the  person  entitled  to  a  right  or  possibility  (a  possibility  coupled  with  an  interest) 
join  in  a  grant  of  the  lands,  it  would  pass  them  to  the  grantee,  discharged  from  the  right  or  possv- 
bility,  ibid.     With  respect  to  assignments  of  possibilities,  see  Treat,  on  Marr.  Sett,  page  56. 
O)  A  release  to  a  freehold  tenant,  it  is  presumed,  is  here  meant,  and  not  to  a  copyholder* 
(/)  See  supra,  page  337,  note  (g-),  ou  the  subject  of  releasing  rent-charges. 
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of  error.  So  if  a  judgment  be  given  upon  a  false  verdict 
in  a  real  action,  a  release  of  all  actions  real  is  a  bar  in  an 
attaint. 

*  By  a  release  of  all  actions  personal,  without  more      *P.  341, 
words,  are  discharged  all  personal  actions  then  depending,   Of  actions 
and   all  causes   of  personal  actions   wherein    a   personal  personal, 
thing  only  is  to  be  recovered,  and  therefore  hereby  are 
discharged  all  causes  of  suing  out  of  actions  of  debt,  tres- 
pass, detinue,  or  the  like.     Also  all  mixed  actions,  as 
actions  of  waste,  quare  impedit,  an  assise  of  novel  disseisin, 
writ  of  annuity,  appeal  of  mayhem,  and  the  like. 

And  if  debt,  &c.  or  damages  be  recovered  in  a  personal 
action  by  false  verdict,  and  the  defendant  bringetli  a  writ 
of  attaint;  or  if  a  writ  of  audita  quercla  be  brought  by  the 
defendant  in  the  former  action  to  discharge  him  of  execu- 
tion ;  by  this  release,  the  defendant  in  both  cases  is  barred 
of  his  suit. 

Also  when  by  a  writ  of  error  the  plaintiff  shall  recover 
or  be  restored  to  any  personal  thing  only,  as  debt,  damage, 
or  the  like ;  as  if  the  plaintiff  in  a  personal  action  recover 
any  debt,  &c.  or  damages,  and  be  outlawed  after  judgment ; 
in  this  case,  in  a  writ  of  error  brought  by  the  defendant 
upon  the  principal  judgment,  this  release  will  bar  him. 
But  where  by  a  writ  of  error  the  plaintiff  shall  not  be 
restored  to  any  personal  or  real  thing,  this  release  is  no 
bar :  as  if  a  man  be  outlawed  in  an  action  personal  by  pro- 
cess upon  the  original,  and  bring  a  writ  of  error,  and  then 
release ;  this  is  no  bar  to  him. 

If  a  man  by  wrong  take  or  find  my  goods,  or  they  be 
delivered  to  him,  and  I  release  to  him  all  actions  personal, 
notwithstanding  this  release,  I  may  in  this  case  take  my 
goods  again,  albeit  I  be  barred  of  my  action  by  this  re- 
lease ( #).  Neither  is  this  release  a  bar  in  an  appeal  of 
robbery  or  death.  Neither  will  it  bar  in  any  case  where  a 
TV  lease  of  all  actions  will  not  bar.  Neither  is  it  any  bar 
to  an  action  of  debt  brought  for  an  annuity  granted  for  a 
term  of  years  for  any  arrearages  that  shall  grow  due  after 
the  release.  Nor  for  any  rent,  or  sum  of  nomine  pcence, 
when  the  release  is  before  the  day  of  payment,  or  nomine 
jm-iur  happen.  Neither  is  it  a  bar  in  real  actions  wherein 
damages  are  recoverable  only  by  the  statute,  and  not  by 
the  common  law,  as  in  a  writ  of  dower,  entry,  sur  disseisin 
in  Ic  per,  Mordanccster,  Ailc,  <$'c.  (A). 

By  a  release  of  all  debts,  without  more  words,  are  dis-  of  debts, 
charged  and  released  all  debts  then  owing  from  the  re- 
leasoe  to  the  releasor  upon  especialties,  or  otherwise,  all 
debts  due  also  upon  statutes.  And  therefore,  if  the  conu- 
sor  himself,  or  his  land,  be  in  execution  for  the  debt,  and 
he  hath  such  a  release,  he  must  be  discharged :  and  so  he 
cannot  be  upon  a  release  of  all  actions. 

By  a  release  of  all  duties,  without  more  words,   is   a  Of  duties, 
releasor  barred  and  the  releascc  discharged  of  all  actions, 

judgments, 


Or)  See  acrordiiiuly,  JW  v.  linstull,   Skin.  57. 

(/i)  Si-o  further  wlmt  things  shall  be  released  by  a  release  of  actions  personal,  in  Viu.  Abr. 
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judgments,  'nnd  executions,  also  of  all  obligations.  And 
if  the  body  of  a  man  be  in  execution,  and  the  plaintiff 
make  him  such  a  release ;  hereby  he  shall  be  discharged. 
And  if  there  be  rent  or  services  behind  to  the  lord  from 
his  tenant,  and  the  lord  make  such  a  release  to  his  tenant ; 
by  this  it  seems  the  arrearages  are  released. 

This  word  (*)  is  of  a  somewhat  more  large  extent  than 
actions ;  for  by  a  release  of  all  suits,  without  more  words,  is 
released  and  discharged  as  much  as  by  a  release  of  all 
actions.  And  hereby  also  are  discharged  all  executions 
in  the  case  of  a  subject.  But  in  the  case  of  the  King  it 
doth  not  release  executions.  And  this  doth  not  release  a 
covenant  before  it  be  broken  (k). 

By  a  release  of  all  quarrels,  without  more  words,  all 
actions  real  and  personal,  and  all  causes  of  such  actions, 
are  released  and  discharged.  So  likewise  by  the  release 
of  all  controversies,  or  by  the  release  of  all  debates.  But 
this  will  not  bar  the  releasor  of  any  causes  of  suit  that 
shall  arise  after,  and  were  not  at  the  time  of  the  release : 
as  the  breach  of  a  covenant  which  shall  be  after,  albeit  the 
covenant  be  before,  is  not  discharged  hereby. 

Of  covenants.  By  a  release  of  all  covenants,  without  more  words,  all 
covenants  then  broken,  and  all  that  shall  be  after  broken, 
but  were  then  made  and  in  being,  are  discharged.  Qui 
dcstruit  medium  destruit  finem. 

And  therefore  if  a  lessee  do  covenant  to  leave  a  house, 
leased  to  him,  at  the  end  of  the  term,  as  it  was  at  the  be- 
ginning of  the  term,  and  the  lessor  before  the  end  of  the 
term  release  to  the  lessee  all  covenants;  this  doth  dis- 
charge the  covenant.  But  this  release  doth  discharge 
nothing  else  but  covenants  (/). 

Of  statutes.  By  a  release  of  all  statutes  from  the  conusee  to  the 
terre-tenant,  without  more  words,  the  statute  is  dis- 
charged. And  yet  if  he  release  all  his  right  in  the  land 
of  the  conusor ;  this  will  not  discharge  the  land  of  exe- 
cution. 

Of  errors.  By  release  of  all  errors  and  writs  of  error,  all  errors 

and  writs  of  error,  and  that  before  they  be  brought,  are 
extinct  and  discharged.  And  if  a  man  be  outlawed  in  a 
personal  action  by  process  upon  original,  and  make  such  a 
release  ;  this  will  bar  him. 

Of  warranties.  By  a  release  of  all  warranties  or  covenants  real,  all 
warranties  then  made  and  in  being,  are  for  ever  dis- 
charged. 

Of  legacies.  By  a  release  of  all  legacies  without  more  words,  a  man 
doth  bar  himself  of  all  the  legacies  given  him  whether  pay- 
able in  presenti  or  futuro ;  so  that"if  he  be  to  have  a  legacy 
at  twenty-four  years  old,  and  at  twenty-one  years  of  age 
lie  release  to  the  executor  all  legacies,  or  this  legacy  in 

particular ; 
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(t)  It  would  appear  from  the  context  that  the  word  "  suits,"  is  the  word  here  meant. 

(fc)  By  a  release  of  all  suits  a  man  is  barred  of  a  writ  of  error.     Cole's  case,  Latch,  110. 

(I)  A  release  of  all  covenants  until  such  a  day,  is  no  discharge  of  covenants  which  were  broken 
before  ;  though  queer  ey  for  being  broken  before,  there  was  no  covenant  as  to  them ;  per  Hobart,  J. 
Smith  v.  Stafford,  Hutt.  i7.--See  more  amply  what  shall  be  deemed  a  release  of  covenants,  in  Vin. 
Abr.  Release  U.  5.  Com.  Dig,  Release  E.  4. 
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particular ;  this  is  a  bar  to  him  of  this  legacy  for  ever.  And 
yet  a  release  of  all  demands  in  this  ease  is  110  discharge 
of  his  legacy. 

By  a  release  of  rent,  the  rent  is  extinct  and  discharged, 
whether  the  day  of  payment  be  come  or  not.  But  a  re- 
lease of  all  actions  will  not  discharge  a  rent  before  the  day 
of  payment  come. 

By  a  release  of  all  promises  or  assumpsits,  without  more 
words,  a  man  may  bar  himself  of  a  contingent  or  future 
thin*;,  that  by  other  words  could  not  be  released  :  as  if  a 
man  promise  to  me,  that  if/.  S.  do  not  pay  me  one  hun- 
dred pounds  the  tenth  of  March  next,  that  he  will  pay  it 
me  the  twentieth  of  that  month,  and  before  the  time  I 
release  him  to  all  actions  and  demands,  this  will  not  dis- 
charge the  promise.  But  if  I  release  to  him  all  promises, 
this  will  bar  me  (m).  Et  sic  de  similibns. 

By  a  release  of  all  judgments,  without  more  words,  is 
he  that  maketh  it  barred  of  the  effect  of  any  judgment  he 
hath  against  the  releasee ;  for  if  execution  be  not  taken 
out,  he  is  now  barred  of  it.  And  if  the  releasee,  or  his 
land,  &c.  be  in  execution,  he  and  it  shall  be  discharged 
thereof  by  audita  tjucrela(n).  And  by  a  release  of  all  exe- 
cutions, without  more  words,  a  man  is  barred  of  taking  or 
having  out  of  any  execution  upon  any  judgment  either 
before  scirc  facias  or  after.  But  if  after  execution  be 
made  by  capias  ad  sat.,  clcgit,  or  fieri  facias,  the  plaintiff' 
release  to  the  defendant  all  executions,  he  cannot'  plead 
such  a  release,  but  he  must  have  an  audita  querela:  aad 
that  he  may  not  have  to  discharge  him  of  execution  (o). 

By  a  release  of  all  appeals,  are  discharged  all  appeals 
of  felony,  of  death,  of  robbery,  of  rape,  of  burning,  of 
lawny,  depending,  and  all  causes  not  yet  moved  also. 

By  a  release  of  all  advantages,  it  seems  actions  of  debt 
upon  account  are  discharged. 

By  a  release  of  all  conspiracies,  all  conspiracies   past 
il,  and  such  also  as  are  only  begun  and  .shall 
In-  |.  1  and  perfected  after  the  release,  are  likewise 

hnvhy  discharged. 

By  a  release  of  all  forgeries  before  publication,  the 
forgery  is  discharged  but  not  the  publication,  and  there- 
fore the  releasor  may  take  his  remedy  for  that  not- 
withstanding. 

A  release  of  all  demands  is  the  best  release  of  all,  and 
this  word  is  the  most  effectual  word  of  all,  and  doth  in 
deed  include  and  comprehend  within  it  most  of  all  the 
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Of  promises. 


Of  j  moments. 
Of  executions. 


Audita  qucrelit* 


Of  appeals. 


Of  advantages 

Of  conspira- 
cies. 


Of  forgeries. 


Of  demands 
or  claims. 


(w)  See  supra,  page  334,  note  (r).     With  respect  to  promises  by  one  person  for  another,  it  is 

1   i.y  the    ith  sect,  of  the  stat.  29  Car.  2.  c.  3.  that  no   action  shall  be  brought,  whereby  to 

r  or  administrator  upon  any  special  promise,  to  answer  damages  out  of  his  own 

^  to  charge  the  defendant  upon  any  special  promise  to  answer  for  the  debt,  de- 

.  another  person  ;   unless   the   agreement  upon  which  such  action  shall  be 

memorandum  or  note  thereof  shall  he  in  writing,   and  signed  by  the  party  to  he 

Charged  therewith,  or  s(  me  other  person  thereunto  by  him  lawfully  authorised. 

(n)  An  autli{n  (jitcrdn  is  now  seldom  resorted  to  -.   an  application' to  the  Court  by  motion  bring  the. 
irse  usually  taken  in  C;IMS  in  which  an  audita  qucrcla  was   formerly  made  use  of,  that  is,  in  • 

attempting  to  make  use  of  the  process  of  the  court  for  oppressire  and  unjust 

(o)  See  fully  by  what  words  executions  may  be  released  ;  and  what  is  released  bv  the  words  "all 
executions,"    in  Vin.  Abr.  Release.  U,  3. 
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releases  before  (;>).  By  a  release  therefore  of  all  demands, 
without  more  words,  are  released  all  rights  and  titles 
to  land,  warranties,  conditions  annexed  to  estates  before 
they  be  broken  or  performed  and  after  they  be  broken. 
•P.  311.  Also  by  this  release,  are  released  and  *  discharged  all 
statutes,  obligations,  contracts,  recognizances,  covenants, 
rents,  commons,  and  the  like.  Also  all  manner  of  ac- 
tions, real  and  personal,  appeals,  debts,  duties.  Also 
all  manner  of  judgments  and  executions.  Also  all 
annuities,  and  arrearages  of  annuities  and  rents.  And 
therefore  if  a  man  have  a  title  of  entry  by  force  of  a  con- 
dition, &c.  or  a  right  of  entry  into  any  lands;  by  such  a 
release,  the  right  and  title  is  gone.  And  if  a  man  have  a 
rent-service,  rent-charge,  estovers,  or  other  profit  to  be 
taken  out  of  the  land  ;  by  such  a  release  to  the  tenant  of 
the  land,  it  is  discharged  and  extinct  (7). 

And  therefore  if  a  termor  for  years,  grant  the  land  by 
indenture  to  A.  rendering  rent,  and  at  the  end  of  the  first 
year  he  release  to  the  grantee  all  demands;  the  rent  is 
hereby  extinct  during  all  the  time.  And  a  release  of  all 
claims  it  seems  is  much  of  the  same  nature. 

But  by  a  release  of  all  demands,  or  of  all  claims,  is  not 
released  any  such  thing  as  whereof  a  release  cannot  be 
made,  as  a  mere  possibility,  or  the  like. 

Neither  will  this  release  discharge  a  covenant  or  pro- 
mise  that  is  future  and  contingent  before  it  be  in  being, 
nor  a  covenant  before  it  is  broken  :  and  therefore  if  the 
lessee  of  a  house  covenant  to  leave  it  as  well  in  the  end 
of  his  term,  as  it  was  in  the  beginning  of  his  term,  and 
before  the  end  of  the  term  the  lessor  release  to  the  lessee 
all  demands  :  this  is  no  bar  to  an  action  brought  for  a 
breach  of  the  covenant  afterwards. 

And  if  a  man,  in  consideration  of  a  sum  of  money  given 
to  him  by  a  woman  sole,  assume  to  her  that  if  she  marry 
one  M.  that  he  will  pay  to  her  after  the  death  of  M.  one 
hundred  pounds  by  the  year  if  she  survive  him,  and  she 
marry  him,  and  the  husband  release  all  demands  and  then 
die  ;  this  is  no  bar  to  the  duty.  So  if  one  promise  a 
woman  that  if  she  will  marry  him,  that  he  will  leave  her 
worth  one  hundred  pounds  if  she  do  survive  him,  and 
before  the  marriage  she  release  to  him  ail  actions  and 
demands  ;  this  doth  not  discharge  the  promise  (r). 

Note.  And  note  that  all  these  words  are  of  the  same  force, 

when  they  are  joined  with  other  words,  as  when  they  are 
alone. 

If  two  tenants  in  common  of  land,  grant  a  rent-charge 
of  forty  shillings  out  of  it  to  one  in  fee,  and  the  grantee 
release  to  one  of  them  ;  this  shall  extinguish  but  twenty 

shillings  ; 
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(p)  If  a  common  person  releases  all  demands,  this  extends  to  inheritances,  rents,  right  of  entry,  &c. 
for  all  these  are  implied  in  demands  ;  but  if  the  Ring  releases  all  demands,  or  pardons  them,  this  shall 
not  extend  to  any  inheritance.  Br.  Al\r.  Charters  de  Pardon,  pi.  67.  Releases,  pi.  44.  90. 

(</)  However  general  and  comprehensive  the  words  of  a  release  may  be,  if  it  appears  from  recitals, 
or  otherwise,  that  the  intention  of  the  parties  was  that  the  release  should  be  confined  to  a  particular 
purpose,  it  would  not  be  allowed  to  have  a  more  extensive  operation.  See  supra,  page  334, 
note  (M). 

(r)  In  what  cases  marriage  itself  operates  as  release  of  antecedent  agreements  between  husband 
and  wife,  and  in  what  cases  it  docs  uoti  See  supra,  page  333,  note  (f). 
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shillings;    for   that  the  grant    in   judgment    of  law  is 
several. 

If  one  have  several  causes  of  action  against  two,  and 
make  a  joint  release  to  them  :  this  shall  be  taken  to  be  a 
release  of  all  joint  and  several  causes  of  action. 

*  So  if  an  executor  have  some  cause  of  action  for  him- 
self, and  some  for  his  testator,  and  he  release  all  actions, 
indefinitely;  this  release  doth  discharge  both  sorts  of 
actions  (s). 

If  the  tenancy  he  given  to  the  lord  and  a  stranger,  and 
to  the  heirs  of  the  stranger,  and  the  lord  release  to  his 
companion  all  his  right  in  the  land ;  this  shall  enure  not 
only  to  pass  his  estate  in  the  tenancy,  but  also  to  extin- 
guish his  right  in  the  seigniory. 

If  there  be  lord  and  tenant  of  two  acres,  and  the  lord 
release  all  his  right  in  one  of  them  to  the  tenant ;  hereby 
the  services  are  extinct  for  both.  So  if  one  have  a  rent- 
charge  out  of  twenty  acres,  and  release  all  his  right  in  one 
acre;  hereby  all  the  rent  is  extinct  (£)•  And  yet  if  A. 
lease  white-acre  to  B.  for  life,  rendering  rent,  and  after- 
wards doth  release  part  of  the  rent ;  this  is  good  only  for 
such  part. 

If  I  be  seised  of  land  in  fee,  and  I  make  a  lease  of  it  to 
one  for  life,  and  after  I  release  all  my  right  in  the  land  for 
the  life  of  the  tenant  for  life,  so  as  neither  I  nor  my  heirs 
shall  have,  claim,  or  challenge,  any  thing  or  right  in  that 
land  for  the  life  of  the  tenant  for  life ;  by  this  release, 
nothing  is  extinct  or  discharged,  but  the  causes  of  action 
of  waste  that  were  then,  and  not  any  cause  that  shall  hap- 
pen afterwards. 

If  a  statute  be  entered  into  the  20th  of  April,  and 
the  conusee  by  a  release  dated  the  19th  of  April  (meaning 
to  except  this  statute)  doth  release  all  debts  and  demands 
till  the  making  of  the  release ;  by  this  release  the  statute 
is  discharged :  but  if  the  words  had  been  to  the  day  of  the 
date  of  the  release,  contra. 

If  a  promise  be  of  two  parts,  and  he  to  whom  it  is 
made  doth  release  one  part,  it  seems  this  is  a  release  of 
both. 

If  A.  1st  January,  enter  into  an  obligation  of  forty 
pounds  to  B.  and  3.  13th  July,  make  a  deed  thus,  it  is 
agreed  between  B.  on  the  one  part,  and  A.  on  the  other 
part,  that  upon  good  considerations  B.  doth  acknowledge 
himself  fully  satisfied  and  discharged  of  all  bonds,  debts, 
or  demands  whatsoever,  from  the  beginning  of  the  world 
to  this  day  by  the  said  A.  and  that  he  the  said  B.  is  to 
deliver  all  such  bonds  as  he  hath  yet  undelivered  to  A. 
except  one  bond  of  forty  pounds  yet  unforfeit,  which  is 
for  the  payment  of,  &c.  which  was  the  obligation  before  : 
in  this  case  it  was  adjudged  a  good  release  and  discharge 
of  all  the  bonds  excepting  that  one,  and  that  this  excep- 
tion shall  go  to  all  the  premises. 

A  release 
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(•)  But  not  if  the  intention  appeared  to  be  otherwise  ;  as  general  words  will  be  restrained  accord- 
ing to  the  intention  of  the  parties.  See  the  case  of  Hutehinson  v.  Savage,  2  Ld.  Raym.  1506;  and 
see  aupra,  page  3S4,  note  (w). 

(0  See  supra,  page  337,  note  (r). 

M  M 
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3.  In  respect         A  release  of  a  right,  or  of  an  action,  cannot  be  for  a  Lit.  sect.  467. 
of  the  time  or  tirae)  but  it  will  be  for  ever  (w).    And  therefore  if  a  release   470. 

estao'o^     be  inade  to  any  * one  that  hath  a  fee-simPle  by  wrong»  by  Sj  *;!$?*»*!? 

^' 34G'       him  that  hath  the  right,  for  one  hour,  one  year,  for  life   K^w  8g. 

or  years ;   this  is  a  good  release  for  ever.  Co.  super  Lit. 

And  if  the  disseisee  release  all  his  right  in  the  land  to  9. 
the  disseisor  without  naming  his  heirs,  or  setting  down  any 
time  how  long  the  releasee  shall  have  the  land  or  the  right 
of  the  disseisee  therein ;  this  is  a  good  release  for  ever, 
and  doth  make  the  estate  of  the  disseisor  good  for  eVei4, 
and  so  doth  make  a  good  estate  in  fee-simple  without  these 
words  [his  heirs,  &c.]  And  if  the  disseisor  or  his  heir 
make  a  gift  in  tail,  or  a  lease  for  life,  and  the  disseisee 
release  all  his  right  to  the  donee  or  lessee  for  life,  to  have 
and  to  hold  for  life  only ;  this  is  a  good  release  of  his  right 
for  ever. 

But  if  the  disseisee  do  disseise  the  heir  of  the  disseisor, 
and  make  a  lease  to  him  for  life  (which  is  a  release  in 
law) ;  by  this  the  right  is  released  during  that  time  only. 
So  if  one  joint-tenant  or  parcener  release  to  the  other,  all 
his  right  in  the  land,  without  the  words  [heirs]  or  any  more 
words :  this  release  doth  give  to  his  companion  his  whole 
interest  for  ever  (to).  And  when  the  lord,  or  grantee  of  a 
rent,  release  to  the  tenant,  or  terre-tenant  generally ;  by 
these  releases,  a  fee-simple  is  transferred  without  any 
words  of  his  heirs,  &c.  And  yet  the  lord  may  release 
his  seigniory  to  his  tenant  (#),  to  hold  to  him  in  tail  or  for 
life,  and  this  shall  be  taken  and  enjoyed  accordingly. 
13ut  if  the  lord  doth  release  the  seigniory  to  his  tenant 
without  any  words  of  heirs  put  in  the  deed,  the  same  is 
extinct. 

And  if  I  let  land  to  a  man  for  term  of  years,  and  after   Lit.  sect.  545. 
I  release  to  him  all  my  right  which  I  have  in  the  land,   546.465. 
without  using  any  other  words  in  the  deed  ;  or  release  to   £low*  jji6' 
him,  to  have  and  to  hold  for  his  life  ;  in.  both  these  cases,  L 
he  hath  an  estate  for  his  life  only. 

And 

(u)  But  if  it  was  clear  that  the  parties  merely  intended  the  instrument  to  operate  as  an  indulgence 
with  time,  (as  in  the  case  of  a  creditor  giving  his  debtor  a  letter  of  licence),  in  such  a  case  the 
instrument  would  not  be  allowed  to  operate  against  the  intention  ;  and  therefore  would  not  operate  as 
a  release  but  as  a  mere  letter  of  licence.  Where  a  creditor  gives  time  to  his  debtor,  such  indulgence 
to  a  principal  will  operate  as  a  complete  release  to  the  surety.  See  page  337,  note  (£). 

(w)  Where  two  or  more  persons  are  seised  by  a  joint  title,  either  by  contract  or  descent,  (as  joint 
tenants  and  coparceners),  such  persons  are  said  to  come  in  by  the  same  feudal  contract ;  and  that 
therefore  one  of  them  may  discharge  to  the  other  the  benefit  of  such  contract  by  a  release,  because 
of  the  notoriety  which  already  exists  of  the  releasee  having  an  estate  under  such  feudal  contract. 
Thus  two  coparceners  coming  into  one  entire  feud,  descending  from  their  ancestor,  may  release 
privately  to  each  other,  because  they  take  by  the  former  descent,  which  established  them  in  pos- 
session, without  any  notoriety.  As  coparceners  however  transmit  distinct  estates  to  their  children, 
they  may  pass  their  estates  by  distinct  ieoffments.  But  joinMenants  can  only  pass  their  estates  to 
one  another  by  release,  for  they  all  come  in  by  the  first  feudal  contract ;  and  therefore  a  second 
feoflfment  cannot  give  any  further  title  or  notoriety,  because  every  person  is  supposed  to  be  in  by  his 
<clder  title,  which  in  the  case  of  joint-tenants  is  the  original  feoffmeiit.  In  releases  that  enure  by 
way  of  mitter  I' estate,  (as  releases  from  joint-tenants  and  coparceners),  words  of  inheritance  are  not 
necessary  to  give  the  releasee  a  fee  ;  for  the  parties  are  not  in  by  the  release  but  by  the  original 
feudal  contract,  which  passed  an  inheritance ;  and  the  release  only  discharges  the  right  or  pretensions 
of  one  of  them.  Gilb.  Ten.  72.  74.  If,  however,  words  are  made  use  of  in  the  release  expressly 
restraining  the  release  to  a  less  estate  than  a  fee  simple,  such  less  estate  will  only  pass.  With  respect 
to  tenants  in  common,  one  of  them  cannot  release  to  his  companion ;  because  tenants  in  common  have 
distinct  freeholds ;  they  must  therefore  pass  their  estates  by  feoffment,  lease,  and  release,  bargain 
and  sale,  &c. 

(x}  See  supra,  pages  332  and  337,  notes  (/)  and  (<?). 
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And  if  1  lease  land  to  a  man  for  his  own  life,  and  after 
release  to  him,  to  have  and  to  hold  for  his  own  life ;  hereby 
he  hath  but  an  estate  for  his  own  life. 

Hut  if  I  make  a  lease  to  him  for  another's  life,  and 
alter  release  to  him,  Habendum  for  his  own  life ;  by  this 
he  hath  an  estate  for  his  own  life. 

I  Jut  if  I  bo  seised  of  land  in  fee-simple,  and  let  it  to 
another  for  life  or  years,  and  then  release  all  my  right  to 
him,  to  have  and  to  hold  to  him  and  his  heirs,  hereby  ho 
hath  the  fee-simple.  And  if  1  release  all  my  right  to  him, 
to  have  and  to  hold,  to  him  and  the  heirs  of  his  body, 
hereby  he  hath  an  estate  tail. 

And  if  one  be  seised  in  fee  of  a  rent  service  or  rent- 
cliarge,  and  grant  it  first  for  life,  and  then  release  it  to 
the  grantee,  to  *  hold  to  him  and  his  heirs,  or  to  him  and 
the  heirs  of  his  body ;  this  shall  enure  as  an  enlargement 
according  to  the  agreement. 

Hut  if  one  grant  a  rent-charge  for  life  out  of  his  land 
dc.  uovo,  and  after  release  to  the  grantee  all  his  right  in 
the  rent,  to  have  and  to  hold  to  him  in  fee-simple,  or  fee- 
tail  ;  this  doth  not  enlarge  the  estate  (y). 

And  if  tenant  in  tail,  or  for  life,  make  a  lease  for  years; 
and  after  by  deed  doth  release  all  his  right  to  the  lessee 
for  years  in  possession,  to  hold  to  him  and  his  heirs  for 
ever ;  this  will  not  make  the  estate  of  the  lessee  good  for 
longer  time  than  the  life  of  the  releasor  (z). 

Jf  one  make  a  lease  for  ten  years,  the  remainder  for 
twenty  years  to  another,  and  he  in  remainder  release  all 
his  right  to  the  lessee  for  ten  years  ;  in  this  case,  the  re- 
leasee  hath  an  estate  for  thirty  years  and  no  less,  for  one 
lease  for  years  cannot  drown  in  another  (a). 

If  I  let  land  to  a  woman  sole  for  her  life,  or  for  years, 
and  she  take  a  husband,  and  after  I  release  to  them  two 
to  hold  for  their  lives  :  this  shall  enure  no  further  than 
thr  intent,  ;>ml  in  the  first  ease  he  shall  hold  jointly  with 
his  wife,  but  in  her  right,  whilst  she  doth  live,  and  after 

for 
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(y)  In  the  case  put,  the  releasor  has  no  right  rn  the  font,  consequently  a  release  of  right  where  the 

-or  has  no  right  must  necessarily  be  inoperative — at  least,  it  must  be  inoperative  as  a  release. 

An  riMtruiiiriit,  however,  which  purported  to  be  a  release,  would   no  donbt  be  held  to  operate  in 

such  a  case  as  a  confirmation  ;  and  in  the  case  put  in  the  text,  rtie  instrument,  it  is  conceived,  would 

not  only  operate  as  a  confirmation  of  the  old  rent  for  life,  but  as  the  grant  of  a  new  one  in  fee. 

-u/jr«,  page  311,  note  (n). 

(z)  As  to  the   release  by  the  tenant  in  tail,  see  contrct,  page  324,  note  («) ;  and  see  also  supra, 
page  320,  note  (i). 

(a)  The  position  that  one  term  of  years  will  not  merge  in  another,  is  not,  as  a  general  position,  a 

il)le  one  ;  for  if  two  terms  of  years,  both  being  terms  tn  presenti,  and  not  the  one  of  them  a  term 

in  remainder  expectant  on  the  determination  of  the  other,  meet  in  one  and  the  same  person  without 

intervening  estate  in  any  third  person,  in  such  a  case  the  first  created  ternr  will  merge  in  the 

i      and  this  will  be  the  case,  although  the  latter   term  is  for  a  shorter  period  than  the  one  first 

created.  See  Stephens  v.  Bridges,  6Mn<fd.  C.  C.  66.  Cro.  Eliz.  302.  Vin.  Ahr.  Merger  (G.)— Merger  h 

ribed  to  be  whenever  a  greater  estate  and  a  less  coincide  and  meet  in  one  and  the  same  person 

without  any  intermediate  estate  ;  whereby  the  less  is  immediately  annihilated,  or  is  saicf  to  be  merged, 

i-.  Mink  or  drowned,  in  the  greater.     Thus,  if  there  be  tenant  for  years,  and  the  reversion  in 

••unpl  to  or  is  purchased  by  him,  the  term  of  years  is  merged  in  the  inheritance  ami 

more,     lint  they  must  come  to  one  and  the  same  person  in  one  and  the  same 

,  it  th.-  freehold  be.  in  his  own  right,  and  he  has  the  term  in  right  of  another  (en  auter  droit) 

there  there  is  no  merger.    See  2  Bl.  Com.  177,  and  supra,  page  302,  note  («).     And  see  fully  as  to  the 

i   MK  i-,  i  in  the  several  abridgments,  &c.  under  titles  Merger,  and  Extinguishment.     And 

r   information  on  the  subjects  of  Surrender  and  Merger,  see   the  chapter  on  Surrender,  and  paf- 

ticularly  Mr.  Pmktft  treatise  on  the  subjects. 
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for  his  own  life  if  lie  survive;  and  in  the  last  case,  they 
shall  have  the  freehold  jointly. 

If  there  be  lord  and  tenant  by  fealty  and  rent,  and  the  Co.  super  Lit. 
lord   grant  the  seigniory   for   years,  and  the  tenant  at-  280. 
torneth,     and    the    lord   releaseth  his   seigniory   to   the 
tenant  for  years,  and  to  the  tenant  of  the  land  generally  ; 
by  this,  the  seigniory  is  extinct  for  ever,  and  the   estate 
of  the  lessee  also.     But  if  the  release  be  to  them  and  their 
heirs ;  then  the  lessee  shall  have  the  inheritance  of  the 
one  moiety,  and  the  other  is  extinct  (6). 

10.  Acquit-  An  acquittance  is  a  discharge  in  writing  of  a  sum  of  Terms  of  the 
tance,  Quid.      money,   or  other  duty,  which  ought  to   be  paid  or  done ;  Lavv- 

as,  if  one  be  bound  to  pay  money  on  an  obligation, 
or  rent  reserved  upon  a  lease,  or  the  like  ;  and  the  party 
to  whom  the  money  or  duty  should  be  paid  or  done,  upon 
the  receipt  thereof,  or  upon  some  other  agreement  between 
them,  maketlj  a  writing  under  his  hand,  witnessing  that 
he  is  paid  or  otherwise  contented,  and  therefore  doth 
acquit  and  discharge  him  of  the  same ;  the  which  is  such  a 
discharge  and  bar  in  the  law,  that  he  cannot  demand  and 
recover  the  same  again  contrary  thereunto,  if  the  acquit- 
tance be  shewed. 
*  P.  348.  *  The  obligor  is  not  bound  to  pay  money  upon  a  single  22  E.  4.  6. 

11.  Where  a      bond  unless   the  obligee  will  make  to  him  an  acquittance  41  E.  3.  25. 
man  is  not       or  release.     Nor  is  he  bound  to  pay  it  before  he  hath  the  22  E  4.6^ 
moTey  without  acquittance.     And  in  this  case  the  obligermay  compel  the  Bro.Vebt,43. 
he  hath  anac-    obligee  to  make  him  an  acquittance.     And  so  it  is  in  case  Oblig.  10. 
quittance.          of  a  statute  merchant ;  one  is  not  bound  to  pay  the  money 

thereupon,  before  he  hath  the  acquittance  or  release  of  the 
plaintiff.  But  othewise  it  is  in  case  of  an  obligation  with 
a  condition,  for  there  a  man  may  aver  payment  (c). 

And  because  statutes,  recognizances,  and  obligations, 
are  often  used,  and  tend  to  the  strengthening  of  the  com- 
mon assurances  of  the  kingdom,  we  may  not  in  anywise 
pass  them  over,  but  must  take  some  survey  of  them.  And 
first  of  a  statute  (d). 

(6)  See  supra,  pages  332  and  337,  notes  (/)  and  (7). 

(c)  See  fully  in  what  cases  payment  may  be  refused  without  an  acquittance  given,  Vin.  Ab. 
tit.  Acquittance,  (A.) 

(d)  The  equitable  doctrine  relative  to  releases,  by  way  of  mitter  le  droit,  has  been  occasionally 
adverted  to  in  the  course  of  the  last  chapter.    We  will  here  enter  into  a  more  minute  consideration 
of  the  subject. 

In  order  to  the  validity  in  equity  of  a  release  of  right,  it  is  well  settled, — that  the  party  releasing 
must  be  acquainted  with  both  the  nature  and  extent  of  his  right.  If  he  is  deceived,  either  as  to 
the  one  or  the  other,  either  by  suggcstio  falsi,  or  suppressio  vert,  or  by  the  practice  of  any  other 
fraud  ;  or  if  the  releasee  takes  advantage  of  distress  on  the  part  of  the  releasor  or  exercises  any 
undue  influence  over  him,  or  if  he  labours  under  an  error  or  misconception  as  to  the  nature  and 
extent  of  his  right  (even  if  the  releasee,  as  well  as  himself,  laboured  under  such  mistake  or  mis- 
conception), in  all  these  cases  courts  of  equity,  generally  speaking,  will  set  aside  the  release  ; 
at  least  they  will  set  it  aside  as  against  the  releasee,  and  those  claiming  under  him  as  volunteers. 
Broderick  v.  Broderick,  1  P.  Wins.  239.  Gee  v.  Spencer,  1  Vern.  32.  Cocking  v.  Pratt,  1  Ves.  400. 
Pusey  v.  Desbouvriey  3  P.  Wins.  320.  Landsdown  v.  Landsdoicn,  Mos.  364.  Evans  v.  Lleicellyn,  2  Bro. 
C.  C.  150.  Roche  v.  O'Brien,  1  Ball  &  Be.  330,  and  cases  there  cited.  Frank  v.  Frank,  Cas.  in 
Cha.  8i.  Hylton  v.  Biscoe,  2  Ves.  310.  Cann  v.  Cann,  1  P.Wins.  727.  Bowles  v.  Stewart,  1  Sch. 
&  Lef.  209.  Baugh  v.  Price,  \  Wils.  320. 

With  respect  indeed  to  releases  of  right,  (and  it  is  the  same  with  respect  to  deeds  of  confirm- 
ation), made  with  a  view  tp  the  settlement  of  family  differences  or  disputes,  or,  as  it  has  been  expressed 
*'  to  establish  the  peace  of  a  family,"  in  cases  of  this  kind  courts  of  equity  more  reluctantly  lend 
themselves  to  undo  such  transactions,  even  though  the  releasor  may  have  laboured  under  an  error 
or  misconception  as  to  his  right.  See  Stapilton  v.  Siapilton,  1  Atk.  1«  Perhaps  however  no  very 
satisfactory  reason  can  be  assigned,  why  fraud,  error,  and  mistake,  should  not  be  equally  the 

subjects 
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subjects  of  equitable  cognizance  in  the  case  of  arrangements  entered  into  with  a  view  to  the 
settlements  of  family  disputes,  as  in  other  cases. 

And  where  parties  who  are  in  litigation  about  a  matter  of  doubtful  right  compromise  the  suit,  and 
one  of  them  releases  his  right,  or  supposed  right  in  the  matter  in  dispute  ;  in  cases  of  this  kind 
courts  of  equity,  from  a  desire  to  support  amicable  arrangements  between  parties  in  litigation,  will 
not  be  easily  induced  to  disturb  the  transaction.  Cann  v.  Conn,  1  P.  Wms.  727,  per  Lord  Manners, 
Roche  v.  O'/Jrini,  1  Hall.  &  lie.  330.  Leonard  v.  Leonard,  %  Ball  &c  Be.  J7ij.  1'ullen  v.  Ready,  2  Atk. 
591.  And  even  if  it  should  turnout  that  the  releasor  has,  by  compromising  the  suit  and  releasing 
his  right  done  any  thing  prejudicial  to  his  interests,  still  it  will  not  be  a  reason  for  setting  the  com- 
promise and  release  aside,  unless  they  were  procured  by  means  of  fraud,  (as  misrepresentation  or 
concealment  of  facts),  or  under  the  influence  of  distress,  or  other  undue  influence.  Where,  however, 
they  were  so  procured,  they  would  clearly  be  set  aside.  See  Roche  v.  O'Brien,  1  Kail  &  Be.  330. 
Leonard  v.  Leonard,  2  Ball  &  Be.  171.  Taylour  v.  Rochfort,  2  Ves.  sen.  284.  In  the  case  of  Stephens 
v.  Bate  man,  1  Bro.  C.  C.  22,  a  compromise  was  entered  into,  and  release  given  for  a  very  inadequate 
consideration  by  parties  in  distressed  circumstances  ;  yet  there  being  no  fraud,  nor  mistake,  or 
misconception  on  the.  part  of  the  releasors,  but,  as  was  observed,  "  who  knew  what  they  were 
about,"  the  court  refused  to  set  the  release  aside.  [Quare,  would  not  such  circumstances  as  the 
consideration  being  very  inadequate,  and  the  releasors  being  in  distress,  (as  in  the  last  noticed  case), 
afford  stroii-;  ground  to  presume  either  fraud,  or  mistake,  or  undue  influence?  Would  not, 
indeed,  such  circumstances  afford  sufficient  evidence  of  the  fact,  unless  repelled  by  contrary 
evidence?] 

If  a  release,  which  a  court  of  equity  would  have  set  aside  is  afterwards  confirmed  by  the  releasor, 
but  the  confirmation  is  made  under  the  influence  of  the  same  ignorance,  distress,  fraud,  undue  influ- 
ence, &c.  which  induced  the  original  transaction,  or  under  the  persuasion  that  the  original  transac- 
tion was  a  valid  one,  in  all  such  cases  the.  confirmation  may  be  regarded  as  bad.  Wiseman  v. 
Jfcakc,  2  Vein.  lyj.  Earl  of  Chesterfield  v.Janssen,  1  Atk.  334.  Roche  v.  O'Brien,  1  Ball  &  Be. 
330.  Crowe  v.  Ballard,  3  Bro.  C.  C.  117.  Deloraine  v.  Browne,  3  Bro.  C.  C.  633.  Taylour  v.  Rochfort  t 
tfVes.  sen.  281. 

If,  however,  the  confirmation  is  made  when  the  party  is  not  under  the  influence   of  the    same 
distress*,  fraud,  &c.  which  led  to  the  original  transaction  ;  but  is  sui  juris  and  fully  informed  of  the 
nature  and  extent  of  his  rights,  and  has  a  full  knowledge  that  the  original  transaction  was  not 
binding,  in  that  case  his   confirmation  will  be  good.     Cole  v.  Gibbons,  3  P.  Wms.  293.     Earl  of  Ches- 
terfield v.  Janssen,  1  Atk.  334.   340.  353.  per  Lord  Manners,  Roche  v.  O'Brien,  I  Ball.  &  Be.  330, 
\_Quure,  whether  a  confirmation,  even  though  made  with  a  full  knowledge  of  the  original  transac- 
tion being  bad,  and  although  the  confirmation  should  be  altogether  free  from  fraud,  &c.,  and  although 
the  confirmor  should  have  a  full  knowledge  of  the  nature  and  extent  of  his  right;  yet  if  it  should 
be  made /row  a  fancied  sense  of  honor  and  without  consideration,  whether,  in  such  a  case  it  could  be 
It-red  as  ^ood  ?     The  observations  of  Lord  Erskine,  in  the  case  of  Morse  v.  Royal,  12  Ves.  373, 
would  seem  to  be   applicable  in  such  a  case  as  the  one   just  put.     His  Lordship   observed,  that 
such  a  confirmation  (a  voluntary  confirmation  with  full  notice   of  the  invalidity  of  the  original  tran- 
•    inconsistent  with  justice,  so   likely  to    be  connected  with   fraud,  that  it  should  be 
lied  with   the  utmost  strictness,  and  should   be  supported  only  upon  the  clearest  evidence  that 
it  (the  confirmation),  was  an   act  done  with  all  the   deliberation  that  ought  to  attend  a  transaction, 
;iect  of  which  was  to  ratify  an  act  (the  original  transaction),  which  injustice  should  have  never 
t.ikni  place.] 

It  may  be  proper  to  observe,  that  the  relief  afforded  by  courts  of  equity,  in  the  case  of  releases 

(or  confirmations)  improperly  obtained,  is  not  confined  to  the  releasor  or  confirmor  himself,  but  will 

tended  to  his  heir  at  law,  or  personal    representative.     See  Roche  v.  O'Brien,  1  Ball  &c  Be.  3;>o. 

Jiniiii'li  v.  /v/'tv,  l  Wils.  .;_'().     And  the  relief  will  be  afforded  against  the  heirs  of  the  releasee,  and 

all  others,  it  is  presumed,  claiming  as  mere  volunteers,  as  well  as  against  the  releasee  himself.     See 

Wiseman  v.  Bealce,  2  Vtrn.  122.     Deloraine  v.  Browne,  3  Bro.  C.  C.  63;}.     But  against  purchasers  for 

a  valuable  consideration,  and  without  notice  of  the  release  or  confirmation  having  been   improperly 

obtained   no  relief  will  be  afforded.     Where  however,  the  title  to  lands  or  other  property  depends 

upon  a  release  of  right,  (and  it  is  the  same  with  respect  to  a  confirmation,)  a  purchaser  should  be 

niely  cautious  how  he  completes   his  purchase,  without  first   satisfying  himself  of  the  validity 

of  such  release.     See  Dunbar  v.  Tredennick,  2  Ball  &  Be.  319,  and  cases   there  cited.     If  the  release 

fully  states  on  the  face  of  it  the  nature  aud  extent  of  the  releasor's  right,  in  that  case  the  release  may 

n<l   as  affording  a  sufficient   evidence   of  its  own  validity,  at  least  so  far  as  concerns  a 

purchaser  tor  a  valuable  consideration  ;    for  the  releasor  would   not   in  such  a  case  be  allowed  to 

ite     its    validity  as    against  a    purchaser,    unless    he    could    shew   that    the    purchaser    was 

ainted  nliunde  \sith  facts  which  affected  its  validity. 

In 


*  If  l!.  r  of  the  confirmation  is  an  interest  which  the  confirmor  is  entitled  to  in  pot' 

n  at  the  tnnc  nf  nuking  the  confirmation,  would   not  his  distress   rather  lead  him    to  avoid  the 

lion   than   confirm  it,    as   he  would  be  more  likely  to  benefit  himself  by  the  former 

'.lie  latt'  i  r     It  may  perhaps  be  questioned  whether  such  a  circumstance  as  distress  on  the  part 

of  the   confirmor  should    in  any  case  have  any  influence,  except  where  it  was  clear  that  such  distress 

placed  hnn  in  ;i   situation  of  dependency  on  the  confirmee,  or  evidently  gave  the  confirmee  au  undu* 

influence  over  him. 
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In  the  case  of  Brayltroke  v.  Inskip,  8  VCB.  417,  an  objection  being  made  to  a  title,  a  release  was 
obtained  from  the  party  having  a  supposed  right.  The  release  stated,  that  sales  of  the  property 
had  been  made,  and  that  some  of  the  purchasers  had  made  objections  to  the  title,  and  that  suits  had 
been  instituted,  and  that  the  releasor,  upon  a  full  representation  of  the  facts,  (but  without  stating 
them  in  the  deed),  was  satisfied  he  had  not  any  estate  or  interest  in  the  premises,  but  to  remove  the 
objections  of  the  purchasers  he  had  agreed  to  release,  and  he  accordingly  released,  all  his  estate  and 
interest  in  the  premises.  An  objection,  however,  was  taken  to  the  sufficiency  of  the  release,  on  the 
ground  that  the  nature  of  the  objections  to  the  title  was  not  stated  in  the  release.  Bnt  Lord  Eldon 
over-ruled  the  objection;  and  observed,  that  as  the  releasor  was  informed  generally  that  there  were 
objections  to  the  title  which  he  (the  releasor)  could  remove,  that  if  he  did  not  ask  the  nature  of  the 
objections  he  determined  against  himself  in  any  question  between  himself  and  a  purchaser,  pro- 
vided the  deed  did  not  actually  shew  that  the  objections  were  withheld  from  him.  A  question, 
however,  might  perhaps  be  made,  whether  the  release  in  the  case  just  noticed,  really  afforded  a  suffi- 
cient internal  evidence  of  its  own  validity,  even  so  far  as  respected  a  purchaser  for  a  valuable  con- 
sideration. That  it  afforded  no  direct  evidence  that  the  releasor  had  been  informed  of  the  nature 
and  extent  of  his  right  is  perfectly  clear.  Perhaps,  however,  it  is  not  necessary  that  a  release  of 
right,  in  order  to  its  validity  in  favor  of  a  purchaser,  should  go  so  far  as  this  ;  though  if  it  stops  short 
of  this,  perhaps  it  can  hardly  be  considered  as  affording  a  sufficient  evidence  that  it  was  not  ob- 
tained by  fraud  and  misrepresentation :  But  admitting  that  it  is  not  absolutely  necessary  that  it 
should  go  this  length,  yet  it  must  be  clear,  that  it  ought  at  least  to  afford  an  evidence  that  the 
releasor  had  such  information  given  him  as  enabled  him,  if  he  pleased,  to  ascertain  the  nature  and 
extent  of  his  right,  and  so  as  to  make  it  his  own  fault  if  he  did  not  ascertain  them.  Unless  the 
release,  at  least,  does  this,  it  affords  no  evidence  that  the  grossest  fraud  was  not  practised  upon 
the  releasor,  and  nothing  but  an  evidence  that  fraud  was  not  practised  upon  him  ought  to  be  con- 
sidered as  sufficient  to  give  validity  to  the  release,  even  in  favor  of  a  purchaser  for  a  valuable 
consideration.  To  give  it  validity  even  in  his  favor,  he  ought  to  have  reasonable  cause  to  believe 
that  it  was  fairly  obtained,  or  in  other  words,  that  he  had  reasonable  cause  to  believe  that  the 
releasor  was  informed  of  the  nature  and  extent  of  his  right.  The  reason  and  justice  of  the  thing 
evidently  accord  with  this  opinion.  A  less  strict  rule  than  this  would  make  the  fraudulent  obtaining 
of  releases  of  right  much  more  frequent,  and  would  prevent  all  effectual  redress  for  the  fraud  ;  and 
would  in  fact  go  nearly  the  length  of  annulling  the  doctrine,  "  that  to  the  validity  of  a  release 
of  right,  it  is  necessary  that  the  party  releasing  should  be  acquainted  with  the  nature  and  extent 
of  his  right." 

To  apply  these  observations  to  the  case  of  Lord  Braybroke  v.  Tnskip— Did  the  release  tliere  afford  a 
sufficient  evidence  that  no  fraud  was  practised  npen  the  releasor  ? — for  a  release  which  does  not  afford 
an  evidence  of  this,  ought  not  to  be  supported  even  in  favor  of  a  purchaser.  The  release  stated 
that  upon  a  full  representation  of  facts,  the  releasor  was  satisfied  he  had  no  interest  in  the  pre- 
mises. It  did  not,  however,  state  the  grounds  or  reasons  he  had  for  being  thus  satisfied.  It  there- 
fore afforded  no  reason  for  concluding,  that  he  had  even  such  information  given  him  as  made  it 
liis  own  fault  if  he  did  not  make  himself  acquainted  with  the  nature  and  extent  of  his  right.  Any 
tacts  but  the  real  ones  might  have  been  stated  to  him  for  any  thing  that  appeared  to  the  contrary. 
It  might  have  been  represented,  that  he  had  some  right  quite  in  another  character  or  that  hia  right 
rested  quite  on  another  ground  than  the  true  one  ;  in  which  case  the  representation  made  to  him,  so 
far  from  enabling  him  to  ascertain  the  nature  of  his  right,  or  to  render  it  his  own  fault  if  he  did 
not  ascertain  it,  so  far  from  doing  this,  would  completely  mislead  him.  In  the  case  therefore  of 
Braybroke  v.  Inskip,  the  purchaser,  it  is  conceived,  had  not  that  kind  of  evidence  of  the  validity 
pf  the  release  which  he  ought  to  have  had. 

If  a  release  of  a  right,  which  is  clearly  one  of  some  value,  is  made  without  consideration  or  for 
a  very  inadequate  one,  here  it  is  more  particularly  important,  on  the  part  of  a  purchaser,  to  ascertain 
that  the  releasor  was  conusant  of  the  nature  of  his  right  and  was  not  imposed  upon.  Whenever  a 
person  releases  his  right,  where  it  is  impossible  to  suppose  he  would  have  done  so,  had  he  not  been 
in  ignorance  either  as  to  matter  of  fact  or  as  to  the  law  relating  to  the  fact,  (and  whether  such 
ignorance  is  ignorance  of  fact,  or  ignorance  of  the  law  relating  to  it,  can,  in  such  a  case,  make  no 
difference  it  is  conceived),  there  there  must  be  reason  to  question  the  validity  of  the  release ; 
because  there  must  be  ground  to  suspect  either  fraud  or  mistake.  Upon  the  whole,  purchasers 
ought  to  be  extremely  cautious  in  accepting  titles  where  their  goodness  depends  upon  the  validity  of  a 
release  of  right ;  for  it  can  hardly  be  doubted  but  the  same  relief  will  be  afforded  as  against  a 
purchaser  from  the  releasee,  that  will  be  afforded  as  against  the  releasee  himself,  unless  the  purchaser 
has  reason  to  believe  that  the  releasor  was  informed  of  the  nature  and  extent  of  his  right,  or  at 
least  had  such  information  as  enabled  him  to  ascertain  them ;  and  as  nothing  short,  perhaps,  of 
having  the  facts  or  grounds  upon  which  the  right  rested  made  known  to  him  could  enable  him  to 
tlo  this,  a  purchaser  ought  in  no  case  to  rely  upon  a  release,  unless  he  had  clear  evidence  that  the 
releasor  was  fully  informed  of  such  facts  or  grounds. 

It  still  remains  to  consider,  whether  there  is  any  and  what  period  beyond  which  equity  will  not 
afford  relief.  Under  this  head  of  inquiry,  the  cases  afford  no  very  precise  or  specific  information. 
Perhaps  the  subject  divides  itself  into  two  parts,  the  one  relating  to  cases  in  which  actual  fraud  was 
practiced  on  the  releasor,  and  the  other  to  cases  in  which  there  was  no  fraud,  but  the  party's  title 
to  relief  rests  merely  on  his  having  mistaken  or  misapprehended  his  right. 

In  cases  of  fraud,  Lord  Erskine  (in  Morse  v.  Royal,  12  Ves.  374)  seemed  to  hold,  that  there  was 
no  particular  limit  beyond  which  relief  would  not  be  afforded.  In  Forr.  63,  Lord  Talbot  says,  "  No 
length  of  time  will  bar,  where  there  is  fraud."  In  Bickncll  v,  Gvvgh,  3  Atk.  557,  it  is  said,  "The 

Statute 
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Statute  of  Limitation  cannot  be  pleaded  where  fraud  is  charged ;"  *  nor  will  a  fine  operate  as  a  ba> 
to  relief  where  there  has  been  fraud.  Bowles  v.  Stewart,  1  Sch.  &  Lef.  209.  In  conformity  with  tn« 
above  doctrine,  in  the  case  of  Deloraine  v.  Browne,  3  Bro.  C.  C.  638,  a  demurrer  on  the  ground  of  an 
acquiescence  of  twenty-seven  years  in  the  original  fraudulent  transaction,  and  an  acquiescence  ot 
twenty-three  years  in  a  confirmation  of  such  transaction  was  over-ruled  ;  [whether  this  case  came  to  at 
hearing  or  not,  does  not  appear  from  the  report]  ;  and  in  the  case  of  Roche  v.  O'Brien,  1  Ball  &  Be.  330, 
where  the  same  distress,  undue  influence,  &c.  continued  to  exist,  which  led  to  the  original  transaction, 
•where  one  act  of  fraud,  as  it  was  observed  by  Lord  Manners,  had  been  heaped  npon  another,  in  this 
case  laches  for  a  period  of  thirty-four  years  between  the  time  of  the  original  transaction  and  the 
filing  of  the  bill  for  setting  it  aside  was  held  to  be  no  bar  to  relief.  However,  even  in  cases  of 
fraud,  it  must  be  clear  that  there  ought  to  be  some  period  or  other  beyond  which  relief  ougfcrt  net  ta 
be  afforded,  though  it  would  seem  reasonable,  that  the  period  should  not  be  circumscribed  within  very 
narrow  limits.  This  would  seem  to  be  required  both  by  a  regard  to  the  interests  of  the  injured  party, 
and  the  important  consideration  of  holdrng  out  as  little  encouragement  as  possible  to  the  commission 
of  fraud.  Perhaps  in  cases  of  fraud,  a»  long  a  period  should  be  allowed  in  equity  for  the  obtaining 
of  justice,  as  is  equal  to  the  longest  period  atto-wed  at  law  for  the  recovery  of  man's  right,  viz. 
sixty  years.  But  from  what  time,  it  may  be  asked,  should  this  or  any  other  period  be  considered  to 
commence — from  the  time  of  the  fraud  committed^  or  from  the  time  of  its  being  discottred  1  If  a 
period  of  sixty  years  was  allowed,  it  would  be  quite  sufficient,  it  is  conceived,  for  the  attainment  of 
the  ends  of  justice  if  the  time  was  to  run  from  the  commission  of  the  fraud.  To  compute  the  time 
from  the  commission  of  the  fraud,  would  afford  the  advantage  of  a  certain  fixed  period  to  compute 
from ;  whilst  to  compute  the  time  from  the  discovery  of  the  fraud,  might,  and  most  likely  would 
be  productive  of  great  inconvenience  on  account  of  the  difficulty  in  ascertaining  the  time  at 
Mhich  the  discovery  was  really  made.  It  is  true,  indeed,  that  laches,  properly  speaking,  cannot 
be  imputed  to  a  man  for  not  asserting  his  right  whilst  he  is  in-  ignorance  of  it,  bnt  it  is  fair  to 
presume,  that  if  a  liberal  period  was  allowed  within  which  to  assert  it,  that  it  would  be  discovered 
within  that  period.  Though  it  has  been  observed,  that  it  might  be  desirable  to  allow  so  long  a 
period  as  sixty  years  from  the  commission  of  the  fraud  within  which  to  obtain  redress,  yet  if  it  could 
be  proved  that  the  party  defrauded  had  actually  become  conusant  of  his  rightr  and  had  been 
under  no  disability  to  assert  it,  and  was  free  from  all  undue  influence,  and  had  not  been  the  victim 
of  fraud  upon  fraud,  (as  in  the  case  of  Roche  v.  O'Brien,  1  Ball  &  Be.  330)  in  that  case  it  might  be 
proper  that  he  should  be  barred  of  relief  at  a  much  earlier  period  than  sixty  years.  See  Blenncr- 
Iwssett  v.  Day,  2  Ball  &  Be.  118.  It  is  only  where  there  is  no  clear  evidence  that  the  party  had 
become  conusant  of  the  fraud  at  an  earlier  period,  that  it  might  be  proper  to  allow  him  so  long  a 
period  as  sixty  years.  What  is  the  longest  period  beyond  which  relief  will  be  afforded,  where  the 
release  was  not  obtained  by  fraud,  but  proceeded  upon  mere  mistake  or  misapprehension  of  right, 
is  a  point  upon  which  the  Editor  has  met  with  no  satisfactory  information.— Probably,  however,  in 
such  a  case  relief  would  not  be  afforded  after  the  lapse  of  twenty  years  from  the  time  of  making 
the  mistake. 

This  note  maybe  concluded  by  observing,  that  where  a  transaction  is  in  itself  illegal,  being  malutn 
jn-ohihituHi,  malum  in  se,  or  contra  bonos  mores,  or  contrary  to  the  policy  of  the  law,— there  no  confirma- 
tion of  the  transaction,  or  release  of  right  with  respect  to  the  subject-matter  of  the  transaction, 
will  give  it  validity,  how  completely  soever  the  confirmor  or  relcasor  may  be  sui  juris  and  free  from 
undue  influence. 


*  Though  courts  of  equity  frequently  refuse  relief  on  the  ground  of  laches,  refusing  it  for  the  sake 
of  prest-rvin»  an  analogy  to  the  Statutes  of  Limitation  ;  yet,  when  it  is  considered  Ifcat  the  Statutes 
of  Limitation  allow  different  periods  in  different  cases,  they  (the  Statutes  of  Limitation)  would 
appear  to  be  an  uncertain  guide  in  most  cases  requiring  equitable  interposition  :— at  any  rate,  as  so 
long  a  period  as  sixty  years  is  allowed  in  the  case  of  a  writ  of  right,  why  should  equitable  relief  be 
limited  to  twenty  years  (as  is  the  case)  whenever  a  resort  is  had  to  the  Statutes  of  Limitation  as  a 
ground  for  refusing  relief?  If  twenty  years  had  been  the  only  period  prescribed  by  the  Statutes  of 
Limitation,  in  that  case  it  might  have  been  very  proper  to  have  confined  equitable  relief  within  the 
e  period.  But  twenty  years  not  being  the  only  period  prescribed  by  the  Statutes  of  Limit- 
ation, there  would  seem  to  be  no  solid  reason  for  making  this  the  period,  and  the  onty.  one,  within 
which  to  afford  relief  in  equity.  It  will  be  proper  to  state,  however,  that  where  tlic,  party  applying 
tor  relict' can  account  for  his  laches  by  infancy  or  other  disability,  tyre  relief  will  be  afforded 
notwithstanding  twenty  years  may  have  elapsed. 
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CHAP.  XX. 


1.  Statute. 
Quid. 

2.  Quotuplex. 

Statute  mer- 
chant. Quid. 


Statute  staple, 
Quid. 


OF    A   STATUTE. 

A  STATUTE  is  a  bond  or  obligation  of  record  :  but  this 
-^*  word  is  sometimes  used  in  another  sense,  viz.  for  a 
decree  made  in  parliament,  called  an  Act  of  Parliament. 

And  of  these  obligations  there  are  three  kinds :  1.  A. 
statute  merchant :  2.  A  statute  staple :  3.  A  recognizance. 
The  statute  merchant,  is  a  bond  acknowledged  before  one 
of  the  clerks  of  the  statute  merchant,  and  the  mayor,  or 
chief  warden  of  the  city  of  London,  or  two  merchants  of 
the  said  city  for  that  purpose  assigned,  or  before  the 
mayor,  chief  warden,  or  master  of  the  cities,  as  York, 
Bristol,  or  the  like ;  or  the  bailiff  of  any  borough  or  vil- 
lage, or  other  sufficient  men  for  that  purpose  appointed 
and  authorized,  sealed  with  the  seal  of  the  debtor  or  re- 
cognisor,  and  of  the  king,  which  is  of  two  pieces;  the 
greater  whereof  is  kept  by  the  mayor  or  chief  warden, 
and  the  lesser  by  the  said  clerk :  and  the  form  of  it  is 
thus  :  noveritis,  4*c.  me  A.  B.  teneri  C.  D.  in  centum  libris 
solvend.  eidem  adfcstum  S.  Mich,  proxim.  Et  nisi  fecero, 
concedo  quod  currat  super  me  fy  hceredes  meos  districtio  Sf 
pcena  in  statuto  Domini  rcgis  edito  apud  Westm.  Dat.  fyc. 
And  this,  albeit  at  first  it  was  ordained  and  used  for  mer- 
chants only,  yet  at  this  day  it  is  and  may  be  used  and 
given  by  any  others,  and  is  become  one  of  the  common 
assurances  of  the  kingdom  (a). 

The  staple  doth  signify  this  or  that  town  or  city, 
whether  the  merchants  by  common  order  and  command- 
ment do  carry  their  commodities,  as  wool,  and  the  like, 
to  utter  by  the  great.  And  the  statute  staple  is  either 
properly  or  improperly  so  called :  that  which  is  properly 
so  called,  is  defined  to  be  a  bond  of  record  acknowledged 
before  the  mayor  of  the  staple  in  the  presence  of  one  or 
two  constables  of  the  same  staple,  and  is  sealed  with  the 
seal  of  the  staple,  and  sometimes  also  with  the  seal  of  the 
party,  which  latter  it  seems  is  not  necessary.  And  this  is 
founded  upon  the  statute  of  27  Edw.  3.  c.  9.  and  was  in- 
vented, and  used  only  for  merchants  and  merchandizes  of 
the  same  staple  :  this  is  of  the  same  nature  as  the  statute 
merchant  is.  That  which  is  improperly  so  called,  is  also 

called 


Terms  of  the 
Law,  Stat.  de 
Mercatoribos 
Acton  Burnel, 
11  Ed.  1. 


27  Ed.  3. 

stat.  2.   cap. 

1,  2,  3,  &c. 

27  Ed.  3.  stat. 

cap.  9.  22H.&. 

c.  6. 

Co.  super  Lit. 

289. 

15  H.  7.  16. 


(a)  Statute  merchant  and  statute  staple  are  described  in  Blackstone's  Commentaries  (vol.  ii.  p.  160) 
"  to  be  securities  for  debts,  originally  permitted  only  among  traders,  for  the  benefit  of  commerce ; 
whereby  the  lands  of  the  debtor  are  conveyed  to  the  creditor,  till,  out  of  the  rents  and  profits  of 
them,  his  debts  may  be  satisfied ;  and  during  such  time  as  the  creditor  so  holdeth  the  lands,  he  is 
lenant  by  statute  merchant,  or  statute  staple. — Statute  merchant  is  pursuant  to  the  stat.  13  Edw.  1. 
de  mercat oribus. — Statute  staple  is  pursuant  to  the  27  Edw.  3.  c.  9. — Though  the  statute  merchant  was 
first  introduced,  and  wholly  calculated  for  the  benefit  of  merchants,  yet  they  were  not  long  engrossed 
by  them ;  for  other  men  finding  from  their  own  observation  that  they  were  much  of  the  same  nature 
\vith  judgments  given  in  Westminster  Hall,  but  obtained  with  infinite  less  trouble  and  expence,  out  of 
regard  to  their  own  interest  and  quiet,  easily  fell  into  this  way  of  contracting,  and  by  degrees  it  came 
lobe  improved  into  a  common  assurance.— See  Hickford's  case,  Winch,  Rep,  83." 
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called  a  recognizance,  which  is  also  a  bond  of  record,  Recognizance, 

testifying  that  the  recognizor  doth  owe  to  the  recognizee  Quid. 

a  sum  of  money.     And  of  these  there  are  divers  kinds ; 

for  there  is  one  recognizance  founded  upon  the  statute  of 

23  lien.  9.  c.  6.     The  form  whereof  is   this  :  Noveritis,  $c. 

me  A.  B.  teneri  C.  D.  in  centum  libris  solvend.   eidem  ad 

fcstum  S.  Mich.  *  proxim.     Et  si  defccero  in  solutione  debi     *  P.  354. 

predict,  volo  fy  concedn  quod  tune  currat  super  me  hceredes 

4*  cxecutores  mcos  pcena  in  statuto  stapulce  debit,  pro  mar- 

chandisis  in  cadem  emptis  recuperand.   ordinal.    $  proiis. 

dnt.  Sfc.     And  this  is  always  to  be  acknowledged   before 

the  chief  justice  of  the  King's  Bench,  or  of  the  Common 

Pleas  in  the  term  time,  or  in  their  absence  out  of  term, 

before   the   mayor  of  the  staple  at  Westminster,  and  the 

recorder  of  the  city  of  London  for  the  time  being  (u).    And 

it  is  to   be  sealed  with  the  seal  of  the   conusor,  and  with 

the  seal  of  the  King,  appointed  for  that  purpose,  and  with 

the  seal  of  the  chief  justice,  mayor  and  recorder  before 

whom  it  is  acknowledged ;  and  they,  before  whom  it  is 

taken,   do    subscribe   their    names    to   it:    and  this   was 

ordained,  and  may  be  and  is  used  by  merchants,  or  any 

other  whomsoever,   for  payment  of  debts,  or  assurance  of 

other  things :  and  this  also  is  of  the  same  nature  as  the 

statute  merchant  is :  and  both  this  and  the  two  former,  are 

much  of  the  nature  of  judgments  had  upon  suits  in  the  Pocket  judg- 

Courts  of  King's  Bench  and  Common  Pleas,  and  there-  ments« 

fore  they  are  called  pocket  judgments. 

There  are  also  divers  other  kinds  of  recognizances,  that 
are  taken  by  and  acknowledged   before  the  Lord  Keeper, 
Master  of  the  Wards,  Master  of  the  Rolls,  Master  of  the 
Chancery,  Justices  of  the  one  bench  or  of  the  other  (some 
of  which   are  called    bails)    Barons    of    the   Exchequer,  Bail. 
l^-  Judges  in  their  circuits,  Justices  of  the  Peace,   SheriHs, 
63~a.C  '"  an(^  °^iers  1  some  whereof  are   by  the  common  law,  and 

some  by  certain  statutes.  And  amongst  these,  some  are 
without  seal,  and  record  only,  and  some  are  sealed  and 
recorded  also :  and  some  of  them  are  in  a  sum  certain,  as 
tiie  recognizances  taken  in  the  Common  Pleas  for  bail  are, 
and  some  of  them  are  incertain,  as  those  recognizances 
that  are  taken  for  bail  in  the  King's  Bench,  which  are 
after  this  manner,  si  judicium  rcdditum,  Sfc.  tune  volo  $• 
concedo,  that  the  debt  recovered  against  the  defendant 
shall  be  levied  of  my  goods  and  chattels,  $c.  And  these 
also  are  much  of  the  nature  of  the  former  kind  of  recog- 
nizances. And  all  obligations  made  to  the  King  are  of  Prerogative, 
the  nature,  and  have  the  force  of  a  recognizance  (c). 

Statutes 


Co.  8.  153. 

See  statutes 

:-l.  c.  22. 
39. 

3  H.  7.  c.  1. 
10  II.  o.  c.  i. 


(h)  •    \  nvo^nizancc  is  an  obligation  of  record  which  a  man  enters  into  before  some  court  of  record 
or  m;iiiMratf  duly  authorised,  with  condition  to  do  some  particular  act,— as  to  appear  at  the  assizes, 

1>  the  peace,  to  pay  a  debt,  or  the  like.   It  is  in  most  respects  like  another  bond  ;— the  diilc  i 
IH-IIII:  dm  lly  tliis,  that  the  bond  is  the  creation  of  a  fivsh  debt,  or  obligation  de  noro,  the  recognizance 
ban  acknowledgment  of  a  former  debt  upon  record."     2  Bl.  Coin.  ;Vll.     Though  it  is  stated  infra, 
that  statutes  merchant  and  staple  are  fallen  into  disuse,  yet  what  is  there  said  is  to  be   nndri  • 
bat  are  more  properly  and  commonly  so    called,  and  not  of  what  is  usually  denominated  a 

rarity  which  is  still  in  use. 

Sec  inoiv  amply  as  to  the  nature  and  description  of  statute  merchant,  statute  staple,  and   re- 
cognizance, in  Viu.  Abr.  tit.  SUtutes,  (K,  11.)    Coin.  Dig.  tit.   Stalute- staple  (A.)    Buc.  Abr.  tit. 
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Conusor. 
Conusee. 


*  P.  355. 

3.  What  shall 
be  said  a  good 
statute  or  re- 
cognizance, 
and  what  not : 
first,  in   re- 
spect of  the 
persons  before 
whom  it  is  ac- 
knowledged. 


Secondly,  in 
respect  of  the 
manner  of 
making  it. 


Obligation. 


Dier,  35. 
Lit.  Bro.  sect. 
484.  511. 
F.  N.  B.  267  a. 


OF  A  STATUTE.  CHAP.  xx. 

Statutes  and  recognizances  are  sometimes  single,  with- 
out any  defeazance ;  and  sometimes  they  are  double,  t.  e. 
with  a  defeasance  or  condition,  upon  the  performance 
whereof  the  same  are  to  be  avoided. 

The  debtor,  or  he  that  doth  enter  into  the  statute  or  re- 
cognizance, is  called  the  recognizor,  or  comisor;  and  the 
debtee,  or  he  to  whom  it  is  made,  is  called  the  recognizee 
or  conusee. 

*  To  make  a  good  statute  or  obligation  of  record,  the 
form  prescribed  must  be  pursued.  1.  In  respect  of  the 
persons  before  whom:  and  therefore,  the  statute  mer- 
chant, or  staple,  or  the  recognizance  founded  upon  the 
statute  of  23  Hen.  8.  may  not  be  acknowledged  before  any 
others  besides  the  persons  appointed  by  the  statutes. 
Neither  may  any  other  recognizance  be  acknowledged  be- 
fore any,  but  such  as  either  have  power  ex  officio,  and  by 
their  offices  to  take  them,  or  have  special  commission  so  to 
do ;  and  therefore  a  recognizance  taken  by  a  constable  is  Dier,  220. 
void.  If  a  recognizance  be  made  to  the  Lord  Keeper 
and  two  others,  and  it  be  acknowledged  before  himself, 
this  is  void  as  to  him.  2.  In  respect  of  the  manner  of 
making  and  acknowledging  of  it.  And  therefore  if  the 
substantial  form  appointed  by  the  statutes  be  not  observed, 
it  will  be  void.  If  therefore  a  statute  merchant  be  not 
sealed  with  the  seal  of  the  debtor,  and  there  be  not  a 
seal  of  two  pieces  annexed  to  it ;  this  is  no  good  statute, 
neither  can  it  take  effect  as  a  statute ;  howbeit  in  this  case, 
if  it  be  delivered  by  the  party  (d)t  it  may  take  effect  as 
an  obligation :  but  if  the  variance  from  the  statutes  be 
only  in  some  slight  circumstance,  this  will  not  hurt  a 
statute  or  a  recognizance.  And  therefore  it  is  held,  that 
albeit  there  be  no  time  set  for  the  payment  of  the  money 
in  the  statute,  yet  the  statute  is  good,  for  then  it  is  due 
presently.  And  albeit  the  statute  be  written  with  an- 
other's hand,  and  not  with  the  hand  of  the  clerk  of  the 
statutes,  or  the  like,  yet  is  the  statute  good  enough.  And 
if  a  statute  staple  be  not  sealed  with  the  seal  of  the  party 
that  doth  acknowledge  it;  yet  it  seems  it  is  good  enough, 
for  the  statute  doth  not  require  it:  but  a  recognizance 
within  the  statute  of  23  Hen.  8.  cannot  be  good,  except 
the  seal  of  the  party  be  to  it,  for  so  are  the  words  of 
the  statute  (e). 

If  a  recognizance  or   a  statute  be  to  pay  money   at  Co.  8.  153* 
several  days,  it  is  good  enough;  and  if  the   conusor  fail 
one  day,  execution  may  be  sued  of  the  whole  statute  (/). 

Every  statute  staple  or  merchant,  not  brought  to  the  Stat.  27  Eli?, 
clerk  of  the  recognizances  within  four  months  next  after  cap.  4. 
the   acknowledging,  to   enter  a  true  copy  thereof,   shall 
be  void,  against  all  persons,  their  heirs,  successors,  ex- 
ecutors, 


Hollingworth 
v.  Ascugh, 
Pasch.  35  Eliz. 
C.  B.    ad- 
judged. 


Per  three 
Justices  C.  B 
Trin.  22  Jac. 


(</)  It  must,  it  is  conceived,  be  also  sealed 


And  see  4  &  5  Wm.  fr  Mury,  a.  20, 


judgment  in  the  principality  of  Wales,  and  counties  palatine. 
respecting  the  docketing  of  judgments. 
(/)  Unless  there  was  a  defeazance  which  provided  to  the  contrary, 
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Fitz.   Ac- 
compt,  97. 
Execution  in 
to  to. 

Bro.  Statute 
in    toto. 
Stat.  Acton 
Burnel  de 
Mertatoribns. 
27  R.  3.  c.  9. 
Vf  N.  1J.  130, 
151,  i ;.?. 
Dier,  180. 
15  H.  7.  15. 
Co.  4.  67. 
7  H.7.  12. 
Plow.  61,  62. 
82. 

Co.  super  Lit. 
190. 

Stat.  23  H.  8. 
c.  6. 

5  H.  4.  c.  12. 
2  R.  ,'J.  7. 
11  Ed.  3.  11. 
Lit.  Hro.  sect. 
•„".>!.  TJ.S.  '^26. 
Dier,  t>«.»y. 

:;r.  4. 
.  <;<;. 
Stat.  11  H.  6. 
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eoutors,  administrators  and  assigns,  except  those  only  (</), 
who  for  good  consideration  shall,  after  the  acknowledging 
of  the  same  statute,  purchase  the  land  or  any  part  liable 
thereunto,  or  any  rent,  lease  or  profit  out  of  it. 

*  The  proceedings  upon  a  statute  or  recognizance,  to 
have  the  fruit  and  effect  thereof,  are  not  like  to  the  pro- 
ceedings in  other  cases  of  suits  upon  obligations  and  the 
like,  to  reduce  them  to  judgment ;  but  as  they  are  in  their 
own  nature  much  like  to  the  nature  of  a  judgment,  so  is 
the  proceeding  and  execution  thereupon  much  like  to 
the  proceeding  and  execution  upon  a  judgment:  and 
therefore  the  eonusee  may,  if  he  please,  bring  an  action 
of  debt  upon  a  statute,  and  waive  all  other  proceeding :  or 
otherwise,  if  he  like  not  this  course,  he  [or,  if  he  be  dead, 
his  executor  or  administrator,  and,  if  his  executor  be 
dead,  the  executor  of  his  executor]  may,  as  soon  as  the 
same  is  forfeit,  have  present  execution  of  it  after  this 
manner :  he  must  bring  his  statute  to  the  mayor  and  clerk 
and  other  officer,  before  whom  it  was  acknowledged  ;  and 
there  if  they  find  the  record  of  it,  and  the  day  to  be  past 
for  the  payment  of  the  money,  they  are  to  apprehend  and 
imprison  the  body  of  the  conusor,  if  he  be  a  lay-person, 
and  can  be  found  within  their  jurisdiction ;  and  if  he  can- 
not be  found  there,  they  are  to  certify  the  record  into  the 
Chancery,  which  also,  if  they  refuse  to  do,  they  may  be 
compelled  thereunto  by  a  certiorari ;  and  if  that  certificate 
be  faulty,  or  execution  be  not  done  upon  it  by  reason  of 
the  death  of  the  conusee  or  otherwise,  the  conusee  or  his 
executor,  or  administrator,  may  have  another  certificate ; 
and  thereupon,  in  case  of  the  statute  merchant,  he  shall 
have  a  writ  of  capias  out  of  the  Chancery,  directed  to  the 
sheriff  of  the  county  where  the  conusor  lives,  to  apprehend 
and  imprison  him  (if  he  be  not  a  clergyman)  and  this  is  to 
be  returned  iu  the  Common  Pleas  or  King's  Bench.  And 
whrii  the  conusor  is  taken,  he  shall  have  time  for  a  quar- 
ter of  a  year  to  make  his  agreement  v/ith  the  conusee,  and 
to  sell  his  lands  or  goods  to  satisfy  the  conusee :  and  for 
Ihsit  purpose  he  may  sell  his  lands  or  goods,  albeit  he  be 
iii  prison,  and  his  sale  is  good  and  lawful:  and  if  in  that 
lime  he  do  not  satisfy  the  conusee,  or  if  upon  the  capias 
the  sheriff  return  a  non  est  invc.ntus,  then  by  another  writ 
[or  by  divers  writs,  if  the  lands  or  goods  lie  in  divers 
Comities]  called  an  cxtcndi  facias.  And  in  the  case  of  a 
statute  staple,  presently  after  the  certificate  into  the 
<'li:incery,  the  conusee  shall  have  a  writ  to  take  his  body, 
and  extend  his  lauds  and  goods  returnable  in  Chancery  : 
and  this  writ  is  a  commission  directed  to  the  sheriff  of 
the  county  where  the  lands  and  goods  lie,  for  the  valuing 
of  the  same;  wherehy  all  the  lands,  goods  and  chattels 
of  the  coiiusor  shall  be  appraised  and  valued  at  a  reason- 
able 
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*  P.  350. 
4.  All  the  pro- 
ceedings upon 
a  statute  or  re- 
cognizance ; 
and  the  man* 
ner  and  order 
of  execution 
thereupon. 


Certiora.ru 


Capias. 


Extendi  facias. 
Quid. 


(^  The  words  "  except  those  only"  should  be  omitted,  for  they  give  the  passage  just  the  opposite 
UK  .uiing  to  that  which  it  ought  to  bear;  tlio  tith  section  of  the  act  of  the  'J?  I'.lh.  c.  4.  (which  i>  the 
ftTtion  noticed  iu  the  ;il>ove  passage)  meaning, — that  statute's  and  rerogiii/anees  not  brought  to  the 
<lnk  within  tour  nionfhs  after  acknowledging  them,  shall  be  c»iit  as  against  purch,iM-r>  and  in- 
runiln-ancrr*  "»'  the  lands  but  against  them  only  ;  and  not  against  the  eognizors  themselves,  their 
hen-,  executors,  or  aduiinbUuiois,  or  other  persoin  claiming  uiukr  tucui  us  volunteers. 
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able  rate  by  a  jury  of  sworn  men,  charged  by  the  sheriff 
for  that  purpose ;  which  inquisition  so  taken  is  to  be  re- 
turned by  the  sheriff,  and  thereupon  the  lands,  goods,  and 
chattels  are  to  be  taken  into  the  sheriff's  hands,  and  by  him 
*  P.  357.  to  be  delivered  to  the  *  conusee  (which  the  sheriff  may  do 
if  he  will  without  any  writ)  to  hold  unto  the  conusee 
until  he  be  satisfied  his  debt  and  damages.  And  if  the 
sheriff  refuse  so  to  do,  the  conusee  shall  have  a  writ  out 

Liberate.  Quid,  of  the  Chancery  called  a  liberate,  to  compel  him  to  deliver 
to  the  conusee  the  lands,  goods,  and  chattels,  so  found  by 
inquisition,  and  taken   into   his  hands  upon   the   extent, 
which  the  sheriff  need  not  to  return ;  or  the  conusee  may   Adjudged, 
enter  upon  the  land  himself,  and  take  the  goods  out  of  the  ^Lut,le.r  v' 
sheriffs  hand:  and   this  act  of  the  sheriff  and  jury  upon  33  Eliz'.  BR! 
this   writ  is  called  an  extent:  and  if  the  jurors  or  ap- 

Extend.  Quid,  praisors  upon  the  extendi  facias,  overvalue  the  lands  or 
goods  in  favor  to  the  debtor,  the  conusee  hath  no  remedy 
but  by  motion  in  that  court  where  the  writ  is  returnable  at 
the  return  day,  or  at  least  the  same  term  wherein  the  writ 
is  returnable,  to  desire  that  the  appraisers  may  take  the 
lands  or  goods  at  the  rate  they  have  valued  them,  in  the 
same  manner  as  the  conusee  is  to  have  them.  But  if  the 
conusee  accept  of  the  lands  and  goods  from  the  sheriff,  or 
suffer  the  term  to  pass  wherein  the  writ  is  returnable,  he 
is  too  late,  and  hath  no  remedy  at  all.  And  if  the  ap- 
praisers do  undervalue  the  lands  or  goods  in  favor  to  the 
debtee,  it  seems  the  conusor  hath  no  remedy  at  all  (A), 
for  he  may  at  any  time  pay  all  or  the  residue  of  the  debt 
and  damages  unlevied,  and  have  his  land  again  if  he 
please.  And  in  case  where  the  inquisition  or  extent  taken 
and  made,  is  insufficient,  as  if  part  of  the  land  only  he 
extended  in  the  name  of  all  the  lands,  or  it  is  found  the 
conusor  died  seised  of  land,  and  it  is  not  said  of  what 
estate,  or  the  like,  the  conusee  shall  have  a  new  extent, 

Re-extent.  and  this  is  called  a  re-extent;  and  this  he  may  have, 
albeit  the  lands  or  goods  be  delivered  to  the  conusee  by  a 
liberate,  if  the  conusee  have  not  entered  upon  and  accepted 
it,  but  if  he  once  accept  it,  he  can  never  after  have  a  re- 
extent  :  and  when  the  conusee  is  in  possession  of  land, 
by  such  an  extent  as  before,  then  is  he  tenant  by  statute  ; 
and  after  the  conusee  is  once  settled  in  peace  in  the  lands 

Tenant  by  sta-   extended,  he   shall  hold  it  until  he  be  satisfied  his  debt, 

tute*  and   his   reasonable   costs   and  damages  for  travel,  suit, 

delay,  and  expence.  But  it  seems  the  time  shall  not  run 
out  nor  be  said  to  begin  until  the  entry  of  the  conusee  into 
the  land  ;  for  if  the  land  be  extended  and  remain  seven 
years  without  a  liberate  made,  yet  he  may  have  a  liberate 
at  the  end  of  the  seven  years;  and  as  soon  as  the  conusee 
shall  be  satisfied  his  debt  and  damage  by  the  goods  and 
chattels  of  the  conusor,  and  by  the  ordinary  and  certain, 

or 


(/i)  This  is  the  doctrine  at  law ;  but  a  court  of  equity  would  compel  the  conusee  to  account  for  the 
rents  and  profits,  not  at  the  amount  at  which  the  lands  were  extended,  but  according  to  what  he 
actually  received  or  but  for  his  own  neglect  or  default  might  have  received  ;  and  so  soon  as  he  is 
satisfied,  or,  but  for  his  own  default  might  have  been  satisfied  the  amount  of  the  debt,  costs,  aad 
damage*,  equity  will  compel  him  to  give  up  possession  of  the  lands  and  vacate  the  statute. 
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or  extraordinary  and  casual  profits  of  the  land,  the  conu- 
sor  shall  have  his  land  again :  and  for  that  purpose,  if  the 
conusee  refuse  to  give  him  an  account,  and  to  yield  up  his 
land  to  him  the  conusor,  howbeit  he  may  not  enter,  yet 
he  may  compel  the  conusee  thereunto  by  a  writ  called  a  Venire  facias 
venire  facias  ad  computandum,  in  the  nature  of  a  scirc  ^^mpQ^~ 
facias;  by  which  the  conusor  shall  call  the  conusee,  his 
*  executors  or  administrators,  to  account ;  and  if,  upon  *  P.  358. 
the  account,  it  shall  appear  he  is  satisfied,  the  conusor  shall 
have  his  land  again ;  and  if  it  appear  that  he  is  over- 
satisfied,  he  shall  answer  the  overplus  to  the  conusor. 
But  the  conusor  may  not  enter  upon  the  conusee  until  he 
hath  brought  this  writ,  and  made  it  thereupon  to  appear 
that  the  conusor  is  satisfied  (i).  And  in  case  the  conusee 
be  dead,  his  executor  or  administrator  may  have  execu-  Executor, 
tion  of  the  statute  without  any  scire  faciast  upon  the  shew- 
ing of  the  statute  and  the  testament  in  Chancery.  And  if 
the  sheriff  return  that  the  conusor  is  dead,  the  execution 
shall  be  made  of  his  lands  only  in  the  hands  of  his  heir  or 
the  purchaser ;  but  if  the  heir  be  under  age,  the  execution  Age. 
cannot  be  done  until  he  be  of  the  full  age :  and  if  the 
conusor  die  in  prison,  the  execution  shall  be  of  his  lands, 
goods,  and  chattels :  and  if  the  gaoler  that  hath  him  in 
prison  suffer  him  to  escape,  he  must  answer  that  debt :  Escape, 
and  if  it  fall  out  that  the  conusee,  his  executor  or  admi- 
nistrator, be  ousted,  or  disturbed  of  his  execution  by  the 
conusor  himself,  or  any  other  during  the  time  of  the  extent, 
he  may  relieve  himself  against  the  disturber  by  assize,  or 
other  action,  as  another  in  the  like  case  may  do  :  and  if  he 
be  rightfully  ousted  or  disturbed  by  one  that  hath  better 
right,  as  by  one  that  hath  a  former  statute  or  the  like,  or 
by  the  act  of  God,  as  by  fire,  water,  or  the  like  ;  in  these 
>  the  eonusee  shall  hold  the  land  over  after  the  time 
of  his  extent,  until  lie  be  satisfied  (A).  But  when  it  is 
through  his  own  neglect  only  that  he  is  unsatisfied,  as 
w  here  the  lands  are  delivered  to  him  by  the  liberate,  and 
he  after  his  entry  into  them  make  a  conditional  surrender 
of  them;  as  if  lands  of  the  value  of  10/.  by  the  year,  be 
delivered  to  him  in  execution  for  40/.  and  he  within  four 
years  make  a  conditional  surrender  of  them  to  the  conusor, 
and  after  he  enter  for  the  condition  broken,  in  this  case  he 
shall  not  hold  the  land  over  the  four  years,  for  he  must 

take 


(t)  Antl  when  the  connsor  brings  a  scire  facias  ad  computmidwn,  at  common  law  the  connsee  shall 
ircount  according  to   the  true,  value,  but  according  to  the  extended  value  ;  and  if  the  conusee 

is  satisfied  by  the  extended  value  the  conusor  shall  recover ;  or  if  the  conusor  will  pay  down  the 
•f  the  money  which  is  behind,  with  damages,  he  shall  also  recover.  Hut  if  the  conusor  proceed 
Dftt  the  OODMee  in  a  court  of  equity,  he  shall  bring  him  to  account  for  what  he  hath  received 

i>i  the  profits  above  the  extended  value,  or  what  he  might  have   received  but  for   bis  own  default. 
;.     See  further  as  to  the  conusor's  remedy  when  the  conusee  is  satisfied, 

in  H.ie.  Abr.  tit.  Krcculton  (B.  7.)  Cora.  Dig.  tit.  Statute-staple  (G.)  and  Vin.  Abr.  tit.  Statutes 
'i  mt  ( 1*.  a.)  where  in,  pi.  3.  it  is  said,  scire  facias  ad  computandum  does  not  lie  against  the  co- 

IHIMT  upon  a  statute,  merchant  or  staple;    per  Hank,  J.,  quod  nota  bene.    Br.  Abr.  tit.  Scirc  Facas, 

1»1.  1h:\  cites  <>t  Ass.  -n.     ur.  Abr.   tit.  &«***<  Merchant,    pi.  2-1,  cites  S.  C. 

(k)  If  he  should  hold  the  lands  over  after  he  has  satisfied,  would  such  holding  over  amount  to  a  dis- 
u  and  give   him  a  title  against  the  conusor  under  the   statutes  of  Limitations  or  of  Fines,  sup- 

posini:  a  fun-  \\  as  levied  after  such  holding  over  ?    See  the  cases  of  William  v.  Thomas,  12  East's  T.  K. 

141,  and  Doc  v.  Perkins,  :j  Manic  &  Setw,  V?l. 
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take  the  profits  upon  his  extent  presently:  the  proceeding 
in  execution  of  the  statute  staple,  and  the  recognizance 
founded  upon  the  statute  of  23  Hen.  8.  is  after  the  same 
manner  throughout  as  the  proceeding  in  execution  of  the 
statute  merchant  is;  with  these  differences  only;  that,  15  H. 7. 16. 
upon  the  execution  of  the  statute  merchant,  there  doth  F.N.B.  130. 
issue  forth  a  capias  against  the  body,  before  any  execution  131* 
be  to  be  made  of  the  lands,  or  goods  and  chattels,  and  the 
lands  and  goods  cannot  be  extended  until  a  quarter  of 
a  year  be  past  after  the  body  is  taken,  or  the  sheriff  have 
returned  a  non  est  inventus ;  but  upon  the  execution  of  the 
statute  staple  and  the  recognizance,  the  body,  goods,  and 
lands  may  be  taken  together  at  the  first;  this  therefore  is 
a  more  speedy  remedy  than  the  former.  Also  upon  a  sta- 
tute merchant,  one  may  have  an  action  of  debt ;  but  other- 
wise upon  a  statute  staple ;  and  the  capias  upon  the  statute 
merchant  may  be  returnable  in  the  King's  Bench  or  Com- 
mon Pleas,  but  *  the  writ  of  execution  upon  the  other  is 
to  be  returned  in  the  Qhancery. 

The  proceeding  upon  the  other  sort  of  recognizances  is  Dier,  360.3*5, 
after  another  manner ;  for  upon  recognizances  at  the  com-  Kelw.  too. 
mon  law,  if  the  money  be  not  paid  at  the  day,  the  conusee,  ^p*  .fs 
his  executor,  or  administrator,  is  to   bring  a  scire  facias  B™.  Execu- 
against  the   conusor,  or  if  he   be  dead   against  his  heirs  (ion,  129. 
when  they  be  of  full  age;  or  if  the  lands  the  conusor  had  Co.  3.  11. 
at  the   time  of  entering  into  the  recognizance,  be  sold,  J^^7^6' 
against  the  purchasers  of  these  lands  which  the  conusor 
had  at  any  time  after  the  recognizance  entered  into  (Z),  to 
warn  them  to  come  into  that  court  whence  the  scire  facias 
cometh,  and  to  shew  cause  why  execution  should  not  be 
done   upon   the  said   recognizance;  and  if  the   party  or 
parties   cannot  be  found  to  be  warned,  or   being  warned 
do  not  appear  at  the  time,  or  appearing  shew  no  cause  why 
the  debt  should  not  be  levied,  then  the  conusee  shall  have 
execution   of  a  moiety  of  his  lands  by  elegit,  or,  if  the 
conusor  be  living,  of  all  his  goods  by  levari  or  fieri  facias 
at  his  election ;  but  he  cannot  have  execution  of  his  body, 
unless  he  bring  an  action  of  debt  upon  the  recognizance, 
or  it  be  by  course  of  the  court,  as  it  is  in  the  King's  Bench 
upon  a  bail,  in  which  case  a  capias  doth  lie. 

The  proceeding  against  the  sureties  in  statutes  shall  be  stat.  de  Met- 
as  the  proceeding  against  the  principal;  but  in  case  where  catoribus. 
there  are  moveables  of  the  principal  to  satisfy  the  debt, 
the  surety,  as  it  seems,  shall  not  be  charged  (m). 

When  a  man  doth  enter  into  a  statute  or  recognizance,  piow.  73. 
the  land  of  the  conusor  is  not  the  debtor,  but  the  body;  Co.  10.50.  51. 
and  the  land  is  liable  only  in  respect  that  it  vvas  in  the  Bro.  St.  Mer- 
hands  of  the  conusor  at  the   time    of  acknowledging  of  chant* 
the  statute,  or  after ;  and  the  land  is  not  charged  with  the 
debt,  but  chargeable  only  at  the  election  of  the  conUsee  J 
but  the  person  is  charged  ;  and  the  land  is  chargeable  in 

respect' 


(0  See  supra,  page  355,  note  ($}  respecting  purchasers;  &c.  where  the  statute  or  recognizance 
is  not  taken  to  the  clerk  to  be  entered. 

(m)  See  more  amply  as  to  the  manner  of  suing  out  execution  on  statutes  and  recognizances, 
and  wherein  a  recognizance  differs  from  statutes,  and  they  from  each  other,  in  Bac.  Abr.  tit. 
Execution  (B.  2).  Vin.  Abr.  tit.  Statutes-merchant  (K)*  Cora.  Dig.  tit,  Statute-staple (D). 
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respect  of  the  person,  and  not  the  person  in  respect  of  how  ;  and 
the  land.     And  therefore  albeit  the  conusor  alien  his  land  what  not- 
to  another,  yet  he  remains  debtor  still,  and  his  body  and 
his  goods  shall  be  taken  in  execution;  and  yet,  when  exe- 
cution is  sued  upon  the  land,  the  land  is  charged  and  be- 
come debtor  also. 

The  body  of  the  conusor  himself,  but  not  the  body  of  First,  in  re- 
his  heir,  executor,  or  administrator,  is  liable  to  execution 
and  may  be  taken,  albeit  there  be  lands,  goods,  and 
chattels  to  satisfy  the  debt;  and  all  the  demesne  and 
copyhold  lands  (w),  tenements,  and  hereditaments,  cor- 
poreal and  incorporeal  of  the  conusor  that  are  grantable 
over,  as  his  manors,  messuages,  lands,  meadows,  pas- 
tures, woods,  rente,  commons,  tithes,  advowsons  and  the 


Stat.  de  Mer- 
catoribirs. 
Co.  3.  12. 
Plow.  72. 
Co.  2.  59. 
Lit.  sect.  358. 
Dier,  205. 
Bro.  St.  Mer- 
chant, 44. 

Co.  super  Lit.  like ;  also  all  his  goods  and  chattels,  as  leases  for  years, 
wardships,  emblements,  cattle,  household-stuff,    and   the 
like,  are  liable  to  execution  upon  *  a  statute.    And  there- 
fore if  a  man  make  a  lease  for  life,  or  years,  and  after 
enter  into  a  statute,  or  recognizance ;  this  reversion  cum 
accidcrit  shall  be  subject  to  execution,  and  the  conusor 
cannot,  as  it  seems,  by  any  sale  thereof  prevent  it.     And 
yet  the  contrary  hath  been  held  for  law,  Lit.  Bro.  sect. 
227  (o).     And  if  one  make  a  feoffment  in  fee,  or  lease  for 
life,  reserving  a  rent,  this   rent  is  extendable,   and  the 
conusee  may  distrain  for  it  (/>).     So  if  the  leasee  for  life 
make  a  lease  for  years,  rendering  a  rent,  and  then  the 
lessee  for  life  enter  into  a  statute  ;  this  rent  is  subject  to 
execution,  and  it  seems  the  conusee  may  bring  an  action 
of  debt  against  the  lessee  for  years  for  it.   aAnd  albeit  the 
rent  become  extinct  by  the  purchase  of  the  conusor,  or 
otherwise,  yet,  as  to  the  conusee,  it  shall  be  said  to  be  in 
i'.  and   subject  to  execution   still.     And  therefore  if  a 
rent  be  granted  unto  me  for  my  life  after  the  death  of  my 
•wife,  and  after  I  do   acknowledge  a  statute,  and  then  my 
wife  die,  and   then  I  release  the  rent  to  the  terre-tenant ; 
Dier,  7.  this  rent  shall  be  liable  to  execution.     But  annuities  (7), 

Co.  super  Lit.  offices  in  trust,  seigniories  infrankalmoign,  homage,  fealty, 

,J>7  4. 

Doct.  &  Stud 

Co.  2,59.  1, 
62. 


nature  and 
quality  of  the 
things  them- 
selves. 


374. 


Dier,  373. 


Doct.  &  Stud. 
53.  Bro.  Stat. 
Merchant,  44. 
Dier,  205. 
1  Harrington's 
case,  Pasch. 
9Jac.  B.  R. 

»  Co.  7.  38. 


P.  300. 


Stat.  de  Mcr- 
catorihus. 
Dier, 
Plow.  82. 
Co.  7.  3'.).  3. 
12. 

Bro.  Recog- 
nizance^. 


things  in  action,  and  such  like  things,  are  not  liable 
to  execution  upon  statutes  or  recognizances.  Also  a  re- 
mainder in  tail,  or  in  fee,  after  an  estate  tail  in  possession, 
is  not  liable  to  execution  in  these  cases,  except  it  happen 
to  come  into  the  possession  of  the  conusor. 

The  lands,  tenements,  and  hereditaments  that  are  copy-  Second,  in  re- 
hold,   albeit  the  conusor  have  the  fee-simple  of  them,  yet  sPect  of  the 
are  subject  to  execution,  only  for  the  life  of  the  conu-  p^?'  an™~ 
sor  (r)  ;  but  his  demesne  lauds,  wherein  he  hath  an  estate  possession  of 
in  fee-simple,  are  liable  to  execution  for   ever,   if  need  the  conusor  in 
require.  the  things. 

The 


(*)  See  in/ra,  note(r). 

(o)  And  see  1  Thomas's  Co.  Lit.  page  15.  Harg.  note  (7.) 

(p)  This  is  to  be  understood  of  the  case  of  a  feotftnent  or  release  made  before  entering  into  the 
statute,  for  if  made  after,  the  cognisee  might  treat  it  is  void,  unless  he  neglected  to  take  the  statute 
to  the  clerk  pursuant  to  the  act  of  the  27  Eliz.  c.  26.  *.  8.  See  su;>ra,  page  355,  note  (g-). 

(q)  This,  it  is  conceived,  is  to  be  understood  of  personal  annuities,  and  not  of  rent-charges  or 
annuities  issuing  out  of  land-. 

(r)  Copyholds  cannot  be  taken  in  execution  under  an  elegit ;  see  3  Bla.  Com.  419>  and  2  Tidd's 
Prac.  1052;  nor  can  they  be  extended  for  a  debt  to  the  crown,  See  Rex  \.Lord  Utle,  Parker's 
Kep.  195,  and  Drury  v.  Mun,  1  Atk.  9G. 
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The  lands  the  conusor  hath  in  joint-tenancy  with  an-  Co.  i.  62. 
other,  are  subject  to  execution  during  the  life  of  the  conu-  13  H.7.  22. 
sor,  and  no  longer;  for  after  his  death,  the  surviving  joint-  ^hr^tSt*  Mer" 
tenant  shall  have  all ;  but  if  the  conusor  survive  his  com- 
panion, then  all   the  land   shall  be  subject  to  execution: 
and  the  lands  the  conusor  hath  as  tenant  in  tail,  are  liable 
to  execution  only  during  the  life  of  him  being  the  tenant 
in  tail ;  for  afterwards  they  shall  go  to  his  issue  in  tail. 
And  yet  if  the  tenant  in  tail,  after  he  hath  entered  into  a 
statute,  suffer  a  recovery  of  the  land  intailed,  in  this  case 
the  land  shall  be  subject  to  execution,  as  if  it  were  fee- 
simple  land  (s).    And  the  lands  the  conusor  hath  in  the 
right  of  his  wife,  shall   be  charged  and  subject  to  execu- 
tion,  only  during  the  lives  of  the  husband   and  wife  to- 
gether, and  no  longer  (£). 

If  a  feoffment  be  made  in  condition  to  make  an  estate  to   Lit.  sect.  358. 
another  by  a  day  of  the  same  land,  and  before  the  day  the 
feoffee  enter  into  a  statute  or  a  recognizance  ;  this  land 
shall  be  subject  unto  execution  until  the  feoffor  re-enter, 
for  the  breach  of  the  condition. 

*  P,  361.          *  If  one  be  disseissed  of  land,  and  then  enter  into  a  Co.  2.  59. 
statute ;  this  land  shall  not  be  subject  to  execution :  and 
yet  if  the  conusor  do  after  recover  the  land  by  entry  or 
action,  it  shall  be  liable  to  execution. 

The  goods  and  chattels  whereof  the  conusor  is  solely  Stat.  de  Mer- 
possessed,  and  possessed  in  his  own  right ;  and  the  goods  catoribus. 
and  chattels  of  which  he  is  jointly  possessed  with  another;  p°^'  534 1J 
and  the  goods  and  chattels  he  hath  in  the  right  of  his  wife,   ^0  8'  171[  5i 
are  liable  to  execution.     But  the  goods  or  chattels  that  he   90. 
or  his  wife  hath  as  executor  or  executrix  to  another,  or  as  Dier,  67. 
pledged  only,  it  seems  are  not  subject  to  execution.     And 
if  the  conusor  deliver  goods  to  another  to  deliver  over  to 
/.  S.  these  goods,  before  they  be  delivered  over,  are  liable 
to  execution  (w).     And  if  he  have  leases  for  years  in  the 
right  of  his  wife,  and   die   before  execution  be  done,  it 
seems  these  leases  are  liable  to  execution.     Sed  qucere(iu). 
But  if  the  conusor  have  goods  in  his  custody  of  another 
man's,  or  have  goods  he  hath  distrained  in  the  nature  of  a 
distress,  these  are  not  liable  to  execution. 

S.  In  respect         All  the  lands,  tenements,  and  hereditaments  which  the  Co.  3. 12. 
of  the  time.       conusor  had  at  the  time  of  the  statute  or  recognizance  en-  Stat.  de  Mer- 
tered  into,  or  at  any  time  after,  into  whose  hands  by  what  cato"kus. 
means  soever  the  same  are  betide  and  come  at  the  time  of 

execution, 


(s)  See  supra,  page  50,  note  (§•),  on  the  subject  of  recoveries  affirming  prior  charges  by  tenant 
in  tail. 

(f)  If  the  husband  should  become  tenant  by  the  curtesy,  the  lands,  it  is  conceived,  would  be 
liable  to  execution  during  the  continuance  of  his  estate  by  the  curtesy  ;  as  would  also  any  interest 
which  he  took  in  his  wife's  lands  under  marriage  settlement,  &c. 

(u)  If  the  delivery  were  a  fraudulent  one,  they  would  be  liable  to  execution  after  they  were 
delivered. 

(a?)  The  wife's  right  by  survivorship  taking  effect  immediately  upon  the  husband's  death,  and 
before  any  interest  in  the  lease  vested  in  the  connsee,  (none  vesting  in  chattels  till  execution  is  sued 
out),  it  is  clear,  it  is  apprehended,  that  the  lease  could  not  be  taken  in  execution.  If  the  husband 
survived  it  might  be  taken  in  execution,  as  it  might  during  the  joint  lives  of  himself  and  bis  wife. 
It  will  be  hardly  necessary  to  say,  that  a  leasehold,  of  which  the  husband  is  seised  in  his  own  right, 
may  be  taken  in  execution  ;  and  it  may  be  either  taken  as  a  chattel  and  sold  absolutely,  or  as  a  free- 
hold interest,  and  extended  under  an  elcgit. 
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execution,  are  subject  and  liable  to  the  execution.  But  the 
lands  the  conusor  had  and  did  put  away  before  the  time  of 
the  statute  or  recognizance  entered  into,  are  not  liable  to 
execution  (.r).  And  all  the  goods  and  chattels  the  conusor 
hath,  and  arc  found  in  his  hands  at  the  time  when  the  exe- 
cution is  to  be  made  by  the  extendi  facias,  are  liable  to  the 
•'ition.  But  the  goods  and  chattels  he  had  and  did 
txHuijitle  do  away  before  the  time  of  execution  done,  are 
not  liable  to  the  execution  (y). 

And  of  all  these  things  before  subject  to  execution,  the  *-f  T|J 
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conusee  may  take  all  or  part  at  his  pleasure.  And  there- 
fore  if  the  conusor  have  sold  his  lands  to  divers  persons  ; 
or  have  sold  some  of  his  lands  to  divers  persons,  or  to  one 
man,  and  keep  the  rest  in  his  hands,  or  it  descend  to  his 
heir;  the  conusee  may  sue  execution  upon  the  lands  in 
either  of  their  hands  at  his  election  (z)  ;  so  that  if  the 
cognisee  after  the  statute  entered  into,  and  before  execu- 
tion, purchase  part  of  the  land  of  the  coguisor,  he  may 
notwithstanding  have  execution  upon  the  residue  in  the 
Lands  of  the  conusor,  or  in  the  lands  of  his  heir  ;  and  yet 
so  that  in  some  of  these  cases  his  execution  may  be  after- 
wards avoided,  and  he  compelled  to  sue  execution  again. 

The  conusee  upon  other  recognizances  shall  have  the 
same  things  in  execution  as  a  man  shall  have  after  a  judg- 
ment in  a  suit  in  the  King's  Bench  or  Common  Pleas,  by 
Fieri  facias,  or  Lcvari  facias,  all  his  goods  and  chattels, 
and  by  clegit  the  moiety*  of  his  lands,  and  all  his  chattels, 
besides  the  cattle  of  his  plough  and  implements  of  hus- 
bandry. But  in  these  cases  he  cannot  take  the  body  of 
the  conusor  in  execution,  unless  it  be  upon  a  new  suit,  or 
in  case  of  bail  in  the  King's  Bench. 

Howsoever  by  the  common-law,  after  a  full  and  perfect  6.  Where  a 
execution  had  by  extent  returned  and  of  record,  there  "M"*^| 
shall  never  be  any  re-extent,  yet  by  a  special  Act  of  Par-  JJ3"See». 
Jiament  it  is  provided,  that  if  after  lands,  &c.  be  had  in  exe-   tion  .    an,t 
cution  upon  a  just  or  lawful  title,  wherewith  all  the  said   where  uot. 
lands,  CYC.  were  liable,  tied,  or  bound,  at  such  time  as  they 
were  delivered  or  taken  in  execution,  they  shall  be  taken 
or  recovered  away  from  him  before  he  hath  received  his 
full  debt  and  damages  ;  in  this  case,  after  a  Scire  facias 
had  against  the  conusor,  his  heirs,  executors,  administra- 
trators,  or  purchasers,  he  (or  his  executors  or  administra- 
tors if  he  be  dead),  shall  have  a  new  execution  to  levy  the 
residue  of  the  debt  and  damages  then  unsatisfied.  Wherein 
these  things  are  to  be   observed;    1.  In  case  where  the 
conusee  is  unlawfully  and  wrongfully  disturbed  either  by 
the  conusor  or  by  a  stranger,  in  the  taking  of  the  profits  of 
the  land  delivered  to  him  in  execution;  there  he  may  and 
must  bring  his  action    and  recover  damages,  and  these 
damages  shall  go  toward  his  satisfaction  ;  for  in  this  case, 

and 


(.T)  That  is,  in  case  they  were  parted  with  for  a  valuable  consideration.    In  case  they  were 
fraudulently  conveyed,  they  would  be  liable  to  execution. 

(t/)  Sec  tin-  iM-tTi'dint;  note. 

<  t'is  is  to  he  understood  with  the  exception  of  those  cases  in  which  the  purchaser  of  the  lands 
had  no  notice  of  tin'  statute,  &c.  and  can  protect  himself  against  it  by  moans  of  a  prior  outstanding 
legal  fee,  or  term  of  years.  But  see  further  on  ih'n  subject  iu  the  note  at  the  end  of  the  chapter. 
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and  for  this  disturbance,  he  shall  not  hold  the  land  a  day 
the  longer.  And  where  he  is  hindered  by  his  own  neglect 
or  act  in  the  taking  of  the  profits  of  the  land,  as  where  his 
debt  is  40/.  and  he  hath  10/.  a  year  delivered  to  him,  by 
which  he  may  satisfy  himself  in  four  years,  and  within  the 
time  he  make  a  conditional  surrender  to  tbe  conusor,  and 
enter  for  the  condition  broken  ;  in  this  case,  he  shall  not 
hold  the  land  over,  neither  shall  he  have  any  re-extent. 
And  where  the  let  or  disturbance  is  such  as  wherein  the 
conusee  hath  remedy  given  him  by  the  common-law  to  hold 
the  land  over  after  the  disturbance  removed  ;  in  this  case, 
he  shall  have  no  new  execution  or  re-extent  within  this  sta- 
tute ;  for  where  the  conusee  hath  remedy  in  prcsenti  for 
part,  or  infuturo  for  all  or  part,  this  statute  extendeth  not 
to  it :  and  therefore  where  the  conusee  is  hindered  in  the 
taking  of  the  profits  of  land  by  the  act  of  God,  as  by  fire, 
overflowing  of  water,  or  the  like  ;  or  the  act  of  the  party 
conusor,  or  any  by  or  under  him,  as  when  one  is  bound  to 
A.  in  a  statute  of  100/.  and  after  to  B.  in  a  statute  of  200/., 
and  B.  extendeth  the  land  first,  and  then  A.  extendeth  the 
land  and  taketh  it  away  from  B.,  or  when  the  guardian  in 
chivalry  doth  put  out  the  conusee  by  reason  of  the  ward- 
ship of  the  heir  of  the  conusor,  or  the  wife  of  the  conusor 
doth  claim  her  dower  and  put  out  the  conusee,  or  one  dis- 
seise his  lessee  for  life,  or  oust  his  lessee  for  years,  and 
then  acknowledge  a  statute,  and  after  execution  is  sued 
against  him,  and  then  the  land  is  delivered  to  the  conusee, 
.*  P.  363.  and  *  after  the  lessee  for  life  or  years  doth  enter ;  in  all 
these  cases,  because  by  the  common  law  the  conusee  may 
hold  over  the  land  after  the  time  given  him  by  the  extent, 
and  after  the  impediments  removed,  until  he  be  satisfied  his 
debt  and  damages,  therefore,  he  shall  have  no  aid  of  this 
statute  by  re -extent;  for  he  is  then  only  to  be  relieved  by 
this  statute  when  he  is  evicted  and  disturbed,  and  is  wholly 
and  clearly  without  any  remedy  at  the  common-law. 
2.  Where  the  statute  saith  [until  he,  &c.  or  his  assigns  shall 
fully  and  wholly  have  levied  the  whole  debt  and  damages] 
if  he  hath  assigned  several  parcels  to  several  assigns,  yet 
all  they  shall  have  the  land  but  until  the  whole  debt  be 
paid.  3.  Where  the  words  be  [for  the  which  the  said  lands, 
&c.  were  delivered  in  execution]  if  A.  disseisor  convey 
the  lands  to  the  King,  who  granteth  the  same  over  to  A.  and 
his  heirs,  to  hold  by  fealty  and  20/.  rent,  and  after  granteth 
the  seigniory  to  B.,  B.  acknowledged  a  statute,  and  execu- 
tion is  sued  of  the  seigniory,  A.  dieth  without  heir,  and  the 
conusee  entereth,  and  is  evicted  by  the  disseisee ;  in  this 
case,  he  shall  have  the  aid  of  this  statute ;  but  the  perqui- 
site of  a  villain  being  evicted,  is  out  of  the  statute. 
4.  Where  the  words  be  [delivered  and  taken  in  execution] 
yet  if  after  the  liberate  the  conusee  enter  (as  he  may)  so  as 
the  land  is  never  delivered,  yet  it  is  within  the  remedy  of 
this  statute.  5.  Albeit  the  statute  speak  only  of  the  reco- 
verer,  obligee,  &c.  and  not  of  their  executors,  administrators, 
or  assigns,  yet  the  statute  shall  extend  to  them.  6.  Where 
the  statute  speaks  of  a  Scire  facias  out  of  the  same  court, 
&c.  if  the  record  be  removed  into  another  court,  and  there 

affirmed, 
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affirmed,  he  may  have  a  Scire  facias  out  of  that  court. 
7.  Where  the  statute  gives  a  Scire  facias  against  such  per- 
son or  persons,  &c.  that  were  parties  to  the  first  execution, 
their  heirs,  executors,  or  assigns,  &c.  this  must  not  be 
taken  so  generally  as  the  letter  is ;  for  if  the  lirst  execu- 
tion were  had  against  a  purchaser,  &c.  so  as  nothing  in  his 
hands  were  liable  but  the  land  recovered,  if  this  land  he 
evicted  from  the  tenant  by  execution,  no  Scire  facias  shall 
go  against  him,  his  executors,  &c.  but  if  he  hath  other 
lands  subject  to  execution,  then  a  Scire  facias  lieth  against 
him  or  his  assigns,  but  not  against  his  executor;  neither  in 
that  case  can  he  have  a  Scire  facias  upon  this  statute 
against  the  first  debtor  or  recognisor,  but  if  there  be  se- 
veral assigns  of  several  parcels  of  lands  subject  to  the  exe- 
cution, one  Scire  facias  will  lie  against  all  the  assigns  (a). 

Dyer  297.315.       A  statute  or  recognizance,  and  the  execution  thereupon,  7.  where  and 
Co.  6. 13.  20.     may  be  discharged  divers  ways,  as  by  defeasance,  release,  by  what  means 
Sec  payment  of  the  money,  debt,  and  damages,  or  the  residue   a  statute  or  re- 
lce'       thereof  unlevied,  delivery  up  of  the  statute,  purchase  of  SST^Jca- 
part  of  the  land  by  the  cognisee,  or  the  like.     And  there-   tion  thereof, 
fore  if  there  be  a  defeasance  to  the  statute  or  *  recog-   shall  be  dis- 
nizance,  and  it  be  to  pay  money  at  a  day,  or  to  perform   charged,  sus- 
some  other  thing,  and  the  money  be  paid,  or  the  thing   Avoided'  in"  all 
done  accordingly,  this*is  a  discharge  of  the  statute.   And   Or  in  part,  and 
therefore  if  such  a  statute  or  recognizance  be  afterwards   where  not. 
sued  against  the  conusor,  he  may  be  relieved  by  an  audita      *  P.  364. 
querela.     And  if  A.  bind  himself  to  B.  by  a  statute  of  20/. 
and  B.  sue  execution,  and  the  lands  of  A.  are  delivered 
to  him  in  execution  until  he  levy  the  money,  and  after  B. 
doth  make  a  defeasance  to  A.  by  indenture,  that  if  A.  pay   By  defeasance. 
To.  super  Lit.  10/.   by  a  day  certain,  then  the  statute  or  recognizance 
M   su  eJ  Lit*  S^a^  ^e  vo^;  if  ta's  be  done  accordingly,  the  statute  and 
265.  "Srtro.  St.  *ke  execution  thereupon  is  defeated  and  discharged.    And 

if  the  cognisee  before  execution,  or  after,  release  to  the  By  release. 
See  Rrlcasr.  cognisor  the  statute  or  recognizance,  or  the  debt ;  this  is 
a  perpetual  discharge  of  the  statute  and  the  execution 
thereupon.  But  if  the  conusee  before  execution  release 
to  the  conusor  all  his  right  in  or  to  the  land,  this  will  not 
discharge  the  whole  execution ;  for  if  he  may  not  sue 
execution  of  the  land  afterwards,  (as  it  seems  he  may,  this 
notwithstanding,)  (b)  yet  he  may  sue  execution  of  his  body 
and  goods.  But  such  a  release,  after  execution  made  of 
the  land,  will  no  doubt  discharge  the  land.  And  yet  if 
a  conusee  release  all  his  right  in  the  land  to  the  feoffee  of 

the 

(«)  "  As  to  the  operation  of  the  stat.  32  H.  8.  c.  5,   see  Cowley  and  Legatt's  case,  in  Godh.  257, 

and  Cro.  Jnc.  338,— but  more  fully  reported  in  2  Bulst.  97,— and  further  in  Co.  Lit.  289.  b.      CU>rk 

-u.,1  Amir,  n-s  case  in  Cro.  Jac.  693.     Vin.  Ab.  Execution  (U.  a.  3).     Com.  Dig.  Statute-Staple  (D.  7). 

<l>o  the  following  statutes,  whereby  further  provisions  are  made  respecting  executions,   2  Jac.  1. 

•>'ic.  1.  c.  8.— '21  Jac.  1.  c.  '21.— 16  «&  17  Car.  2.  c.  5.    (made  perpetual   by  22   &  23  Car.  t. 

.— 1(5  .v  1?  Car.  2.  c.  8.— and  29  Car.  2.  c.  3.— 3  IV.  &  M.    c.  14.  s.  5.  6.— 5  &  6  IV.  &  HI.  c. 

•  14.  s.  1.  the   compass  of  a  note  not  permitting,  with  propriety,    an  enumeration 
of  the  several  particular  purposes  for  which  these  numerous  acts  were  made." 

(b)  But  equity,  it  is  conceived,  would  restrain  him  in  such  a  case  from  taking  out  execution  :  and 

lint  withstanding  there  are  authorities  which  countenance  the  opinion,  that  a  release  of  the  lands 

before  execution    sued  out  will  not  prevent  these  very  lands  from  being  taken  in  execution,  (see 

i|>.  /M  /« v/.sv) ;  yet  if  the  release  is  under  seal,  may  it  not  operate  by  estoppel  and  bar  the 

COHUSCC  of  his  right  to  execution  ? 

N  N  2 
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By  purchase 
or  surrender 
of  the  land. 


*  P.  365. 


8.  Where  the 
coiiusor,  or  his 
heir,  or  an 
alienee,  or  pur- 
chaser, shall 
have  contribu- 
tion  upon  a 
statute,  or  re- 
cognizance j  or 
not. 


OF  A  STATUTE. 

tlie  cognisor  of  a  parcel  of  the  land,  it  seems  this  will 
discharge  the  land  of  execution ;  albeit  it  be  before  the 
execution  sued,  that  this  release  is  made.  And  so  it 
is  said  it  was  resolved  Mich.  26,  27  Eliz.  If  the  cognisee 
assign  the  statute  or  recognizance  to  the  cognisor  or  to 
the  terre-tenant,  by  way  of  discharge  of  the  debt  or  land  ; 
it  seems  this  is  a  good  release  and  discharge  of  it  in  law. 
And  if  the  cognisee  purchase  any  part  of  the  land  of  the 
cognisor  after  the  statute  or  recognizance  entered  into ; 
this  is  no  discharge  of  the  statute  or  the  recognizance,  but 
the  cognisee  may  have  execution  notwithstanding  of  the 
lands  that  are  left  in  the  hands  of  the  cognisor,  or  of  his 
body,  or  goods,  or  all.  But  if  the  cognisee  purchase  par- 
cel of  the  lands,  and  a  stranger  another  parcel ;  in  this 
case,  the  lands  that  are  purchased  by  the  stranger  shall  be 
discharged  of  execution.  And  if  the  cognisee,  after  exe- 
cution sued,  purchase  any  part  of  the  land,  or  the  fee- 
simple  of  all  or  part  of  it  doth  descend  to  him;  by  this 
the  whole  execution  is  discharged.  And  if  the  cognisee 
purchase  all  the  lands  of  the  cognisor;  by  this,  the  exe- 
cution as  to  the  land,  is  suspended ;  but  this  is  no  dis- 
charge as  to  the  body  and  goods  of  the  conusor,  for  they 
are  subject  to  execution  still.  And  if  the  conusee  re- 
infeoff  the  conusor  again,  the  execution  may  be  revived 
again  against  the  lands  of  the  conusor;  so  that  they  will 
l>e  subject  to  execution  again,  whether  they  do  continue 
in  his  hands  or  by  sold  away  to  others  (c).  So  also  if  the 
*  conusee  enfeoff  a  stranger  after  he  doth  purchase  the 
land,  and  the  stranger  doth  enfeoff  the  conusor ;  in  this 
case  also,  the  execution  is  revived,  and  the  lands  shall 
now  be  subject  thereunto  as  they  were  before. 

If  a  lessee  for  life  make  a  lease  for  years  rendering  a 
rent,  and  after  enter  into  a  statute  to  /.  S.  and  then 
enter  into  another  statute  to  /.  D.  and  after  he  doth  grant 
his  estate  to  /.  S. ;  by  this  the  execution  of  the  statute 
made  to  /.  S.  is  suspended ;  and  therefore,  during  the 
suspension,  it  seems  /.  D.  albeit  he  be  after  in  time,  may 
sue  and  have  the  rent  in  execution  (c?). 

If  the  conusor,  after  he  hath  entered  into  a  statute, 
or  recognizance,  doth  convey  away  his  lands  to  divers 
persons,  and  then  the  conusee  sue  execution  of  the  statute 
upon  the  lands  of  one  or  some  of  them,  and  not  of  all ;  in 
this  case  he  or  they,  whose  lands  are  taken  in  execution, 
may,  by  an  audila  querela  or  scire  facias,  have  contribu- 
tion from  the  rest;  wherein  these  differences  must  be 
observed,  that  one  purchaser  shall  have  contribution  from 
another :  and  therefore  if  the  conusor  sell  some  lands  to 
/.  S.  and  other  lands  to  /.  D.  and  the  conusee  sue  exe- 
cution only  of  the  lands  of  /.  S. ;  /.  S.  shall  have  contri- 
bution against  1.  D.  And  the  feoffee  of  the  purchaser, 

the 
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Barrow  and 
Graie's  case, 
38  Eliz. 


Plow.  72.   F. 
N.  104.  Lit. 
Bro.  sect.  293. 
11  H.  7.    4  Br. 
Audita   Que- 
rela, 49.    Stat. 
Merchant,   42. 
Co.  super  Lit. 
150.     25  Ass. 
pi.  7. 

Bro.   Stat. 
Merchant,  25. 
Lit.  Bro.  sect. 
441.    5  H.  7. 
25. 


Harrington's 
case,  Pasche 
19  Jac.  B.  R. 


Plow.  72. 
Co.  3. 12.6.13. 


(c)  As  to  taking  out  execution  against  lands  which  have  been  sold,  see  note  at  the  end  of  the 
chapter. 

((/)  "  See  more  amply  as  to  the  several  methods  of  vacating  or  discharging  statutes,  either  before 
or  after  execution,  in  Bac.  Abr.  Execution  (B.  7).  Vin.  Abr.  Statutes  (L.)  Com.  Dig.  Statute- 
Staple  (F)." 
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the  feoffee  of  the  heir  of  the  conusof ,  the  feoffee  of  the  feof- 
fee, and  another  feoffee,  shall  have  contribution  of  the  heir 
of  the  conusor :  but  the  conusor  himself  shall  not  have  contri- 
bution from  a  purchaser :  and  therefore  if  he  sell  part  of 
his  lands,  and  keep  part  in  his  hands,  and  the  conusee 
sue  execution  only  of  the  lands  in  the  hands  of  the  conusor 
or  his  heirs  ;  in  this  case,  neither  he,  nor  his  heirs,  shall 
have  any  contribution  from  the  purchasers  ;  and  one  heir 
shall  have  contribution  from  another.  And  therefore  if 
one  be  seised  of  two  acres,  the  one  in  borough  English, 
the  other  of  other  land,  and  he  enter  into  a  statute  and 
die,  and  he  hath  but  two  daughters,  and  the  execution  bo 
sued  upon  the  land  of  one  of  them ;  she  shall  have  con- 
tribution from  the  other.  So  where  some  laud  doth 
descend  to  the  heir  of  the  part  of  the  father,  and  some  to 
the  heir  of  the  part  of  the  mother. 

If  one  be  seised  of  lands  in  fee  in  the  county  of  A.  and 
/?.  and  enter  into  a  statute  of  recognizance,  and  the  conu- 
sor die,  and  then  the  conusee  die  also,  and  his  executor 
doth  sue  execution  of  the  lands  in  B.  only,  and  hath 
execution ;  and  after  the  heir  doth  sell  these  lands ;  in 
this  case,  the  vendee  shall  have  no  contribution.  So  also 
it  seems  the  law  is,  if  the  heir  sell  the  land  to  divers,  and 
one  of  tlie  purchasers  appear  to  the  scirc  facias*  and  the 
judgment  is  given  against  him,  and  he  afterwards  sell  the 
land,  his  vendee  shall  have  no  contribution.  And  in  all 
these  cases,  where  it  is  said  the  one  purchaser  shall  have 
contribution,  *  it  is  not  intended  that  the  rest  shall  give  *  P,  366. 
or  allow  him  any  thing  by  way  of  contribution  ;  but  that 
the  party  whose  lands  are  extended,  may  by  audita 
</u<-rela  or  scire  facias,  as  the  case  requireth,  defeat  the 
execution  (/')>  and  thereby  shall  be  restored  to  all  the 
mean  profits,  and  force  the  conusee  to  sue  his  execution, 
upon  all  the  land,  that  the  land  of  every  one  of  the  terre- 
tciiants  may  be  equally  extended  (/). 

And 

(f)  Sec  the  art  of  the  7  Car.  2.  c.  5.  (made  perpetual  by  the  22  &  23  Car.  2.  c.  2,)  which  notices 
tlie  injustice  of  il  treating  executions  by  audita  querela,  where  any  of  the  lands  sold  have  been 
omitted  out  of  the  extent;  and  of  delaying  them  as  to  all  the  lands,  v.here  a  part  of  them  had 
ded  upon  an  infant;  and  enacts,  that  when  any  judgment,  statute,  or  recognizance  should  be 
extended,  the  same  shall  not  be  avoided  or  delayed  by  reason  that  any  part  of  the  lands  which  were 
cxtcndible  were  omitted  out  of  tlie  extent;  but  saving  to  the  party,  whose  lands  should  be  extciidnl, 
his  right  to  call  for  contribution  from  those  whose  kinds  were  liable  to  the  extent  but  were  omitted 
out  of  it.  T!:e  act  provides,  that  it  (the  act)  should  not  be  construed  to  give  any  extent  or  con- 
tribution airaiust  any  heir  within  or  during  his  minority,  otherwise  than  might  have  been  before  Hie 
making  of  the  act ;  and  it  also  provides,  that  it  (the  act)  shall  only  extend  to  statutes,  &c.  givtn  for 
l><ni>n>'nt  nf  jin.in'ii. 

be' proper  to  notice,  that  statutes  Merchant  and  Staple  are  now  very  little  used  ;  the 

them  bring  in  a  great  measure  superseded    by  the  practice  of  confessing  judgments.     Tlie 

.'ing  to  judgments  is  of  considerable  importance  ;   and  as  (be  Touchstone  contains  little 

<M  MI  information  on  the  subject,  the  present  may  be  a  proper  place  in  which  to  take  some  notice 

ft    If. 

\Uu  K>  damages,  or  in  other  words,  the  payment  of  a  sum  of  money,  is  awarded  against  any  OIK 
Ijy  the  judgment  of  a  Court  of  Law,  the  person  in  whose  favor  the  judgment  is  given  (who  is  calh-d 
the  judgment  creditor)  may  enforce  the  payment  of  the  money  against  the  party  against  whom  tho 
judgment  is  iri\cn,  (who  is'  called  the  debtor  by  judgment),  by  taking  his  person,  and  Beiafeg  and 
selling  his  goods;  or  by  seizing  and  selling  his  goods,  and  by  extending  a  moiety*  of  his  laiul>  m 

ii  u! 


*   It   .1  |.<  i  ;on  obtains  two  judgment*  against  the  same  defendant,  i.  >erm ;;  I;  nd  a  aoiety 

of  the  d.-btor  >  real  rotates  on  one  of  the  judgments,  and  the  oth'-xr  moiety  on  the  >  ' 
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And  so  we  fall  from  an  obligation  by  matter  of  record, 
to  an  obligation  by  matter  of  fait,  which  is  no  record. 

real  estate,  on  an  elegit.  The  same  may  be  done  where  a  person  voluntarily  acknowledges  or  confesses 
a  judgment.  Generally  speaking,  as  against  the  judgment  debtor  himself,  all  the  personal  estate  he 
is  in  the  actual  possession  of  at  the  time  of  suing  out  execution,  including  leaseholds  for  years  and 
other  chattel  interests  in  real  estate,  may  be  taken  and  sold  under  a  fieri  facias  ;  and  a  moiety  of 
all  the  real  estate  he  is  then  actually  seized  of,  (including  leaseholds  for  lives)  may  be  extended  on 
an  elegit.  But  the  most  important  inquiry  is, — in  what  eases  can  the  real  or  personal  estate  of  the 
debtor  be  followed  into  the  hands  of  purchasers  or  incumbrancers  ? 

With  respect  to  purchases  from  the  judgment  debtor  of  his  real  estates,  such  estates  cannot  be 
extended  in  the  hands  of  purchasers,  unless  the  judgment  is  docketed  according  to  the  act  of  the 
4  &  5  W.  &  M.  c.  20,  (made  perpetual  by  the  7  &  8  W.  &  M.  c.  36.  s.  3),   whereby  it  is    enacted, 
that  the  clerk  of  essoigns  of  the  Court  of  Common  Pleas,  and  the    clerk  of  the  doggets  in  the 
Court  of  King's  Bench,  and  the  master  of   the  office  of  pleas  in  the  Court  of  Exchequer,  shall, 
\vithin  the  time  mentioned  in  the  act,  put  into  an  alphabetical  dogget,  by  the  defendants  names,  all 
the  judgments*  entered  in  their  respective  courts ;   and  that  no  judgment  not  duly  docketed  shall 
affect  any  "  lands  or  tenements,"  as  to  purchasers  or  mortgagees,  or  have  any  preference  against  heirs, 
executors  or  administrators  in  the  administration  of  their  ancestor's,  testator's,  or  intestate's  estates. 
Judgments  therefore  to  affect  purchasers  and  incumbrances,  where  they  have  no  express  notice  of 
them  must  be  docketed  strictly  according  to  the  above  noticed  act.    Such  as  are  docketed  either 
after  the  time  prescribed  by  the  act,  or  in  any  other  way  than  according  to  the  act  t,  will  not  affect 
subsequent  purchases  or  incumbrances,  unless"  they  have  notice  of  them  ;— where,  however,  they  have 
notice  of  them,  they  will  be  affected  in  equity  :  see  Davis  v.  Earl  of  Strathmore,  16  Ves.  4t9.   Where 
the  judgment  is  duly  docketed,  and  in  the  register  counties  duly  registered,  a  moiety  of  all  the  lands 
or  real  estates  which  the  debtor  was  seized  of  at  the  time  the  judgment  was  docketed,  or  at  any  time 
afterwards,  (provided  he  was  seized  of  the  legal  as  well  as  of  the  equitable  or  beneficial  estate),  may 
be  extended  in  the  hands  of  purchasers  or  incumbrancers,  unless  they  can  protect  themselves  by 
means  of  a  term  of  years  created  prior  to  the  docketing  of  the  judgment;  but  the  doctrine  relating 
to  protection  against  judgments  by  assignments  of  outstanding  terms,  will  be  hereafter  more  fully 
noticed.     With  respect  to  lands  of  which  the  debtor  is  only  seized  of  a  mere  equitable  or  trust  estate, 
it  is  held,  that  a  purchaser  of  such  lands  is  not  affected  by  judgments  of  which  he  has  no  notice,  and 
upon  which  no  execution  is  sued  out  at  the  time  he  obtains  his  conveyance.    This  doctrine  rests  upon 
the  construction  which  has  been  put  upon  the  10th  section  of  the  statute  of  Frauds  (29  Car.  2.  c.  3.) 
This  section  has   been  construed,  as  if  it  said,  "  that  execution  shall  be  sued  out  upon  trust  estates 
of  the  debtor  by  judgment,  where  his  trustee  is  seised  or  possessed  of  the  estate,  in  trust  for  him  (the 
judgment  debtor)  at  the  time  the  execution  is  sued  out,  and  in  this  case  only.    Did  the  section  in  fact  say 
this,  as  it  has  always  been  supposed  to  do,  then  it  certainly  follows,  that  trust  estates  can  be  taken 
in  execution  in  no  other  case  than  where  the  trustee  is  actually  seised,  IN  TRUST  FOR  THE  JUDG- 
MENT DEBTOR,  at  the  very  time  of  suing  out  execution ;  for  it  is  understood  that  it  is  only  by  virtue  of 
the  above  section  that  trust  estates  are  liable  to  be  taken  in  execution,  and  therefore  if  the  section 
gives  the  power  to  take  them  in  execution  only  where  the  trustee  is  actually  seised  in  trust  for  the 
judgment  debtor  at  the  very  time  of  the  execution  being  sued  out,  it  necessarily  follows,  that  if  the 
judgment  debtor  conveys  away  his  equitable  or  beneficial  estate  before  execution  is  sued  out,  that 
then  the  lands  cannot  be  taken  in  execution  ;  because  the  trustee  is  not  in  such  case  seised  or  pos- 
sessed of  them  IN  TRUST  FOR  THE  DEBTOR  at  the  time  of  suing  out  the  execution,  but  in  trust  for  the 
purchaser}.    The  doctrine  however  under  consideration,   seems  to  rest  upon  an  erroneous  con- 
struction 


*  Judgments  alone  mentioned  in  the  act,  nothing  being  said  about  recognizances,  &c. 

t  In  register  counties,  the  registration  of  judgments,  pursuant  to  the  register  acts,  is  sufficient  to 
make  them  bind  lands  lying  within  those  counties;  and  indeed,  such  lands  will  not,  in  the  hands  of 
a  purchaser,  be  affected  by  any  judgment,  at  least  at  law,  (though  they  will  in  equity,  if  the  pur- 
chaser, &c.  has  express  notice  of  them),  unless  it  is  registered  agreeably  to  the  acts  ;  except  that  in 
the  North  Riding  of  the  county  of  York,  a  judgment  registered  within  twenty  days  after  acknow- 
ledging or  signing  it,  is  of  the  same  force  as  if  it  had  been  registered  on  the  day  on  which  it  was 
acknowledged  or  signed  ;  and  in  the  East  and  West  Ridings  of  Yorkshire,  and  in  Kingston-upon-Hull9 
thirty  days  are  allowed  for  the  registration  of  judgments.  With  respect  therefore  to  lands  in  the 
North  Riding  of  Yorkshire,  judgments  ought  to  be  searched  for  during  the  twenty  days  next  pre- 
ceding the  search,  and  in  the  East  and  West  Ridings,  and  in  Kingston-upon-Hull,  during  the 
preceding  thirty  days  ;  unless  where  there  may  be  some  means  of  protecting  the  purchaser  or  incum- 
brancer  against  such  judgments. 

|  According  to  the  case  of  Hunt  v.  Coles,  Com.  226,  (upon  the  authority  of  which  case  the  doctrine 
under  consideration  appears  to  rest)  it  would  seem  that  the  purchaser  must  not  only  obtain  a  convey- 
ance of  the  equitable  or  trust  estate  from  the  judgment  debtor  before  execution  sued  out,  but  that  he  must 
also  obtain  a  conveyance  (before  execution  sued  out}  of  the  legal  estate  from  the  trustee,  either  to  himself 
(the  purchaser),  or  to  a  trustee  for  him.  If,  however,  the  meaning  of  the.  section  really  is,  that 
execution  shall  only  be  sued  out  against  trust  estates,  where  the  trustee  is  seised  of  the  estate  in 

trust 
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struction  of  the  10th  section  of  the  statute  of  Frauds*.  Divested  of  superfluous  words,  the  section 
\vonld  seem  to  read  ;  "  that  the  sheriff  shall  deliver  execution  of  all  such  lands  as  any  person  shall  be 
seised  or  possessed  of  in  trust  for  the  person  against  whom  the  execution  is  sued,  tn  like  manner  as 
he  (the  sheriff)  might  have  done,  in  case  the  party  against  whom  the  execution  is  sued  (the  cestui  que 
trust)  had  been  himself  seised  of  the  lands  for  such  estate  as  the  trustee  is  seised  of  in  trust  for  him  -," 
in  other  words — that  the  sheriff  shall  sue  out  execution  against  trust  estates  exactly  as  he  might  have 
done  had  the  judgment  debtor  (or  cestui  que  trust)  been  seised  of  the  legal  as  well  as  of  the  beneficial 
estate;  and  for  the  sake  of  expressing  the  intention  of  the  act  more  strongly,  it  says,  (for  such,  it  is 
conceived,  is  the  true  meaning  of  the  act)  that  the  sheriff  shall  sue  out  execution  against  such  estates 
just  as  he  might  have  done  had  the  judgment  debtor  himself  been  seised  of  them  (seised  of  the  legal  as 
well  as  of  equitable  estate)  at  the  ri n/  time  »/'  suing  out  the  execution,  t  That  this  is  the  true  conduc- 
tion of  the  clause  would  perhaps  be 'the  more  obvious  by  a  slight  correction  of  the  punctuation,  and 
by  considering  what  is  the  true  meaning  of  the  words  "  of  (for)  such  estate  as  they  be  seised  of  in 
trust  tor  him.''  There  appears  to  be  the  want  of  a  comma  both  immediately  before  and  immediately 
alter  the  words  just  noticed.  A  comma  at  these  places  would  render  it  tolerably  clear,  that  the  words 
"  at  the  time  of  the  execution  sued"  have  relation  to  the  estate  of  the  cestui  que  trusty  or  judgment 
tlebtor,  and  not  (as  has  been  generally  supposed,  and  as  was  held  in  the  case  of  Hunt  v.  Coles, 
1  Com.  2i>7)  to  the  estate  or  seisin  of  the  trustee.  With  this  correction  of  the  punctuation,  the  clause 
will  read — that  the  sheriff  shall  deliver  execution  of  such  lands  as  any  person  shall  be  seised  or  pos- 

of  in  trust  for  the  cestui  que  trust,  like  as  he  (the  sheriff)  might  have  done  in  case  the  cestui 
que  trust  had  himself  been  seised  of  the  lands  at  the  very  time  of  suing  out  the  execution  for  the  same 
estate  (is  his  trustee  is  seised  of  in  trust  for  him.  That  this  is  the  true  meaning  of  the  clause  will  be 
further  apparent  by  considering  what  is  the  true  meaning  of  the  expression  **  of  (for)  such  estate  as 
they"  (the  trustees)  "  be  seised  of  in  trust  for  him."  What,  it  may  be  asked,  is  the  estate  which  the 
(nisices  are  seised  of  in  trust  for  the  debtor  or  cestui  que  trust?  Clearly  the  LEGAL  estate.  The 
Han.se  therefore  in  which  the  above  noticed  words  occur  has,  in  fact,  just  the  same  meaning  as  if  it 
had  run  "  the  sheriff  shall  deliver  execution  of  all  such  lauds  as  any  person  is  seised  of  in  trust  for 
i he  debtor,  as  1m  (the  sheriff )  might  have  done  in  case  the  debtor  had  himse(f  been  seised  of  the 
lands 'for  THE  LEGAL  ESTATE,  (of  course  meaning  along  with  his  equitable  or  beneficial  one)  at  the 
time  of  the  execution  sued  out. 

The  above  noticed  correction  in  the  punctuation,  and  an  attention  to  the  true  meaning  of  the 
words  "  of  (for)  such  estate  as  they  be  seised  of  in  trust  for  him,"  must  not  only  pretty  clearly  shew 
that  the  words  "  at  the  time  of  the  execution  sued"  are  not  (as  has  been  supposed)  referrable  to  the 
estate  or  seisin  of  the  trustee  ;  and  consequently  that  they  are  not  words  of  restriction,  or  words  cir- 
cumscribing the  operation  of  the  clause  and  bringing  it  within  narrower  limits  than  it  would  have 
been  confined  to  in  case  the  words  had  not  been  inserted  in  the  act,  but  are  in  fact  words  of  expla- 
nation, and  make  the  true  meaning  of  the  clause  such,  it  is  conceived,  as  the  Editor  is  con- 
tending for. 

iier  reason  in  favor  of  the  construction  contended  for  may  be  noticed.    The  act   being 

'•idl  act,  and  evidently  intended  for  the  benefit  of  creditors  by  judgment,  it  is  impossible 
to  suppose  that  the  legislature  intended  it  to  have  so  narrow  an  operation  as  to  confine  it 

-  where  the  trustee  is  seised  in  trust  for  the  debtor,  at  the  very  time  of  the  execution  being  sued 
out.  On  the  contrary,  can  it  be  well  doubted,  but  that  the  intention  was  to  make  trust  estates  liable 
to  execution  in  n  which  they  would  have  been  liable,  had  the  debtor  been  seised  of  the 

legal  as  well  as  of  the  equitable  estate?— Is  not  the  reason  and  justice  of  the  thing  evidently  in 

favor 


trust  for  the  judgment  debtor,  at  the  very  time  execution  is  sued  out,  it  must  be  clear,  that  in  order  to 

take  the  case  out  of  the  act,  it  is  only  necessary,  that  the  debtor  should  part  with  his  equitable  or 

trust  estate  before  execution  is  sued  out,  and  that  there  is  no  occasion  for  the  trustee  to  convey  his- 

•i .uc  ;  for  from  the  moment  the  debtor  conveys  his  equitable  or  trust  estate,  the  trustee  is  no 

•  I  in  trust  for  the  debtor  but  in  trust  for  the  purchaser  j  and  consequently  he  is  not  seised. 

in  trust  for  the  debtor  at  the  time  of  the  execution  sued  out. 

*  The  words  of  the  section  arc,  "  And  be  it  further  enacted  by  the  authority  aforesaid,  that  from 
and  at'tcr  the  said  24th  day  of  June,  it  shall  and  may  be  lawful  for  every  sheriff,  or  other  officer,  to 
whom  any  writ  or  precept  is  or  shall  be  directed,  at  the  suit  of  any  person  or  persons,  of,  for,  and 
upon  any  judgment,  statute,  or  recognizance,  hereafter  to  be  made  or  had,  to  do,  make,  and  deliver 
»  \ecution  unto  the  party  in  that  behalf  suing,  of  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  as  any  other  person  or  persons  be  in  any  manner  or  wise  seised  or  possessed,  or 
i  -li  ill  be  s.-isrd  or  possessed,  in  trust  for  him  against  whom  execution  is  so  sued,  like  as  the 
i  other  officer  might  or  ought  to  have  done,  if  the  said  party  against  whom  execution 
hen-after  shall  be  so  sued,  had  been  seised  of  such  lands,  tenements,  rectories,  tithes,  rents,  or  other 
hereditament*  of  such  estate,  as  they  be  seised  of  in  trust  for  him  at  the  time  of  the  said  execu- 
tion sued." 

tlly  saying  that  trust  estates  shall  be  taken  in   execution  as  if  the  judgment  debtor  ha.l 
ai-tualK  MMxrd  nt  tltc  very  time  of  siting  out   the  execution,  the  pcnner  of  the   act,  no  doubt,  intended 
to   put   one  of  the   clearest   and    best    known   C.IM-S  in  which  the   lands  of  the  judgment  debtor  are 
liable  to  e\«  <  ntioii.  vi/.  \\hnr  llc  js  actually  sdbfil  of  both  the  legal  and  equitable  estate  at  tlu  very 
time  i >f  suing  imt  tlu 
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•favor  of  this  opinion  ? — for  can  any  sound  reason  be  given  why  trust  estates  should  not  bo  equally 
liable  to  execution  with  legal  estates  ?  And  if  no  good  reason  can  be  given  in  the  negative  (and  it  is 
presumed  none  can),  then  why  not  suppose,  that  it  was  the  intention  of  the  act  to  put  both  upon  the 
same  footing?  The  words  of  the  act  are  clearly  comprehensive  enough  to  do  so;  and  the  Editor 
<-an  discover  nothing  in  the  act  to  lead  him  to  doubt  but  that  such  was,  in  fact,  the  intention  of  the 
act. 

A  further  argument  in  support  of  the  construction  the  Editor  is  contending  for  might  be  derived 
from  the  words  "  freed  and  discharged  from  all  incumbrances  of  the  trustee,"  but  sufficient,  it  is 
conceived,  has  been  said  to  prove,  that  if  the  Editor's  construction  is  not  the  sound  one,  yet  at  any 
rate,  the  construction  which  he  impugns  is  an  unsound  one. 

The  Editor  has  entered  the  more  fully  into  the  question  nnder  consideration  on  account  ®f  the 
important  consequences  connected  with  the  meaning  of  the  clause  which  has  been  considered  ;  for 
supposing  the  construction  contended  for  to  be  the  true  one,  it  not  only  goes  to  overturn  the  doctrine 
\vhich  has  been  laid  down  relative  to  trust  or  equitable  estates  of  inheritance ;  but  greatly  shakes  that 
relative  to  protection  against  judgments  by  means  of  assignments  of  terms  of  years  :  for  assuming 
the  construction  contended  for  to  be  the  sound  one,  the  act  must  be  held  to  extend  to  all  trust 
estates,  whether  in  fee  simple  or  for  terms  of  years ;  for  it  says,  that  execution  shall  be  sued,  out  of 
all  lands,  &c.  which  the  trustee  is  seised  or  possessed  of  in  trust  for  the  debtor.  A  trustee  of  a  term 
of  years  is  possessed  of  the  lands  comprized  in  the  term  in  trust  for  the  debtor  ;  and  whether  the  term 
is  a  beneficial  term  or  attendant  upon  the  inheritance,  still  the  lands  comprized  in  it  are  lands 
•which  the  trustee  is  possessed  of  in  trust  for  the  debtor,  and  therefore  lands  affected  by  the  clause  we 
Lave  been  considering*. 

The  Editor  is  aware  that  the  construction  he  is  contending  for  greatly  affects  the  whole  existing 
doctrine  relative  to  terms  of  years  as  a  protection  against  judgments  ;  but  supposing  this  construc- 
tion to  be  the  sound  one,  as  it  is  conceived  it  is,  the  question  is,— ought  it  not  now  to  be  followed 
notwithstanding  an  erroneous  construction  has  so  long  prevailed  ?  To  hold  the  contrary  would  be  some- 
thing like  holding,  that  the  courts,  by  an  erroneous  construction,  may  repeal  acts  of  parliament. 
The  reason  and  justice  of  the  thing  too  are  also  in  favor  of  resorting  to  that  which  the  Editor  con- 
ceives to  be  the  true  construction  of  the  act. 

Assuming  then  that  the  construction  contended  for  is  the  correct  one,  and  that  the  act  is  still  in 
force  notwithstanding  the  erroneous  construction  which  has  been  put  upon  it,  t  judgments  ought  in 
the  case  of  equitable  or  trust  estates,  and  also  where  there  may  be  a  term  of  years  attendant  on  the 
inheritance,  to  be  searched  for  exactly  as  if  the  owner  of  the  trust  estate  had  beerc  seised  of  the 
legal  as  well  as  of  the  equitable  or  beneficial  estate,  or  as  if  there  had  been  no  attendant  term  of 
years.  And  assuming  that  the  construction  contended  for,  is  the  sound  construction  of  the  lOtb 
section  of  the  statute  of  Frauds,  in  that  case  the  purchaser  of  a  trust  estate,  evea  where  be  has- 
himself  the  legal  estate,  (and  had  it«before  the  judgment  was  entered  up  against  the  owner  of  the 
equitable  one),  would  be  affected  by  the  judgment,  notwithstanding  he  had  no  notice  of  it ;  and  the 
same,  it  is  conceived,  may  be  said  in  the  case  of  a  purchaser  of  an  equity  of  redemption ;  for 
a  mortgagee,  subject  to  his  mortgage,  must  be  regarded  in  equity  as  a  trustee  for  the  mortgagor, 
(the  debtor  by  judgment);  and  therefore  an  equity  of  redemption  may,  it  is  conceived,  be  regarded, 
in  the  light  of  an  equitable  or  trust  estate. 

Where  a  conveyance  is  made  upon  trust  to  sell,  and  it  contains  the  usual  declaration  that  the 
receipts  of  the  trustees  shall  be  a  good  discharge  for  the  purchase  money,  though  a  purchaser  in 

aich 


*  It  maybe  proper  to  notice  that  according  to  the  construction  contended  for  a  different  rule  would 
prevail  in  the  case  of  a  beneficial  term  which  the  debtor  is  possessed  of  himself,  and  the  case  of  a 
beneficial  term  where  a  trustee  is  possessed  of  it  in  trust  for  him.  In  the  latter  case  the  term  woult? 
be  liable  to  be  taken  in  execution,  if  the  debtor  was  possessed  of  the  beneficial  interest  in  it  at 
any  time  subsequent  to  entering  and  docketing  the  judgment;  whereas  in  the  former  case  (sup- 
posing leaseholds  for  years,  and  other  chattel  interests  in  lands  to  be  (as  they  are  held  to  be)  affected 
by  the  16th  section  of  the  statute  of  Frauds)  the  term  could  only  be  taken  in  execution  where  the 
debtor  was  actually  possessed  of  it  at  the  time  of  suing  out  the  writ  of  execution.  A  doubt  however 
may  perhaps  be  entertained,  whether  the  word  "  goods"  can  (according  to  the  true  meaning  of  tfie 
section  just  noticed)  be  held  to  apply  to  terms  of  years;  but,  on  the  contrary,  whether  judgments 
are  not  to  be  considered  as  affecting  leaseholds  for  years  exactly  as  they  would  have  done  in  case 
the  16th  section  of  the  statute  of  Frauds  had  not  been  contained  in  the  act.  To  hold  that  the  word 
"  goods"  means  lands  where  they  happen  to  be  held  for  a  term  of  years,  and  to  hold,  on  this  con- 
struction of  the  word,  that  such  lands  can  only  be  taken  in  execution  where  the  debtor  is  actually 
possessed  of  them  at  the  time  the  writ  of  execution  is  sued  out,  would  seem  the  more  strange, 
when  it  is  considered  that  the  preceding  section  of  the  act  says,  that  judgments  shall  affect  the 
purchasers  of  lands  generally  from  the  day  on  which  they  are  signed  ;  making  no  distinction  what- 
ever between  lands  which  the  judgment  debtor  is  seised  of  in  fee,  and  such  as  he  is  possessed  of 
for  a  term  of  years. 

t  Where  the  law,  in  any  case,  is  to  be  considered  as  settled  agreeably  to  au  erroneous  construction 
of  an  act  of  parliament,  it  certainly  might  be  more  proper  to  alter  the  law  by  another  act  of 
parliament,  (making  it  of  course  only  to  have  a  prospective  operation,)  rather  than  by  resorting  to 
a  sound  construction  of  the  old  act :  for  in  the  latter  case  the  alteration  of  the  law  would  be 
retrospective,  and  might  be  productive  of  great  hardship  to  persons  who  had  acted  upon  the  law 
as  it  before  stood. 
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such  a  case  is  clearly  affected  by  judgments  entered  up  prior  to  the  conveyance,  yet  it  is  held  he  is 
not  affected  by  such  as  are  subsequently  entered  up,  provided  he  has  no  express  notice  of  them.  It* 
however  such  "conveyance  upon  trust  to  sell  is  hy  way  of  mortgage,  or  it' the  party  against  whom 
the  judgment  is  enteied  up  has  a  riirht  in  equity  ro  prevent  the  sale,  may  he  not  be  considered  as 
tawing  an  equitable  or  trust  estate  in  the  lands  ?  and  if  so,  then,  if  the  conduction  contended  for  is  the 
sound  construction  of  the  lOtfc  section  of  the  statute  of  Frauds,  the  purchaser  would  be  affected  by 
such  subsequent  judgment,  notwithstanding  he  had  no  notice  of  it.  It  necc-sarily  follows  that  if  the 
purchaser  ought  to  In-  considered  as  bound  by  such  a  judgment  whore  he  has  no  notice  of  it,  a  fortiori 
ought  he  where  IK-  Ins  notice  of  it. — No  good  reason,  it  is  conceived,  can  he  assigned  why  he  should 
not  he  affected  by  notice  in  such  a  case  as  much  as  in  any  other  case  where  lie  has  notice  of  the 
judgment  before  be  pays  his  money. 

nlor,  alter  a  binding  contract  for  sale,  being  deemed  a  trustee  for  the  purchaser,  it  is  held, 
and  properly  it  is  conceived,  that  judgments  entered  tip  against  the  vendor  subsequently  to  the  con- 
tract, will  not  affect  tbe  purchaser,  provided  he  lias  no  notice  of  them  befoi-  IP  pa\s  his  money. 
This  rase,  it  will  be  perceived,  is  quite,  a  different  one  from  the  case  of  a  purchase  of  a  tru>i 
belonging  to  Ike  vendor.  In  the  case  put,  the  estate,  at  the  time  of  entering  up  the  judgment  against 
the  vendor,  is,  in  equity,  not  the  vendor's  but  the  purchaser's. 

Though  the  Editor  has  eniered  pretty  fully  into  the  subject  of  judgments,  so  far  as  respects  trust 
or  equitahle  estates,  because  he  conceived  great  doubts  might  be  entertained  as  to  the  soundness  of 
tin-  law  on  this  subject,  yet  it  is  not  his  intention  to  enter  into  a  minute  consideration  of  the  whole- 
law  relative  to  judgments.  So  far  as  purchasers  of  land  are  interested  in  the  subject,  they  will  find 
much  valuable  information  in  Mr.  Sugden's  Treatise  on  the  Law  of  Vendors  and  Purchasers.  As  he 
does  not  however  find  much  information,  in  a  collected  shape,  relative  to  judgments,  (or  rather 
utions  upon  judgments)  as  affecting  goods  or  personal  chattels,  his  entering  into  the  consider- 
ation of  this  subject  may  not  be  altogether  unacceptable  to  the  reader.  In  doing  this  it  will  be 
proper  to  notice  the  statute  of  Frauds  and  the  act  of  the  18th  Eliz.  c.  5.  The  16th  section  of  the  statute 
of  Frauds  (a9  Cur.  2.  c.  3)  enacts,  "That  from  and  after  the  24th  day  of  June,  1677,  no  writ 
of  Jieri  facias  or  other  writ  of  execution  shall  bind  the  property  of  the  goods  against  whom  such  writ 
ution  is  sued  forth,  but  from  the  time  that  such  writ  shall  be  delivered  to  the  sheriff,  undcr- 
fcheriff,  or  coroner,  to  be  executed  :  And  for  the  better  manifestation  of  the  said  time,  the  sheriff, 
nnder-sheriff,  coroner,  their  deputies  and  agents,  are  required,  upon  the  receipt  of  any  such  writ, 
(without  fee  for  doing  the  same)  to  indorse  upon  the  back  thereof  the  day  of  the  month  and  year 
•whereon  he  or  they  receive  the  same." 

As  the  goods  of  the  party  are  only  bound  from  the  delivery  of  the  fl.  fa.  to  the  sheriff,  it 
follows,  that  goods  (including  as  we  have  seen  leaseholds  for  years  and  other  chattel  interests  in  real 
property)  which  the  debtor  lias  sold  bond  fide  before  the  delivery  of  the  writ  to  the  sheriff,  cannot 
t»e  taken  ;  and  consequently,  that  the  sate  of  them  will  be  good  *.  As,  however,  purchasers  and 
incnmbnttcen  of  leaseholds  for  years  or  goods,  cannot  be  certain  but  a  writ  of  ft.  fa.  may,  at  the 
f  completing  the  purchase,  &c.  be  lodged  in  the  sheriff's  hands,  a  search  for  judgments 
and  r<  <  ^  should  always  be  made  in  the  proper  offices  before  the  purchaser  or  incumbrancer 

The  cases  \\hicli  most  frequently  arise  respecting  executions  ngr.inst  personal  chattels,  uri^e  where 
Mich  chattels  have  been  sold,  or  settled,   or  mortgaged.     Questions  too  sometimes  arise  on  executions 
da  in  tbe  hands  of  lessees,  executors,  ,v<-.     In   questions  respecting  t!u   validiu 

N  which   have   been  sold,  settled,   or  mortgaged,  the  act  of  the  13  illiz.  e.S. 

i  erp«  tnal  by  •.".»  /•;//' r.r.  .>)  must  be  attended  to.  This  act  enacts,  that  every  gift,  grant,  and 
alienation  of  any  goods  or  chattels,  or  interest  in  them,  by  writing  or  otherwise,  devised  and  COH- 
tri\ed  of  fraud  and  covin,  to  the  end,  intent,  and  purpose,  to  hinder,  delay  or  defraud  creditors  and 

"f  their  just  and  lawful  actions,  suits,  debts,  &c.  shall,  as  against  the  persons,  their  cxe- 
mtor--,  \c.  \\hose  actions,  suits,  debts,  Arc.  shall  be  hindered  or  delayed  by  such  fraudulent 
practices,  lie  utterly  void  <tnd  »f  none  effict.  The  third  section  of  the  act  imposes  a  penalty  upon  such 
;i>  M-I  up  such  fraudulent  gifts,  *\c.  as  bonAji.de  transactions;  and  the  sixth  section  renders  valid  the 
sale  of  goods  by  parties  claiming  under  such  fraudulent  gifts,  ilvrc.  where  the  purchasers  are  bonajide 
purchasers  for  a  valuable  consideration,  and  have  no  notice  that  the  gift,  <\:c.  was  fraudulent. 

The  act,  it  will  be  observed,  only  makes  fraudulent  gifts,  grants,  and  alienations  of  personal 
chattels  void  as  against  creditors,  <Scc.  The  object  of  inquiry  therefore  is, — what  is  to  be  regarded 
as  ;\frnudulcnt  gift,  grant,  or  alienation,  within  the  meaning  of  the  act?  for  wherever  a  gift,  grant,  or 
alb-nation  of  personal  chattels  is  fraudulent,  it  necessarily  follows  that  such  gift,  grant,  or  alienation 
cannot  be  supported  against  an  execution  issued  against  the  party  making  such  fraudulent  gii: 
and  it'  the  party  himself  is  dead,  in  that  case  the  party  claiming  under  such  fraudulent  gift,  &e.  may 
I"  proceeded  against  as  executor  dc  son  tort  of  the  deceased  party  t.  Wherever,  in  short,  the 


•  A  l'»K,'t  fide  sale  of  a  leasehold  for  years,  or  other  chattel  interest  in  real  estates,  would  be  good, 
it    is  conceived,  even  if   made  after  the   delivery  of    the  writ  to  the  sheriff,    but   before  an 
sei/nre,    provided    the  judgment  was   not     docketed   according    to   the    act  of  4  \ •  :'•>  l\  - 
(made  perpetual  by  7  A;  a'lK.  A:  M.  c.  06.  *.  3  )  and  provided   the   purchaser  Uud  no  uvtuc  of  such 
judgment. 

t  Edwards  v.  IlarliA,  •>  Duruf.  &  East's  T.  R.  . 
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gift,  &c.  is  fraudulent,  the  execution  will  be  good  j  and  wherever  the  gift,  &c.  is  no*  fraudulent,  there 
the  execution  will  be  bad. 

We  will  first  inquire  in  what  cases  sales  of  goods  are  to  be  considered  as  fraudulent  within  the  act  j 
and  afterwards,  in  what  cases  mortgages  are  to  be  regarded  as  fraudulent,  and  also  in  what  cases 
settlements  are  to  be  so  regarded  ;  (and  under  this  head  gifts  or  voluntary  settlements  of  goods  will 
be  noticed  ;)  and  also  in  what  cases  leases,  &c.  are  to  be  so  considered. 

It  will  be  hardly  necessary  to  observe*  that  a  bonafide  sale  of  goods  for  a  valuable  consideration, 
where  the  purchaser  immediately  takes  possession  of  them  and  retains  such  possession,  cannot 
possibly  be  a  case  within  the  meaning  of  the  act,  and  consequently  cannot  be  a  case  affected  by  it : 
such  goods  therefore  cannot  be  taken  in  execution  on  a  judgment  against  the  vendor,  unless  the  writ 
of  execution  is  actually  lying  in  the  sheriff's  office  before  the  purchaser  takes  possession*.  And 
here  it  may  be  proper  to  observe,  that  the  safe  and  proper  course  is,  to  remove  the  goods  from  off 
the  premises  of  the  vendor  immediately  upon  paying  for  them  ;  for  allowing  them  to  remain  on  his 
premises  and  in  his  possession,  is  to  be  regarded,  generally  speaking,  as  a  sign  or  indicium  of 
fraud  t,  and  would  consequently  make  the  case  within  the  act  of  Elizabeth.  Thus  in  Twyne's  case, 
(3  Rep.  81)  where  onePierce  was  indebted  to  Twyne  in  4001.  and  to  C.  in200L,  C.  brought  an  action 
of  debt  against  Pierce,  and  pending  the  writ  Pierce  made  a  bill  of  sale  of  all  his  goods  and  chattel* 
to  Twyne  in  satisfaction  of  the  debt  he  owed  to  Twyne ;  but  Pierce  continued  in  possession,  and 
treated  the  goods  as  his  own,  selling  some  of  them. — The  court  resolved  that  tho  bill  of  sale 
was  within  the  act  of  15  Eliz.  and  was  fraudulent  and  void  as  against  an  execution  issued  afe 
the  suit  of  C.  It  may  be  proper  to  observe,  however,  that  the  court  did  not  rest  the  judgment 
upon  the  single  circumstance  of  the  vendor  continuing  in  possession  and  using  the  property  as  his 
own,  but  resolved  that  the  sale  was  bad,  by  reason  of  the  following  signs  of  fraud  :  viz.  1st,  Because 
the  gift  was  general,  without  exception  of  his  apparel  or  any  thing  of  necessity,  for  it  is  commonly 
said,  quod  dolosus  versatur  in  generalibus.  2nd.  The  donor  continued  in  possession  and  used  them  as 
his  own ;  and  by  reason  thereof  he  traded  and  trafficked  with  others,  and  defrauded  and  deceived 
them.  3d.  It  was  made  in  secret,  et  dona  clandestina  sunt  semper  suspiciosa.  4th.  It  was  made 
pending  the  writ.  5th.  There  was  a  trust  between  the  parties,  for  the  donor  possessed  all,  and  used 
them  as  his  proper  goods,  and  fraud  is  always  apparelled  and  clad  with  a  trust,  and  a  trust  is  the 
cover  of  fraud.  6th.  The  deed  contained,  that  the  gift  was  made  honestly,  truly,  and  bonafide;  et 
closul(B  inconsueta;  semper  inducunt  suspicionem. 

But  though  in  Twyne's  case  the  court  assigned  several  reasons  as  grounds  for  considering  the  bill, 
of  sale  bad,  yet  it  would  seem  that  the  single  circnmstance  of  the  vendor  continuing  in  possession 
(unless,  perhaps,  as  a  bond,  fide  lessee)  is  in  itself  to  be  regarded  as  such  an  evidence  of  fraud  as  to 
bring  the  case  within  the  act  of  Elizabeth.  Thus  in  the  case  of  Edwards  v.Harben,  2  Durnf.  &  East's 
T.  R.  594  J,  where  a  creditor  took  an  absolute  bill  of  sale  of  the  goods  of  his  debtor,  but  by  a 
private  agreement  (not  appearing  on  the  face  of  the  bill  of  sale)  he  agreed  to  leave  them  in  the 
vendor's  possession  for  a  limited  time.  In  the  mean  time,  and  before  the  expiration  of  the  period  for 
which  it  was  agreed  the  goods  should  remain  in  the  vendor's  possession,  the  vendor  died,  whereupon 
the  purchaser  took  possession  of  and  sold  the  goods  ;  and  it  was  held  that  he  was  liable  to  be  sued 
as  executor  de  son  tort  by  a  creditor  of  the  deceased  ;  for  his  continuing  in  possession  being  incon- 
sistent with  the  deed,  was  fraudulent  as  against  creditors ;  and  the  court  observed,  that  it  was  a 
general  rule  in  the  transfer  of  chattels,  that  the  possession  must  accompany  and  follow  the  deed. 
And  in  the  case  of  Meggott  v.  Mills,  (1  Lord  Raym.  286,)  Holt,  Chief  Justice,  observed  -,  that  per- 
mitting 


*  The  possibility  that  a  writ  of  execution  may  be  lying  in  the  sheriff's  office  at  the  time  o-f  com- 
pleting the  purchase,  would  seem  to  render  it  necessary,  even  in  the  purchase  of  mere  personal 
chattels,  to  search  for  judgments  before  the  purchase-money  is  paid,  unless  such  goods  are  sold  in 
a  market  overt. 

t  See  Treatise  on  Marriage  Settlements,  page  173,  as  to  what  may  be  regarded  as  signs  or 
indicia  of  fraud. 

$  In  the  case  of  Steward  v.  Lombe,  4  J.B.  Moore's  Rep.  290,  some  doubt  appears  to  have  been 
expressed  as  to  the  soundness  of  the  decision  in  the  case  of  Edwards  v.  Harben.  The  doctrine, 
however,  that  a  purchaser  of  goods  leaving  them  in  the  possession  of  the  vendor,  is  to  be  considered 
as  a  prima  facie  evidence  of  fraud,  may  be  regarded  as  a  doctrine  too  well  settled  to  admit  of  any 
doubt.  It  may  be  considered  too  as  a  doctrine  founded  in  reason  and  justice  ;  for  the  fact  of  a  ven- 
dor of  goods  continuing  in  possession  of  them  after  he  has  sold  and  received  the  price  of  them,  is  a 
thing  so  completely  inconsistent  with  the  nature  of  the  transaction,  and  is  a  thing  which  a  purchaser 
would  be  so  little  likely  to  agree  to,  that  wherever  it  does  happen  it  may  well  excite  a  strong  sus- 
picion of  fraud  ;  nay,  in  fact,  will  justify  the  presumption  that  the  sale  was  not  a  real,  bond  fide,  one, 
!>ut  a  contrivance  to  put  the  property  out  of  the  reach  of  the  creditors  of  the  pretended  vendor, — a 
presumption  absolutely  necessary  to  be  raised  in  order  to  guard  against  those  frauds  which  would 
otherwise  be  committed.  If,  however,  the  presumption  of  fraud  which  the  retention  of  possession 
occasions,  can  be  clearly  and  satisfactorily  repelled  (though  nothing  short  of  the  most  clear  and 
distinct  evidence  of  the  bona  fides  of  the  whole  transaction,  as  well  from  the  respectability  of  the 
parties  as  from  the  most  clear  proof  of  facts,  should  be  considered  as  sufficient  to  repel  it)  i»  that 
case  the  vendor's  retention  of  possession  would  uot  be  a  ground  on  which  to  impeach  the  purchase. 
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nutting  the  vendor  to  continue  in  possession  would,  in  general,  make  a   sale  fraudulent  against 
creditors.    And  see  cases  cited  in  Bucknal  v.  Royston,  Pre.  in  Ch.  286. 

It  may  here  be  proper  to  notice  the  case  of  Kyd  v.  Rawlinson,  (2  Bos.  &  Pull.  59)  a  case  the 
authority  of  which  has  been  called  in  question,  and  which  is  certainly  not  easily  reconcilable  with  the 
cases  above  noticed.  In  this  case  the  goods  of  A.  being  taken  in  execution,  and  being  put  up  to  sale, 
B.  became  the  purchaser,  and  took  a  bill  of  sale  from  the  sheriff,  but  permitted  A.  to  continue  iu 
possession  :  A.  then  made  another  bill  of  sale  of  the  same  goods  to  C.  (a  creditor)  under  which  he 
took  possession  :  In  an  action  brought  by  B.  against  C.  for  the  value  of  the  goods,  it  was  held,  that 
the  first  bill  of  sale  \\as  mild,  and  that  B.  was  therefore  entitled  to  recover. 

It  will  be  observed  that  the  question  in  the  last  noticed  case  was  between  two  purchasers,  and  not 
11  a  purchase  r  and  a  person  suing  out  execution ;  but  there  can  be  no  solid  ground  of  dis- 
tinction, it  is  conceived,  in  a  question  between  a  first  and  second  purchaser,  and  between  a  pur- 
chaser and  a  party  suing  out  execution. — Circumstances  which  afford  an  evidence  of  fraud  in  a  ques- 
tion between  a  purchaser  and  party  suing  out  an  execution,  must  necessarily  afford  the  same 
evidence  of  it  in  a  question  between  two  purchasers*.  Perhaps  we  may  be  warranted  in  treating  the 
case  of  Kyd  v.  Itawlinson,  as  a  case  which  is  not  to  be  followed,  and  that  whenever  the  vendor  re-tains 
the  entire  dominion  and  possession,  the  sale  must  be  regarded,  at  least  primd  facie,  asfraJ;  con- 
sequently, that,  in  order  to  the  validity  of  a  purchase  of  goods,  the  purchaser,  generally  speaking, 
must  take  possession  of  them- 

A  nd  the  possession  of  the  purchaser  must  not  be  a  mere  divided  kind  of  possession  with  the  vendor, 
leaving  an  apparent  ownership  still  in  the  latter  :  This  will  not  be  sufficient,  and  the  goods  in  such 
case  \vould  still  be  liable  to  an  execution  against  the  vendor.  Thus,  in  a  case  at  Nisi  Prius  (IVordaU 
v.  Smith,  \  Campb.  333)  where  a  purchaser  allowed  the  goods  to  remain  in  the  vendor's  house,  but 
sent  a  servant  into  the  house  in  order  to  take  care  of  them,  (the  vendor  himself  still  continuing  in  the 
house),  it  was  held  that  this  was  not  a  sufficient  possession  on  the  part  of  the  purchaser,  but  that 
the  goods  were  liable  to  execution  at  the  suit  of  a  creditor  of  the  vendor.  So  where  possession  of 
stock  in  trade  was  taken  by  the  purchaser,  but  he  suffered  the  vendor  to  continue  selling  in  the  usual 
way  of  his  trade,  it  was  held  that  the  purchase  was  bad  as  against  an  execution.  Pugett  v.  Per- 
chard,  1  Esp.  205.  From  the  cases  last  noticed  it  would  appear,  that  the  possession  taken  by  the 
purchaser  must  be  such  a  one  as  to  divest  all  appearance  of  ownership  out  of  the  vendor.  The 
rase  however  of  Benton  v.  Thornhill,  2  Marsh.  427,  cannot  be  reconciled  with  the  cases  just  noticed  ; 
for  in  that  case  it  was  held,  that  a  sale  of  farming  stock  &c.  was  good  where  the  purchaser  put  his 
son  into  possession,  (that  is,  resided  on  the  premises)  notwithstanding  the  vendor  continued  in  posses- 
sion, conducted  his  farm  as  before,  and  exercised  acts  of  ownership. — Quare  however  of  the  sotind- 

the  ca^e  of  Benton  v.  Thornhill. 

Though,  as  we  shall  afterwards  see,  the  circumstance  of  a  mortgagor  retaining  possession  of  the 
\ill  not  bring  the  case  within  the  act  of  Elizabeth,  provided  his  possession  is  in  pursuance 
«>f  an  agreement  for  that  purpose  contained  in  the  deed  ;  yet  if  a  vendor  should  remain  in  possession 
by  virtue  of  an  aiireement  for  the  purpose,  there  there,  might  be  great  reason  to  contend,   that  his 
on,  notwithstanding  the  deed  contained  an  agreement  for  the  purpose,  would   impress  the 
tfoa  with  the  Character  of  fraud,   and  consequently  bring  it  within  the  act  of  Elizabeth.     The 
.-.reived,  ini'^lit  properly  be  considered  as  a  nitre  attempt  to  evade  the  law  appli- 
cable I  !<>r  retains  possession.     Intact,  if  an  agreement  in   the  deed,  that  the 
\finlor   should  retain   possession,   would  justify  the  possession   and  take  the  case  out  of  the  act  of 
l-'.li-abfth,  it  would  soon  be  found  that  there  could   be  no  such  thing  as  a  fraudulent  sale,   for  the 
\\miidalwajs  take  care  to  insert  such  an  agreement  in  the  bill  of  sale.     It  may  therefore 
pnhaps  be  regarded  as  tolerably  clear,   that  the  circumstance  of  the  deed  containing  an  agreement 
that  the  vendor  should  retain  possession  will  not  make  the  case  good,  where  the  possession  would 
have  Keen  considered  as  an  indicium  of  fraud,  supposing  the  deed  had  contained  no  such  agreement. 

•  •r  the  case  of  Muller  v.  Moss,  l  Maul.  «.v  Selw.  335  ;  though  quare  of  this  case. 

Though  the  general  rule  is,  that  a  sale  of  goods,  when  left  in  the  vendor's  possession,  cannot  be 

supported  against  an  execution,  yet  if  such  sale  and  retention  of  possession  take  place  with  the  know- 

nd  consent  of  the  party  suing  out  the  execution,  it  is  not  for  him  to  impeach  the  transaction  ; 

as  he    cauuot  possibly  say  that  a  transaction  to  which  he  was  consenting,  is   fraudulent  as  against 

him.     See  Ma/  v.  Brown  and  Parry,    1  Taunt.   381.     So  although  the  circumstance  of  the  vendor 

•n,   may  be   regarded,  generally  speaking,   as  a   circumstance   inconsistent  with 

the  nature,  of  the  transaction,  and  consequently  as  a  circumstance  which  affords  a  strong  prima  facie 

••'•  of  fraud;  yet  if  the  inference  of  fraud,  arising  from  the  vendor  retaining  possession,  can 

M.ieto;  ily  repelled,  ill  that  case  the  retention  of  possession  would   not  render  the  purchase 

.i-ilile  ;  lor  there  is  no  such  principle  (as   has    sometimes,  it  is  believed,  been  erroneously 

•opposed)  as  that  the  bare  fact  of  one  person  having  possession  of  goods,  or  personal  chattels 

belonging 

•ml  purchaser  has  notice  of  the  first  purchase,  in  that  case,  notwithstanding  the  first  pur- 
allows  the  vendor  to  remain  in  possession,   still  he  would  appear  to  have  a  better  right  than 
•1'vision  in  the  cas.-  ( •  ['  ll'oodlutin  v.  lialdock,  (3  J.  P..  Moore,  11)  appears  to  rest  on 
mid  of  notice.     In  this  case   a  person  who   took   a  security  on  personal  chattel.*,  (and  which  he 
erwarda   sold    under  an    execution)  had   nolict   of  a   prior   assignment    of  them  for  the  benefit  of 
creditors.     In  .1  question  between   him  and   the.  creditors,  t lie  decision  \\  a>  in  favor  of  the  latter. — 
Pcrfaapa  the  ground  of  notice  is  the  only  one  on  which  the  decision  cau  be  suatuiucd. 
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belonging  to  another  is  conclusive  evidence  of  fraud  *.  It  is  only  primii  facie  evidence  of  it,  and 
may  be  rebutted.  Thus,  where  a  person  took  goods  in  execution,  and  having  herself  bought  them 
by  public  auction,  and  having  taken  a  bill  of  sale  of  them  from  the  sheriff,  she  let  them  to  the  former 
owner  for  a  rent,  which  was  actually  paid.  Another  execution  was  afterwards  sued  out  against  the 
lessee  (the  formerowner)  and  in  an  action  of  trespass  at  the  suit  of  the  lessor  (the  purchaser  under  the 
former  exccution)the  jury  found  in  her  favor  ;  and  the  court  of  C.  P.  refused  to  set  the  verdict  aside, 
conceiving  that  the  circumstances  of  the  case  t  repelled  the  prima  facie  evidence  of  fraud  arising 
from  the  vendor's  retention  of  possession.  So  if  a  married  woman,  by  means  of  a  trustee,  purchases 
out  of  her  separate  estate  the  goods  of  her  husband  sold  under  an  execution,  the  presumption  of 
fraud  arising  from  the  goods  remaining  in  her  husband's  possession,  is  repelled  by  the  necessity 
there  is  that  they  should  be  in  the  husband's  possession  in  order  that  the  wife  may  use  and  enjoy 
them.  In  cases  however  in  which  a  person  buys  goods,  which  he  suffers  to  remain  in  the  possession  of 
the  former  owner  as  a  lessee,  there  would  seem,  primA  facie,  to  be  great  reason  to  suspect  fraud  ;  and 
nothing,  it  is  conceived,  but  the  most  clear  proof  of  the  bona  fides  of  the  transaction,  should  be 
allowed  to  repel  the  presumption  of  fraud.  In  the  case  of  Reid  v.  Blades,  (5  Taunt.  212)  the  want 
of  this  kind  of  proof,  induced  the  court  to  consider  a  purchase  of  goods  under  an  execution  (and  which, 
goods  the  purchaser  leased  to  the  former  owner)  as  fraudulent  and  void  against  a  subsequent  execu- 
tion. In  the  case  just  noticed  the  fraud  was  inferred  from  the  want  of  proof,  either  that  any  money, 
had  been  paid  by  the  purchaser  under  the  first  execution,  or  that  any  rent  had  been  received  by  him 
under  the  lease.  Where  a  purchase  is  a  mere  private  transaction  between  the  vendor  and  purchase!, 
and  not  a  purchase  from  the  sheriff,  or  at  a  public  auction,  and  the  purchaser  allows  the  vendor  to 
remain  in  possession  as  a  lessee,  in  such  a  case  as  this  there  ought  certainly  to  be  the  most 
irrefragable  proof  of  the  bond  fides  of  the  transaction  in  order  to  take  the  case  out  of  the  act  of 
Elizabeth. 

Though  where  a  purchaser  of  goods  for  a  full  and  valuable  consideration  takes  possession  of  them* 
before  a  writ  of  execution,  against  the  vendor,  is  delivered  to  the  sheriff,  and  retains  such  possession,, 
though  in  such  a  case  it  is  clear,  that  the  goods  cannot  be  taken  under  an  execution  against 
the  vendor,  yet  we  nnist  be  careful  to  observe  that  the  sale,  especially  if  by  private  contract,  must 
not  only  be  for  a  valuable  consideration,  but  it  must  be  for  a  fair  and  adequate  consideration ;  or  at 
least  so  near  an  adequate  consideration  as  to  repel  the  suspicion  of  fraud  and  contrivance 
between  the  purchaser  and  vendor.  If  the  amount  of  the  consideration  was  so  far  inadequate  as  ta 
afford  ground  for  such  a  suspicion,  the  sale,  it  is  conceived,  even  though  accompanied  by  possession 
on  the  part  of  the  purchaser,  could  not  be  sustained  against  a  subsequent  execution.  See  Deweij 
v.  Bainton,  6  East's  T.  R.  257.  Lady  Arundell  v.  Phipj)s,  10  Ves.  139;  and  see  Treat,  on  Man. 
Sett,  page  168.  Whether  the  sale  could  be  supported  in  equity  to  the  extent  of  the  consideration 
actually  given,  is  a  point  upon  which  the  Editor  finds  no  direct  information,  though  from  what  wa& 
said  by  Lord  Eldon  in  the  case,  of  Lord  Arundell  v.  Phipps  (10  Ves.  149),  it  may  perhaps  be  inferred, 
that  his  Lordship  was  of  opinion  that  it  might : — though  qucere,  how  far  would  this  be  agreeable 
either  to  the  letter  or  spirit  of  the  act  of  Elizabeth  ;  unless  the  sale  could  be  considered,  (as  iu  equity 
it  probably  might),  as  only  tainted  with  fraud  for  the  excess  beyond  the  consideration. 

From  an  observation  of  Lord  Mansfield's,  in  the  case  of  Cadogan  v.  Kennett  (Cowp.  434.),  it 
would  appear  that  even  a  purchase  for  a  full  consideration,  and  accompanied  by  possession  on  the 
part  of  the  purchaser,  might  be  bad. — As  if  the  purchaser  knew  of  a  judgment  and  execution  against, 
the  vendor,  and  purchased  with  a  view  to  defeat  it ; — such  a  purchase,  his  Lordship  observed, 
would  be  void,  "  because  the  purpose  is  iniquitous."  And  see  case  cited  in  Edwards  v.  Hurbcnt 
2  T.  R.  597. 

In  the  case  of  mortgages  of  personal  chattels,  it  seems  that  the  circumstance,  of  the  mortgagor 
remaining  in  possession  will  not  render  the  security  bad  as  against  an  execution,  provided  the  possession 
is  agreeable  to  a  stipulation  for  that  purpose  contained  in  the  security.  When  indeed  it  is  con- 
sidered that  it  is  NOT  usual  for  mortgagees  to  take  possession,  or  in  other  words  that  there  is  nothing 
in  the  circinnstatice  of  the  mortgagor  retaining  possession  inconsistent  with  the  nature  of  the  trans- 
action, when  this  is  considered,  the  fact  of  the  mortgagor  retaining  possession,  particularly  if  in  pur- 
suance of  an  express  agreement  to  do  so,  cannot  be  considered  as  affording  the  same  evidence  of 
fraud  as  retention  of  possession  in  the  case  of  a  sale  does ;  and  yet  under  cover  of  a  pretended 
mortgage  gross  fraud  might  be  committed,  and  therefore  even  in  the  case  of  mortgages,  and  even 
\vhere  the  retention  of  possession  is  agreeable  to  an  agreement  for  the  purpose,  still,  iu  order  to  tl\e 

validity 

*  If  A.  sells  goods  to  B.  and  J3.  suffers  A.  (the  seller)  to  remain  in  possession,  or  if  B.  allows  A* 
to  have  possession  of  his  (fi.'s)  goods,  (goods  originally  his  own,  ancfnot  goods  wliich  he  had  purchased 
from. .4.)  in  both  these  cases  the  fact  of  B.  allowing  A.  to  possess  his  (fi.'s) goods,  should  prima  facie 
be  regarded  as  a  contrivance  to  enabled,  to  deceive  and  impose  upon  others,  and  should  therefore 
in  both  cases  be  regarded,  prima  facie,  as  an  evidence  of  fraud.  In  the  former  case,  indeed,  there  is 
a  stronger  evidence  of  it  than  in  the  latter.  If  however  the  presumption  of  fraud  is  satisfactorily, 
repelled,  in  that  case  a  court  of  justice  should  not  allmv  the  real  owner  to  be  deprived  of  his  pro- 
perty. Nothing  short,  however,  of  the  most  satisfactory  proof  that  no  fraud  was  intended,  should 
deprive  third  persons  of  the  right  to  consider  and  treat  the  goods  as  the  goods  of  the  person  in  the 
a  -tual  possession  of  them. 

+  The  purchase  from  the  sheriff  for  a  valuable  consideration,  and  the  granting  of  a  lease  oa 
which  pent  was  proved  to  have  been  paid. 
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validity  of  the  transaction,  there  ought  to  be  no  reason  to  doubt  of  its  being  a  bona  Jide  one  ;  or  in 
other  words,  the  transaction,  in  order  to  its  validity,  should  be  free  from  suspicious  circumstances. 
It  may  be  proper  to  inquire  whether  a  mortgagor's  retention  of  possession  without  a  stipulation  for 
the  purpose,  or  his  retention  of  possession  after  the  period  has  arrived  for  payment  of  the  money 
whore  the  possession  was  at  first  under  an  agreement  for  the  purpose,  will  render  the  security  bad 
as  against  an  execution  ?  The  Editor  finds  little  or  no  information  on  either  of  these  points.  In 
the  case  indeed  of  Edward*  v.  Harbent(U'L\  K.  596.).  Mr.  Justice  Ilullcr  expressed  himself  in  sucii 
a  way  as  might  lead  one  to  suppose  he  was  of  opinion,  that  keeping  possession  after  the  time 
agreed  upon  for  redemption  would  make  the  transaction  bad*.  Such  a  position,  however,  pushed 
to  its  greatest  extent,  would  amount  to  holding,  that  a  mortgage  of  chattels  may  be  perfectly  good 
to-day  (whilst  the  mortgagor  retains  possession  under  an  agreement  for  the  purpose),  and  yet 
to-morrow  that  it  shall  be  bad,  because  (the  time  for  redemption  having  arrived,)  the  mortgagor 
retains  possession,  without  an  agreement  for  the  purpose.  Could  it  however  be  urged  that 
such  a  circumstance  was  really  an  evidence  of  fraud  ? — for  it  will  be  recollected  that  on  no  other 
ground  than  that  of  fraud,  (either  directly  proved,  or  implied  from  circumstances)  could  the  mortmain'. 
be  considered  as  bad.  And  supposing  that  allowing  the  mortgagee  to  be  in  possession  a  sin»le  day 
beyond  the  time  appointed  for  redemption  could  not  be  considered  as  a  badge  of  fraud  (and  it 
could  hardly  be  contended  that  it  was)  then  where  is  the  line  to  be  drawn  ?  There  certainly  appears 
to  be  difficulty  in  such  a  case.  Perhaps  if  the  transaction  was  of  a  very  long  standing,  that  might 
be  considered  as  an  evidence  that  it  was  from  the  first  a  fraudulent  contrivance  ;  for  mortgages 
«f  mere  personal  chattels  seldom  remain  very  long  unsatisfied;  therefore  the  long  standing  of  the 
security  might,  perhaps,  be  regarded  as  an  evidence  of  fraud.  If  however  the  single  circumstance 
of  the  mortgagor  holding  possession  after  the  day  of  payment  has  arrived,  cannot  be  considered  as  an 
evidence  of  fraud  ;  much  less,  it  is  conceived,  can  the  circumstance  of  a  mortgagor  holding  ( 
sion  before  the  time  appointed  for  payment  but  without  any  stipulation  for  the  purpose  be  so  regarded. 
In  short,  when  it  is  considered  that  the  retention  of  possession  in  the  case  of  mortgages  is  agreeable  to  the 
nature  of  the  transaction,  and  that  such  retention  of  possession  is  quite  amatter  of  course  whether  there  is 
any  agreement  on  the  subject  or  not ;  when  this  is  considered,  it  would  certainly  seem,  that  the  reten- 
tion of  possession  without  an  agreement  for  the  purpose  affords  no  well-grounded  evidence  of  fraud  ; — 
in  fact,  no  more  evidence  of  fraud  than  the  insertion  of  such  an  agreement  would  be  an  evidence  of 
the  fairness  and  honesty  of  the  transaction.  If  the  insertion  of  such  an  agreement  came  to  have 
any  peculiar  efficacy  ascribed  to  it,  the  consequence  would  be,  that  to  insert  such  an  agreement 
would  soon  become  quite  as  much  a  matter  of  course,  as  to  insert  the  names  of  the  parties  ;— and  what 
well-founded  conclusion,  it  may  be  asked,  could  be  possibly  drawn  from  a  thing  which  was  to  be  re- 
garded as  a  mere  matter  of  course?  Upon  the  whole,  the  true  reason  for  holding  that  the  retention  of 

-'.on  by  a  mortgagor  is  not  in  itself  an  evidence  of  fraud,  would  seem  to  be, — that  such  retention  of 
-  -ion  is  agreeable,  and  not  contrary,  to  the  nature  of  the  transaction.    And  even  if  such  po> 
is  continued  beyond  the.  day  appointed  for  payment  of  the  money,  yet  as  the  money  is  seldom  paid  on 

ry  day  appointed  for  the  purpose,  the  mere  fact  of  retaining  possession  beyond  the  day  of 

-t,  would  seem   to  afford  no  well-founded  evidence  of  fraud.     If  indeed  the  mortgage 
old  date,  //«  IY  the  retention  of  possession,  coupled  with  the  long  standing  of  the  mortgage, 
n'ight,  fore  been  observed,  affonJ  an  evidence  that  it  was  a  fraudulent  transaction  from 

the  t 

pinion  the  Editor  hus  expressed  as  to  the  mortgagor's  retention  of  possession  in  cases  where 
there  is  IK)  stipulation  for  the  purpose,  and  also  where  there  is  such  a  stipulation,  but  the  possession 

ned  after  the  day  for  paying  the  money  has  arrived,  though  not  fully  borne  out  by  any  decided 

met  with  (though  the  ease  of  Jczcph  v.  Ingram,    1  J.  B.  Moore,  189.  may  be  regarded  as 

an  authority  in   support  of  his  opinion  on  the  former  point  t,)  yet  he  finds  none  which  can  be  con- 

i  as  directly  opposed  to  it.    The  case  of  Steward  v.  Lombe,  4  J.B.  Moore,  281.  which  arose  on 
a  mortgage    of  personal  chattels,    tixed    or  fastened  to    real  property    also  comprised    in  the 

mortgage, 


*  In  Reid  v.  Blades,  5  Taunt.  217,  Mansfield,  C.J.,  expressed  himself  as  if  he  thought  that  the 

gee  must  take  immediate  possession  in  order  to  the  validity  of  the  mortgage. 

t  In  tliis  ease  the  goods  of  one  Newman  were  taken  in  execution,  and  in  order  to  get  them  out 
<>t  the  hands  of  the  sheriff,  one  Dunk  lent  him  4.iO/.  and  took  an  assignment  of  his  farm,  cattle, 
Sic.  The  mortgagor,  Newman,  was  suffered  to  remain  in  possession,  though  (as  is  to  be  inferred) 
under  any  stipulation  for  the   purpose.     The  mortgagee  however  exercised  acts  of  ownership, 
ind  selling  eutile,  paying  labourers'  wages,  tS:c.  and  was  occasionally  present.     The  property 
'in  taken  in  execution  by  another  creditor  of  Newman's.     In  a  question  as  to  the  validity 
''"'   '  ia  against   this   execution,  the  jury  found  against  its  validity;  assigning  as  their 

•  i'ling  so,  that  though  the  consideration  of  the  mortgage  was  fairly  advanced  by  Dank, 
>et  (In  v  eoiixjdered  that  there  was  a  want  of  sufficient  notoriety  in  the  transfer  of  the  property.     On 
a  rule  nisi  being  obtained  to  set  aside  the  verdict,  all  the  judges  of  the  court  of  C.  P.  thought  there 
siiould  I),   a  in  \\  trial;  and   tiny  seemed  to  think,  that  continuing  in  possession  was  not 
a  badge   <>f  fraud  :   None  of  the  judges  however  adverted  to  the  distinction  between  the  case  of  a 
>n tin ulngin  possession,  and  that  of  a  vendor  continuing  in  possession;  or  between  the 
a  mortgagor  being  in  pouesaion  under  an  agreement  for  the  purpose,  and  his  being  in  pos- 
without  any  such  agreement. 
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mortgage  *,  cannot,  it  is  conceived,  be  so  considered  ;  for  though  it  appears  to  have  been  held  in  this 
case  that  the  circumstance  of  the  mortgagor  retaining  possession  without  an  agreement  for  the  purpose, 
tlid  not  make  the  mortgage  bad  by  reason  of  the  nature  of  the  property  (being  property  fixed  to  realty 
comprised  in  the  same  mortgage ; )  though  this  appears  to  have  been  the  ground  of  decision  in  the 
case  of  Steward  v.  Lombe,  yet  it  does  not  follow  that  the  court  would  have  held  the  mortgage  to 
have  been  bad  in  case  it  had  been  a  mortgage  of  goods  not  fixed  or  fastened  to  the  realty. 

In  the  case  of  a  mortgage  of  goods,  notwithstanding  it  may  be  unimpeachable,  yet  if  a  party  suing 
out  execution  thinks  fit  to  pay  off  and  take  a  transfer  of  the  mortgage,  the  goods,  it  is  conceived, 
may  be  taken  under  such  execution.— Hut  this  is  a  step  which  a  judgment  creditor  would,  of 
course,  only  take  where  his  own  debt  is  greater  than  the  mortgage  debt. 

As  nearly  connected  with  the  subject  of  mortgages  of  goods,  the  assignment  of  goods  for  the  benefit  of 
creditors  may  here  be  noticed.  On  this  subject  it  may  be  observed,  that  where  an  assignment  is  made 
for  the  benefit  of  creditors  generally  (including  the  very  creditor  who  impeaches  the  assignment) 
such  an  assignment  would  seem  primfl  facie  to  be  good  against  such  creditor  ;  for  he  could  not  well 
contend  that  an  assignment  which  provided  for  himself  as  well  as  for  other  creditors,  was  a  fraud 
upon  him.  If  indeed  there  was  reason  to  think  either  from  want  of  notoriety  in  making  the  assign- 
ment or  backwardness  in  acting  upon  it  t,  that  it  was  only  made  with  a  view  to  be  set  up  against 
executions,  and  was  not  in  fact  a  bond,  fide  assignment,  in  that  case  it  would  certainly  be  fraudulent, 
and  could  not  be  sustained  against  an  execution.  But  where  the  assignment  is  public  and  notorious, 
and  there  is  no  unreasonable  delay  on  the  part  of  the  trustees  in  acting  upon  it,  may  clearly  be  re- 
garded as  good,  against  an  execution  by  a  creditor  whose  debt  is  provided  for  by  such  assignment. 
Thus,  in  the  case  of  Pickstock  v.  Lyster  (3  Maul.  £  Selw.  371.)  one  Glover  made  an  assignment  by 
deed  of  all  his  effects  to  trustees  for  the  benefit  of  all  his  creditors  (including  the  one  who  impeached 
the  assignment),  and  the  trustees  took  immediate  possession  of  the  property.  In  a  question  on  the 
\alidity  of  the  assignment  as  against  an  execution  sued  out  by  one  of  the  creditors,  the  whole  court 
of  K.  B.  was  in  favour  of  its  validity.  It  may  be  proper  to  state,  that  the  assignment,  in  the  case  just 
noticed,  was  made  pending  an  action  for  the  debt  for  which  execution  was  sued  out,  and  was  made 
partly  with  a  view  to  defeat  such  execution.  Not  being  made  however  with  a  view  to  keep  the  pro- 
perty for  the  assignor's  own  benefit,  but  on  the  contrary  for  the  general  benefit  of  all  his  creditors,  in- 
cluding the  one  who  impeached  it  and  who  was  treated  on  the  same  footing  with  the  others,  it  was  im- 
possible to  say  that  there  was  any  fraud  in  it.  To  make  an  assignment  fraudulent,  there  must  be 
reason  to  believe  that  it  was  a  contrivance,  by  means  of  which  to  preserve  the  property  for  the  as- 
signor. That  it  puts  the  property  out  of  the  reach  of  the  party  impeaching  the  assignment  is  not  in  itself  any 
evidence  of  fraud.  So  far  from  such  an  assignment  being  fraudulent  it  might  proceed  from  the  most 
proper  motives;  as  to  provide  equally  for  all  the  assignor's  creditors.  Even  an  assignment  for  the  be- 
nefit of  particular  creditors  to  the  exclusion  of  the  rest,  is  not  considered  as  fraudulent  as  against 
those  who  are  excluded  ;  it  being  held  that  giving  a  preference  to  one  creditor  over  another  is  what 
may  lawfully  be  done  ^.  See  Goss  v.  Neale,  5  J.  B.  Moore,  21.  Holbird  v.  Anderson,  5  Durnf. 
&  East's  T.  R.  235.  Pickstock  v.  Lyster,  3  Maul.  &  Selw.  375.  Benton  v.  Thornhill,  2  Marsh.  430. 
It  may  here  be  proper  to  notice  the  case  of  Estwick  v.  Caillard,  5  Durnf.  &  East's  T.  R.  420.  In 
this  case  A.  demised  real  estates,  and  assigned  personal  property  to  a  trustee  upon  trust  to  pay  one 
half  of  the  rents  and  profits  to  him  (A.},  and  the  other  half  for  the  payment  of  certain  scheduled 
debts.  The  trustee  took  possession  and  received  the  rents  and  profits,  and  applied  them  according 
to  the  trusts  of  the  deed.  A.  however  exercised  occasional  acts  of  ownership  over  part  of  the  pro- 
perty.— A  question,  as  to  the  validity  of  the  deed,  arose  between  a  creditor,  (not  provided  for  by  the 
deed),  who  had  taken  some  of  the  property  in  execution,  and  the  trustee  ;  and  it  was  held  that  the 
deed  was  good  at  law  as  to  both  moieties  of  the  property.  From  the  way  however  in  which  Lord 
Kewjon  and  Mr.  J.  Ashhurst  expressed  themselves,  it  would  seem  they  were  of  opinion  that  creditors 
not  provided  for  by  the  deed  had  a  remedy  in  equity  as  to  the  moiety  secured  for  A.'s  benefit. 

Though  assignments  of  personal  chattels,  either  for  the  benefit  of  creditors  generally,  or  for  the  be- 
nefit of  particular  creditors,  may  be  regarded,  generally  speaking,  as  good  against  executions,  yet  it 

may 

*  The  facts  of  this  case  were  as  follows  : — A.  being  seised  in  fee  of  a  close,  on  which  a  windmill 
was  erected,  mortgaged  the  close  to  B.  for  1000  years,  and  in  the  same  deed  there  was  a  conveyance 
by  bargain  and  sale  of  the  mill  to  B.  absolutely.  The  mill  was  built  of  wood,  removeable  at  pleasure 
and  fixed  to  brick  work  which  was  let  into  the  ground  :  It  was  held,  that  the  mill,  though  a  chattel, 
could  not  be  taken  in  execution  under  a  fieri  facias  sued  out  against  A.  although  he  had  continued 
in  possession  and  carried  on  his  trade,  and  which  he  did  without  any  stipulation  or  agreement  for 
the  purpose.  [Fixtures  which  go  to  the  heir  along  with  the  inheritance  cannot  be  taken  under  an  execu- 
tion even  against  the  owner  of  the  inheritance.  See  Wynne  v.  Ingleby,  l  Dowl.  &  Ryl.  247.  Under 
an  elegit  such  of  them  as  were  affixed  to  a  moiety  of  the  premises  would  go  of  course  along  with  such 
moiety.] 

t  On  the  above  grounds  the  assignment  in  the  case  of  Woodham  v.  Baldock,  3  J.B.  Moore,  11. 
might  perhaps  have  been  impeached  by  a  creditor.  But  the  question  in  that  case  was  not,  properly 
speaking,  with  a  creditor,  but  with  a  person  who,  in  the  face  of  express  notice  of  an  assignment  for 
the  benefit  of  creditors,  advanced  his  money  on  security  of  the  goods — such  a  person  clearly  could 
not  be  considered  as  entitled  to  any  favour  from  the  court. 

t  With  respect  to  persons  subject  to  the  bankrupt  laws  this  cannot  voluntarily  be  done  on  the 
eve,  or  in  contemplation  of  bankruptcy. 
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may  be  proper  to  consider,  whether  it  is  material  to  the  validity  of  such  an  assignment,  that  the  trus- 
tees should  take  immediate  possession  ;  or  supposing  the  assignor  to  retain  possession,  whether  it 
must  be  under  an  express  agreement  for  the  purpose  contained  in  the  assignment  ;  and  whether  any 
particular  notoriety  should  attend  the  assignment. 

The  cases  do  not  afford  much  information  on  this  head  of  inquiry,  and  are  not  easy  to  be  reconciled 
with  each  other.  In  the  case  of  Bamford  v.  Baron  (cited  in  Edirards  v.  Harben,  2  T.  R.  595.)  it  would 
appear  that  the  court  deemed  it  necessary  to  the  validity  of  such  an  assignment  that  immediate  pos- 
session should  be  taken  by  the  trustees.  In  the  case  just  noticed,  the  assignor  retained  possession, 
and,  notwithstanding  he  did  so  by  virtue  of  an  agreement  for  the  purpose  *,  and  notwithstanding 
notice  of  the  assignment  was  given  in  the  newspapers,  yet  the  assignment  was  held  to  be  fraudulent 
and  void  against  a  creditor  who  sued  out  execution.  The  case,  however,  of  Bamford  v.  Baron  is 
not  reconc.ileable  with  the  subsequent  one  of  G<m  v.  Neale,  5  J.  B.  Moore,  19.  In  this  case 
Mr.  Wellesley  assigned  all  his  furniture,  books,  pictures,  and  other  effects  at  Wanstead,  to  trustees,  for 
Hie  benefit  of  certain  of  his  creditors,  enumerated  in  a  schedule  annexed  thereto,  for  the  term  of 
four  years.  By  the  deed,  the  trustees  were  empowered,  at  the  expiration  of  two  years  from  the 
<late  thereof  or  sooner  if  Mr.  Wellesley  should  direct,  to  sell  the  furniture,  &c.  and  after  the  pay- 
ment of  the  expences  attending  such  sale,  to  apply  the  residue  in  discharge  of  the  debts  of  the  cre- 
ditors named  in  the  schedule.  The  creditors  covenanted  that  Mr.  Wellesley  until  the  month  of  June 


2,  might  be  permitted  to  continue  at  home  or  abroad,  and  that  they  would  not  molest  him  for  two 
years  from  the  date  of  the  deed.  It  was  contended  on  behalf  of  a  creditor  who  had  taken  out  exe- 
cution (a  creditor  not  a  party  to  the  deed),  that  the  deed  was  fraudulent,  by  reason  that  the  tru 
did  not  take  immediate  possession,  but  that  Mr.  Wellesley  was  to  have  the  possession  and  controul 
for  two  years.  The  court  however  compared  (and  properly  it  is  conceived)  the  case  to  that  of  a 
mortgage  of  goods,  and  held  that  the  assignment  was  good. 

The  Kditor  meets  with  no  other  cases  which  afford  any  material  information  upon  the  subject 
under  consideration,  and  that  which  the  cases  noticed  afford  is  scanty  and  unsatisfactory.  The  case 
however  of  an  assignment  for  the  benefit  of  creditors  being  in  its  nature  a  good  deal  similar  to  a 
mortgage,  it  may  perhaps  be  laid  down  that  the  simple  circumstance  of  the  assignor  remaining  in  pos- 
«>n,  whether  under  an  agreement  for  the  purpose  or  not,  will  not  invalidate  the  assignment, 
v  hethrr  it  is  for  the  benefit  of  creditors  generally,  or  of  particular  creditors.  If  indeed  the  retention. 
of  possession  was  extended  much  beyond  a  reasonable  period,  and  without  any  sufficient  reason  for  it, 
Iherc  such  retention  of  possession  might  well  be  regarded  as  a  badge  of  fraud.  So  too  the  want  of 
giving  publicity  to  the  assignment  (especially  where  it  is  for  the  benefit  of  particular  creditors 
and  not  of  creditors  generally)  could  hardly  be.  regarded  as  an  evidence  of  fraud.  In  order  however 
to  guard  as  far  as  possible  against  assignments  for  the  benefit  of  creditors  being  impeached,  it  is  cer- 
!>  advisable  that  they  should  be  attended  with  notoriety  ;  and  after  the  time  for  selling  the  pro- 
perty has  arrived,  it  would  no  doubt  be  the  most  prudent  course  for  the  trustees  to  take  possession. 

II  however  that  time  arrives,  there  seems  to  be  no  objection  to  the  assignor's  retention  of  possession  ; 

rialiy  in  the  ease  of  an  assignment  for  the  benefit  of  creditors,  who  should  by  a  certain  time 

accept  it  in  satisfaction  of  their  debts  ;  for  till  it  was  ascertained,  by  the  creditors  accepting  or  refus- 

ing to  accept  it,  whether  it  would    be  an  assignment  which  could   be  acted   upon,  there  would 

certainly  seem  to  be  no  good  reason  against  the  assignor  being  allowed  to  retain  possession. 

Plate,  furniture,  and  other  personal  chattels  are  not  unfrequently  the  subject  of  settlement.  When- 
ever ieim-nt  i^  made,  either  before  marriage,  or  after  it  for  a  valuable  consideration,  it  will 

be  supported  against  the  settler's  creditors,  and  the  property  comprised  in  it  cannot  be  taken  umh  r 
an  execution  against  the  settler,  though  the  settler  himself  may  be  in  possession  of  it.  Thus  in 
ilie  ea-i  <>f  Ca<l<>x<in  v.  Kennel  t,  Cowp.  ki'J.  J.,  by  settlement  upon  his  marriage  assigned  goods  &c., 
to  trustees,  in  trust  for  himself  for  life,  with  remainder  to  his  wife  for  life,  with  remainders  over. 
Tin-  l,id\  I.,  inir  award  of  Chancery,  the  settlement  was  approved  of  by  the  master,  and  the  goods 
enumerated  in  a  schedule.  A.  (who  had  a  life  estate  in  the  goods)  continued  in  possession  of  them.  A 

mi  who  was  a  creditor  of  his  at  the  time  of  the  settlement,  having  obtained  judgment  against  him, 
took  the  goods  in  execution  ;  but  it  was  held  that  the  settlement  was  good  as  against  the  execution. 
The  court  however  observed,  that  if  A.  had  let  the  house  with  the  goods  as  a  ready-furnished  house, 
that  the  creditor  who  sued  out  the  execution  would,  during  A.'s  life,  have  been  entitled  to  an  appor- 
tionment of  the  rent. 

In  the  case  last  noticed,  the  settlement,  it  will  be  observed,  was  made  on  the  marriage  of  a  ward 

Chancery,  and  approved  of  by  the  court  ;  but  it  is  clear  that  such  circumstances  are  not  at  all  ne- 

ssary  to  give  validity  to  a  settlement  of  goods,  either  where  the  settlement  is  made  before  and  in 

consideration  of  marriage  ;   or  for  a  valuable  consideration  after  marriage.    Neither  is  the  circum- 

"•h  occurred  in  the  last  noticed  case,  viz.  that  of  the  goods  being  scheduled,  at  all  necessary 

the  validity  of   the  transaction  t.     A  schedule  or  inventory   however  is  always   advisable  ;  as 

;isy  proof  of  the  identity  of  the  goods  which  are  the  subject  of  the  settlement.     A 

'•""•"'  made  after  marriage,  if  made  for  a  fair  and  reasonable  consideration,  will  be 

illy  valid  as  if  made  before  marriage.    Unless  however  the  consideration  was  something  like  a  tair 

price 

'    Alhrilicr  iho  agreement  was   contained  in    the  assignment,  docs  not  appear  :—  perhaps  from 
vhat  ua»   >.,id  by  Mr.  Justice  llulhr  in  i'.diamls  v.  llirlcn,  it  is  to  be  inferred  that  it  was  not. 
Sec  Jarwun  v.  liollaston,  3  JJurnf.  &  East's,  T.  K.  (Jia,  ami  Campion  v.  Cotton,  17  Vcs,  271, 
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price  for  the  floods  settled,  the  settlement,  it  is  conceived,  could  not  be  supported  as  against  creditors. 
See  supra,  page  366  e  ;  and  see  also  Treat,  on  Marr.  Sett.  165.  A  pure  voluntary  settlement  of  goods, 
if  made  by  a  person  indebted  at  the  time,  clearly  could  not  be  sustained  against  creditors,  and  the 
goods  comprised  in  such  settlement  would  be  liable  to  execution,  whether  in  possession  of  the  settler 
himself  uude.r  a  limitation  in  his  favour  contained  in  the  settlement,  or  in  possession  of  any  other 
person.  And  even  if  the  settler  was  not  indebted  at  the  time  of  making  the  settlement,  still,  it  is  con- 
ceived, a  settlement  of  goods  could  not  be  sustained  against  an  execution.  It  is  true,  with  respect  to 
a  voluntary  settlement  of  real  property,  it  appears  to  be  held,  that  if  the  settler  is  free  from  debt  at 
the  time  of  making  it,  it  is  not  impeachable  by  subsequent  creditors  *.  But  the  Editor  does  not 
find  that  this  doctrine  has  ever  been  extended  to  voluntary  settlements  of  goods.  Even  as  applied  to 
real  property,  there  would  seem  to  be  too  much  reason  to  call  its  soundness  in  question,  and  as  applied 
to  voluntary  settlements  of  mere  personal  chattels  it  would  seem  to  be  a  doctrine  still  more  objec- 
tionable. 

As  nearly  connected  with  the  subject  of  settlements  of  goods,  it  may  be  proper  to  advert  to  pur- 
chases by  married  women  of  their  husband's  goods,  with  money  settled  to  their  separate  use.  In  the 
case  of  Cross  v.  Glode,  2  Esp.  574.  a  married  woman,  in  the  name  of  a  trustee  and  out  of  her  sepa- 
rate estate,  purchased  goods  at  a  sale  under  an  execution  against  her  husband.  These  goods  re- 
mained in  the  husband's  possession,  and  were  taken  under  a  second  execution  ;  and  it  was  held,  by 
Lord  Keiiyon,  that  the  wife's  purchase  was  good  as  against  such  execution.  There  should  however 
be  proof,  in  such  a  case,  that  the  wife  really  possessed  separate  property  with  which  to  make  the 
purchase.  It  is  not  however  absolutely  necessary  that  the  purchase  should  be  made  with  separate 
property  of  the  wife's  ;  for  if  made  in  consideration  of  any  other  kind  of  property  belonging  to  her 
the  purchase  will  be  good— as  in  consideration  of  her  having  conveyed  her  real  estate  to  her  husband, 
or  or  her  having  mortgaged  or  charged  it  for  his  benefit,  having  barred  her  right  of  dower,  given  up 
her  jointure,  or  waived  her  right  to  a  settlement  in  her  equitable  property  ;— all  these  are  clearly 
considerations  (if  reasonably  adequate  to  the  value  of  the  goods  purchased)  which  will  support  such 
a  purchase  against  an  execution  against  the  husband,  notwithstanding  such  goods  remain  in  his 
possession  t. 

A  purchase  by  a  married  woman  from  her  husband,  will,  if  bonafide,  and  for  a  fair  consideration, 
be  good,  notwithstanding  the  husband  is  indebted  at  the  time  of  the  purchase  ;  and  even  though  the 
object  of  the  purchase  is  to  preserve  from  his  creditors  the  very  goods  which  are  the  subject  of  the 
purchase.  See  Arundell  v.  Phipps,  lOVes.  145.  In  the  case  j'ust  mentioned,  ancient  family  pic- 
tures, furniture,  and  other  articles,  of  a  peculiar  nature  and  value,  were  the  subject  of  the  purchase. 
Whether  the  circumstance  of  property,  consisting  of  such  articles,  would  entitle  a  purchase,  where 
actually  made  to  preserve  the  property  from  creditors,  to  more  favor  than  in  an  ordinary  case,  is  a 
point  upon  which  the  Editor  finds  no  express  determination.  It  would  appear  however  from  what 
is  stated  before  (see  supra,  page  366/),  that  a  purchase,  if  made  with  a  direct  intention  to  take  the 
property  out  of  the  reach  of  a  creditor,  would  be  fully  within  the  act  of  Eliz.,  notwithstanding  a 
full  consideration  might  be  paid  for  it.  If,  however,  the  creditors  were  to  have  the  benefit  of  the 
consideration  which  was  given  (as  was  in  part  the  case  in  Arundell  v.  Phipps}  in  that  case,  a  pur- 
chase, though  made  for  the  express  purpose  of  preserving  the  goods  from  the  creditors,  could  not 
be  regarded  as  a  fraudulent  purchase,  and  would  therefore  be  good. 

In  the  case  of  Arundell  v.  Phipps  it  was  observed,  that  the  circumstances  of  the  comparative 
value  of  the  property  and  amount  of  the  consideration  given ;  of  the  husband  continuing  in  pos- 
session ;  the  degree  of  notoriety  ;  the  want  of  an  inventory ;  the  wife  having  suffered  some  debts 
to  be  satisfied  by  means  of  executions  out  of  the  property  purchased,  <S:c.  though  circumstances  of 
evidence,  yet  they  were  not  conclusive  evidence  of  the  transaction  being  fraudulent. 

It  may  be  proper  to  observe,  that  wherever  a  purchase  would  be  good,  if  made  by  a  married 
woman  through  the  medium  of  a  trustee,  that  it  will  be  equally  good  if  made  by  the  wife  herself, 
and  her  husband  would  be  considered  as  a  trustee  for  her. 

If  the  possession  by  the  husband  of  goods  belonging  to  a  married  woman  will  not  render  them 
liable  to  be  taken  under  an  execution  against  the  husband,  still  less  ought  goods  to  be  liable  to  exe- 
cution for  the  husband's  debt,  where  they  are  in  the  wife's  oicn  possession, — as  where  she  lives  sepa- 
rately from  him,  either  under  articles  of  separation,  or  where  he  has  deserted  or  otherwise  left  her. 
Accordingly,  in  a  case  where  goods  were  purchased  by  the  son  of  a  married  woman  by  a  former 
liusband  at  a  sale  made  under  a  deed  of  trust,  executed  for  the  benefit  of  her  second  husband's  cre- 
ditors, and  a  part  of  which  goods  the  purchaser  allowed  to  remain  in  the  house  for  the  use  of  his 
mother  (her  husband  having  absconded  and  left  her);  it  was  held,  that  such  goods  were  not  liable 
to  an  execution  against  her  husband.  Leonard  v.  Baker,  1  M.  &  S.  251. 

It  may  be  proper  to  observe,  that  if  a  feme  covert  is  entitled,  under  a  will,  to  goods  for  her  separate 
use,  they  are  equally  safe  from  an  execution  against  her  husband,  as  where  she  is  entitled  to  them 
under  a  settlement  or  by  purchase.  And  if  a  married  woman  is  a  sole  trader,  either  by  the  custom 
of  London,  or  under  an  agreement  for  the  purpose  entered  into  before  marriage,  in  these  cases  her 
effects,  as  such  trader,  cannot  be  seized  under  an  execution  at  the  suit  of  her  husband's  creditors. 

If  a  person  is  in  possession  of  goods  as  the  agent  or  sercant  of  another,  such  goods  are  not  liable 
to  execution  for  the  debt  of  such  agent  or  servant.  Thus,  where  A.  having  purchased  a  public- 
house,  for  which  he  could  not  himself  obtain  a  licence,  because  he  resided  in  another  tavern,  put 
Jj.  into  the  house  as  his  servant  to  keep  it  for  him,  and  paid  for  the  licence,  which  was  granted  in 

B.'s 


Supra,  page  66.  note  (*).  t  Treat,  on  Mar.  Sett,  15S,  ct  infra. 
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jB/s,  name  ;—  It  was  held,  (Mansfield,  C.  3.  dissenting)  that  the  sheriff  conld  not  tinder  an  execution 
against  B.  take  goods  and  effects  belonging  to  A.,  though  in  the  house  occupied  by  B.  —  In  cases  how- 
ever like  the  last  there  should  be  satisfactory  proof  that  the  goods  are  not  the  goods  of  the  party  in 
possession  of  them. 

It  has  already  been  incidentally  noticed,  that  where  goods  are  leased  they  are  not  liable  to  be 
taken  under  an  execution  against  the  lessee.  In  the  case  of  a  ready-furnished  house-  they  are 
clearly  not  liable  ;  and  even  if  the  goods  are  used  in  the  lessee's  own  house  they  will  not  be  liable. 
See  Wat  kins  v.  Birch,  4  Taunt.  823.  There  ought  however  in  the  case  of  leases  of  poods  to  be  very 
clear  proof  that  there  was  nothing  fraudulent  in  the  transaction.  Circumstances  indicative  of  fraud 
•would  render  the  goods  liable  to  be  taken  under  an  execution  against  the  pretended  lessee.  See 
Reed  v.  Blaydts,  •>  Taunt.  : 

The  goods  of  a  testator  or  intestate  in  the  hands  of  his  executor  or  administrator  cannot  be  taken  under 
an  execution  against  the  executor  for  his  own  debt.  See  Farr  v.  Newmann,  4  T.  K.  621.  In  the  case 
indeed  of  Quick  v.  Staincs,  (l  Bos.  &  1'ul.  'J9.5),  where  an  executrix  of  her  first  husband  had  inarrird 
again  and  she  and  her  second  husband  had  treated  the  goods  of  the  former  husband  as  their  own, 
it  was  held  that  such  goods  were  liable  to  betaken  in  execution  for  the  second  hu.-band's  debt.  It 
would  appear,  that  the  court  was  of  opinion,  that  there  had  been  such  a  conversion  of  the  goods  by  the. 
use  of  them,  that  they  were,  as  to  third  persons,  to  be  regarded  as  the  goods  of  the  second  husband. 
The  decision  therefore  must  be  referred  to  the  circumstance  just  noticed,  and  therefore  is  not  to  be 
regarded  as  a  decision  which  impugns  the  general  doctrine,  that  the  goods  of  a  testator  or  intestate 
are  not  liable  to  be  taken  in  execution  for  the  debt  of  the  executor  or  administrator. 

In  the  case  of  Mace  v.  Cannell,  Lofft.  782,  a  woman  lived  with  a  person  as  his  wife  :  An  execution 
was  issued  against  the  supposed  husband,  under  which  goods  were  taken  in  execution  which  the 
woman,  who  was  reputed  to  be  his  wife,  claimed  as  her  property.  On  a  question  as  to  the  validity 
of  the  execution,  it  was  held,  that  the  woman  having  passed  for  the  man's  wife  she  should  not  be 
permitted  to  deny  that  she  was  so,  to  the  prejudice  of  his  creditors;  and  therefore  the  execution  was 
held  to  be  good.  The  case  however  of  Edwards  v.  Brydges,  2  Stark.  396,  seems  to  be  opposed  to  the 
case  last  noticed.  In  Edwards  v.  Brydges  an  execution  was  issued  against  a  person  of  the  name  of 
Xalmon,  who  cohabited  with  the  plaintiff,  who  had  for  some  time  passed  as  Salmon's  wife,  and  she 
represented  herself  as  such  to  the  officer  who  levied  under  the  writ  of  execution.  The  validity  of 
the  execution  coming  in  question,  on  the  ground  that  the  goods  were  not  the  property  of  Salmon  but 
of  the  woman  with  whom  he  cohabited  ;  Abbott,  J.,  was  of  opinion,  that  the  circumstance  of  her 
having  lived  with  Salmon  and  having  answered  to  his  name  did  not  render  them  liable  to  the  exe- 
cution, and  she  obtained  a  verdict  for  the  value  of  the  goods.  It  may  perhaps  be  observed,  that  in 
-  like  the  last,  where  the  person  against  whom  the  execution  is  sued  may  be  supposed  to 
obtain  credit,  not  merely  by  the  single  fact  of  being  in  possession  of  another's  goods  bnt  by  the  real 
owner  holding  out  or  countenancing  the  notion  that  they  are  the  property  of  the  person  in  possession 
of  tin  'in,  in  such  a  case,  tliers  would  certainly  seem  to  be  great  reason  to  contend,  that  the  party 

•  uu  nut  false  colours,  as  it  were,  is  not  entitled  to  much  consideration  in  a  court  of  justice  ;  and, 
in  cases  Mich  as  that  of  Kdicards  v.  Brydges,  the  nature  of  the  connection  which  subsisted  between  the 
parties  would  certainly  not  be  a  reason  for  shewing  any  particular  favour  to  the  owner  of  the  goods. 

It  may  be  proper  to  notice,  that  no  execution  can  be  maintained  against  the  goods  of  a  bankrupt, 
where  such  execution  is  sued  out  after  the  issuing  of.  the  commission.  And  even  an  execution  sued  out 
before  the  issuing  of  the  commission,  will,  in  certain  cases,  be  over-reached  by  the  commission. 
Instead  however  of  stating  in  wlr.it  cases-  it  wilt  be  over-reached,  it  may  be  the  better  way  to  state 
in  what  cases  it  will  nut  be  over-reached.  It  \\ill  not  be  over-reached  in  case  no  act  of  bankruptcy 

•  oniMiitted  at  the  time   of  suing  it  out*,  unless  it  was   a  fraudulent  contrivance  on  the  eve  o*f 
bankruptcy  with   a  view  to  give  an  undue  preference;  and  it  will  not  be  over-reached  (except  for 
fraud;  unless  either  a  commission   of  bankrupt  is   taken   out  within  two  mouths   after  the  suing  out 
of  the  execution,  or  if  not  taken  out  within   that  time,  then  unless  the  party  suing  out  such  execu- 
tion has  notice  of  the  bankrupt  having  committed   an  act  of  bankruptcy,  or  of  being  insolvent,  or 
having  stopped  payment. 

The  subject  relative  to  the  validity  of  executions  as  against  goods  or  personal  chattels  which  have 
been  sold,  mortgaged,  &c.  t  may  be  concluded  by  stating  ;  that  where  a  judgment  creditor  impeaches 
such  sale,  mortgage,  \c.  he  must  prove  the  judgment  under  which  the  goods  are  taken  in  execution. 

•  I  v.  Jiroicn,  in  note  in  1  Canipb.  512. 

As  intimately  connected  with  the   subject  of  the  present  chapter,  it  may  be  proper  to  notice  the 
l.iw  respecting  debtors  and  accountants  to  the  crown  ;  and  the  number  of  persons  who  hold  situa- 
under  the  crown,  and  who  are  liable  in  some  way  or  other  to  the   demands  of  the  crown,  rcn- 
d'Ms  this  ;i  subject  of  considerable  importance. 

lebton  to  the  crown  maybe  distinguished  between  such  (whether  principals  or  sureties)  as  are 
indebted  by  simple  contract,  and  such  as  arc  indebted  by  matter  of  record,  or  (which  is  the  same 
thing  with  being  indebted  by  matter  of  record)  by  obligation  or  other  sin-ciJty  made  to  the  king  ;  such 
obligation*  and  specialties  being,  by  the  act  of  :Vi  lltn.V,.  c.  ;>9.  s.  oO,  put  upon  the  same  footing 
with  debts  by  n-curd;  the  act  declaring,  "  that  they  shall  have  the  same  force  and  effect  as  s'ululrs 

staple." 


*  Coif  \.  Dacifi,   Kaym.  7J1. 

t  In  order    to    the  validity  of    the  transfer   of   ships   by  way  of  sale,   mortgacr,  \r.    as   apainst 
i.tns,  it  i*   necessary  iliat  the  directions  of  the  acts   respecting  the  registrJtal  ships,  and  the 
transfer  of  them,  should  be  attended  to. 


o  o 
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staple."  And  persons  who  hold  certain  public  offices,  and  who  are  generally  denominated  "  Ac- 
countants to  the  crown,"  must  be  distinguished  from  other  debtors  to  the  crown ;  for  the  crown  has 
certain  statutory  remedies  against  its  debtors  who  are  "  Accountants,"  (whether  they  are  indebted  by 
matter  of  record,  or  by  specialty  or  not). which  it  lias  not  against  debtors  who  are  not  accountants  *. 
We  will  first  notice  these  statutory  remedies  against  debtors  who  are  "  accountants."  The  act  of 
the  13th  Eliz.  c.  4.  enacts,  "  That  all  lands,  &c.  which  any  treasurer  or  receiver,  belonging  to  any  of 
the  queen's  majesty's  courts  of  the  exchequer,  wards  and  liveries,  or  Duchy  of  Lancaster,  treasurer 
of  the  chamber,  cofferer  of  the  household,  treasurer  for  the  wars,  treasurer  of  any  town,  fort,  or 
castle,  where  any  garrison  is  or  shall  be  kept ;  treasurer  of  the  admiralty  or  navy ;  treasurer,  under- 
treasurer,  or  other  person  accountable  to  the  crown,  for  any  office  or  charge  of,  or  within  the  Mint ; 
treasurer  or  receiver  of  any  sums  of  money  imprest,  OR  OTHERWISE,  for  the  use  of  the  queen's  majesty  t, 
or  for  provisions  of  victual,  or  for  fortifications,  buildings  or  works,  or  for  any  other  provisions,  to 
be  used  in  any  of  the  offices  of  the  ordnance  and  artillery,  armory,  wardrobe,  tents  and  pavilions, 
or  revels ;  customer,  collector,  farmer  of  customs,  subsidies,  imposts,  or  other  duties,  within  any 
port  of  the  realm ;  collector  of  the  tenths  of  the  clergy,  collector  of  any  subsidy  or  fifteen,  receiver- 
general  of  the  revenues  of  any  county  or  counties,  answerable  in  the  receipt  of  the  exchequer,  or 
in  the  court  of  wards  and  liveries,  or  the  Duchy  of  Lancaster,  clerk  of  the  hamper,  shall  at  any 
time  hereafter  have,  within  the  time  whilst  he,  they,  or  any  of  them  shall  remain  accountable,  shall 
for  the  payment  and  satisfaction  of  his  or  their  arrearages  be  liable  to  the  payment  thereof,  and  be 
put  and  had  in  execution  for  the  payment  of  such  arrearages,  in  like  and  in  as  large  and  beneficial 
manner,  to  all  intents  and  purposes,  as  if  such  treasurer,  &c.  stood  bound  by  writing  obligatory,  having 
the  effect  of  a  statute  staple.  And  it  is  further  enacted,  that  if  any  such  treasurer,  &c.  shall  be 
found  in  arrear,  and  shall  not  within  the  space  of  six  months  next  after  his  or  their  accounts  finished, 
or  debt  known,  pay  all  such  arrears,  that  then  it  shall  and  may  be  lawful  for  the  crown,  at  any  time 
after  the  said  six  months,  to  make  sale  of  the  lands,  £c.  of  every  such  accountant  for  the  satisfac- 
tion of  his  or  their  debt  or  arrears.  The  6th  and  7th  sections  provide  for  the  case  of  lands  pur- 
chased by  accountants  either  in  their  own  name,  or  in  the  names  of  their  children,  or  others,  in 
order  to  defraud  the  crown,  and  these  sections  give  the  crown  the  power  of  seizing  and  selling  such 
lands  ;  and  the  14th  section  of  the  act  (which  has  relation,  it  is  conceived,  to  the  6th  and  7th  sec- 
tions) provides  (according  to  what  appears  to  be  the  true  meaning  of  the  section),  that  where  pur- 
chases have  been  found  by  inquisition  to  have  been  made  by  friends  or  relations  of  the  accountant, 
in  order  to  defraud  the  crown,  but  which  in  fact  were  made  by  the  purchasers  for  themselves  and 
not  for  the  accountant,  that  there  the  purchasers  or  those  claiming  under  them  may  traverse  the  in- 
quisition ;  and  if  upon  such  traverse  it  is  found  that  the  purchases  were  made  bonufide  for  the  pur- 
chasers themselves,  and  not  for  the  accountant,  then  the  purchasers  shall  have  their  lands  again. 
It  may  here  be  proper  to  notice  the  4th  section  of  the  act  of  the  27  Eliz.  c.  3.  such  section  appear- 
ing to  relate  to  the  6th  and  7th  sections  of  the  13  Eliz.  This  section  provides  (according  to  what 
appears  to  be  its  true  meaning),  that  bonu.fiile  purchasers  for  a  valuable  consideration,  of  lands  which 
had  been  previously  purchased  to  defraud  the  crown,  shall  not  be  disturbed  by  the  crown,  provided 
they  had  no  notice  that  the  previous  purchase  was  made  to  defraud  the  crown.  The  last  noticed 
section  can  only  apply,  it  is  conceived,  to  cases  where  the  purchaser  who  is  intended  to  be  pro- 
tected, made  his  purchase  from  a  trustee  of  the  accountant,  and  not  from  the  accountant  himself, 
and  where  the  purchaser  has  no  notice  that  the  trustee  is  a  trustee,  but,  on  the  contrary,  appears  to 
TJC  entitled  in  his  own  right.  The  8th  section  of  the  act  provides,  that  the  crown  shall  take  and  seize 
only  so  much  of  the  debtor's  lands  as  shall  amount  to  the  satisfaction  of  his  debt  and  arrears.  The 
9th  section  provides,  that  no  bishop  having  the  collection  of  any  subsidy  or  tenths,  or  his  lands,  or 
\vhereof  he  is  seized  in  the  right  of  his  bishopric,  shall  be  charged  by  virtue  of  this  act  for  any 
arrears  of  tenths  or  subsidy,  otherwise,  or  in  any  other  manner  than  he  might  lawfully  have  been  before 
the  making  of  the  act :  and  the  10th  section  provides,  that  the  act  shall  not  extend  to  charge  any 
treasurer,  &c.  nor  any  their  lands,  &c.  whose  yearly  receipt,  collection,  and  charges,  or  whose 
•whole  receipt  from  the  beginning  of  his  charge,  is  not  above  the  sum  of  300J.,  otherwise  than  he  or 
they  might  before  have  lawfully  been  charged.  The  lith  and  12th  sections  restrain  or  rather  qualify 
the  power  of  the  crown  to  sell  the  lands,  &c.  of  the  treasurer  of  the  chamber  and  cofferer  of  the 
household,  treasurers  of  wars  or  garrisons,  treasurers  of  the  navy,  treasurers  or  receivers  of  any 
sums  of  money  for  provision  of  victual,  or  for  fortifications,  or  for  buildings,  and  master  of  the 
wardrobe.  The  13th  section  provides,  that  the  act  shall  not  extend  to  charge  any  sheriff,  escheator, 
or  bailiff  of  liberties  or  their  lands,  for  any  thing  touching  his  or  their  office  of  sheriftvvick,  escheator- 
ship,  or  bailifl wick,  otherwise  than  he  or  they  might  lawfully  have  been  charged  before  the  making 
of  the  act. 

The  act  of  the  27th  Eliz.  c.  3.  appears  to  have  been  made  to  explain  the  last  noticed  act;  and 

enacts,  that  sales  may  be  made  after  the  death  of  the  accountant  or  debtor  as  well  as  in  his  life- 

time  » 

*  Query,  Does  the  act  of  the  25  Geo.  3.  c.  35,  afterwards  noticed,  extend  to  all  debtors  to  the 
crown  and  their  sureties,  or  does  it  merely  alter  the  mode  of  proceeding  in  selling  the 
lands  of  such  debtors  as  the  act  of  .the  13  Eliz.  authorizes  to  be  sold  ?  If  it  authorizes  the  lands  of 
all  its  debtors  or  .their  sureties  to  be  sold,  in  that  case  the  distinction  between  debtors  who  are 
"  accountants,"  and  those  who  are  not  so,  lias  no  substantial  foundation. 

t  In  the  case  of  Wilde  v.  Forte,  4  Taunt.  334,  the  judges  expressed  themselves  of  opinion,  that 
by  force  of  the  above  words,  every  person  who  received  money  belonging  to  the  crown  and  who 
\vas  liable  to  account  for  it  and  pay  it  over,  came  within  the  act. 
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time ;  and  also  as  well  in  case  where  the  account  is  made,  or  the  debt  known,  within  eight  years  after 
the  death  of  such  accountant  or  debtor,  as  where  the  account  is  made,  or  the  debt  known,  in  the 
life-time  of  the  accountant  or  debtor;  but  the  heir  is  to  be  apprized  by  wire  ACM*,  as  mentioned  in 
the  5th  section,  before  a  sale  can  be  made.  The  8th  section  provides,  that  where  the  debtor  has 
obtained  a  quietus  in  his  lite-time,  there  no  sale  shall  be  made. 

The  act  of  the  25  Ga>.  ilso  relates  to  selling  the  lands  of  accountants  and  their  sureties 

for  debts  due  from  the  accountants.  After  reciting  the  above  noticed  acts  of  the  13th  and  27th  Eliz., 
and  that  it  might  tend  greatly  to  facilitate  and  expedite  the  payment  of  debts  to  the  crown  where 
the  real  estates  of  its  accountants  «/•  debtors,  or  their  sureties,  are  sei/ed  into  the  king's  hands 
under  writs  of  extent,  if  a  surh'cient  part  of  such  estates  was  to  be  sold  under  the  provisions  of  the 
said  acts  of  the  13th  and  '27th  KHz. ;  but  that  inconvenience  was  likely  to  arise  it'  the  mode  of  sale 
there-ill  directed  should  be  pursued.  It  enacts,  that  it  shall  be  lawful  for  his  majesty's  court  of  ex- 
chequer, on  the  application  of  his  majesty's  attorney-general,  to  order  that  the  right,  title,  estate, 
and  interest  of  any  debtor  to  his  majesty,  his  heirs  and  successors,  and  the  right,  title,  estate,  and  in- 
terest of  the  heirs  and  assigns  of  such  debtor  in  any  lands,  tenements,  or  hereditaments,  which  shall 
be  extended  by  virtue  of  any  writ  of  extent,  &c.,  or  so  much  thereof  as  shall  be  sufficient  to  satisfy 
the  debt  for  which  the  same  shall  have  been  so  extended,  shall  be  sold  Jn  such  manner  as  the  said 
court  shall  direct;  and  the  conveyance  of  the  lands  &c.  sold,  shall  be  made  to  the  purchaser  or 
purchasers  by  his  majesty's  remembrancer  in  the  said  court  of  exchequer,  or  his  deputy,  under  the 
direction  of  the  said  court,  by  a  deed  of  bargain  and  sale  to  be  inrolied  in  the  same  court;  and 
that  from  and  after  the  making  of  such  conveyance,  and  the  inrolment  thereof  as  aforesaid,  the 
bargainee  or  bargainees  in  such  conveyance,  and  his  or  their  heirs,  executors,  administrators,  and 
assigns,  shall  hold  and  enjoy  the  lands  and  hereditaments  therein  comprized  for  his  and  their  own 
use  and  benefit,  not  only  against  the  extent  of  the  crown,  but  also  against  such  debtor  of  the  crown, 
or  the  surety  or  sureties  for  such  debtor,  and  all  persons  claiming  under  such  debtor,  or  the  surety 
or  sureties,  unless  by  a  title  paramount  to,  and  available  in  law  against,  such  extent  as  aforesaid. 
The  act  directs  that  the  court  of  exchequer  may  where  necessary  make  orders  touching  the.  produc- 
tion, delivery,  and  custody  of  the  title  deeds  of  the  lands  sold. 

A  doubt  has  already  been  incidentally  expressed,  whether  the  last  noticed  act  extends  to  all 
debtors  of  the  crown  and  their  sureties,  or  only  to  such  as  are  mentioned  in  the  act  of  the  13  Eliz. 
It  will  be  observed,  that  the  last  noticed  act  recites  the  act  of  the  13  Eliz.,  and  that  it  would  facili- 
tate the  payment  of  debts  .due  to  the  crown  if  the  lands  of  its  accountants  or  debtors  were  to  be 
sold  under  the  provisions  of  the  acts  of  the  13  and  27  Eliz. ;  but  that  inconvenience  was  likely  to 
arise  if  the  mode  of  sale  there  directed  was  pursued.  From  these  recitals  it  would  appear  that  the 
only  object  of  the  act  was  to  provide  a  better  mode  of  selling  the  lands  of  debtors  whose  lands  were 
liable  to  In-  sold  under  the  acts  of  the  13  and  27  Eliz.  The  recitals  expressly  speak  of  selling  the 
lands  of  debt urs  under  the  provisions  of  the  acts  of  Eliz.  Such  debtors  therefore,  and  such  only  as  the 
of  /•://;.  relate,  to,  must  be  meant ;  and  consequently  where  the  enacting  part  speaks  of  ordering 
the  lands  of  any  debtor  to  the  crown  to  be  sold,  such  debtors,  it  is  conceived,  must  be  meant  as 
are  mentioned  in  the  preamble,  viz.  Debtors  whose  lands  could  be  sold  under  the  act  of  the  13  Eliz. ; 
or,  in  other  words,  the  lands  ef  those  who  are  usually  denominated  "  accountants  to  the  crown." 

It'  the  opinion  ju>t  expressed,  viz.  that  the  act  of  the  25  Oeo.  3.  c.  35.  only  authorizes   the  sale 

of  lands  belonging  to  accountants  named  in  the  act  of  the  13L'/iz.,  in  that  case  the  lands  of  no  other 

ui    he   sold  under  the  provisions   of  any  of  the  above   noticed   acts.     The   lands  or  real 

M»DS  \\ho   owe  money   to   the   crown,  or  of  their  sureties,  must  be   extended. 

With  respect  to  the  debtor's  real  estate,  where  he  is  "  an  accountant"  within  the  meaning  of  the  act  of 
//i<  i.t  l.liz.,  there  ALL  the  real  <  -tales  \\hich  he  was  seised  of  at  the  time  he  became  accountant,  or 
tit  any  time  afterwards,  (with  the  exception  of  copyholds,  and  also  it  is  conceived  of  customary  free- 
holds*) may  be  >ei/ed  and  sold  t  or  sei/ed  and  extended  at  the  option  of  the  crown  ;  but  with  respect 
to  nther  debtors  (including  accountants  not  within  the  meaning  of  the  act  of  the  13  Eliz.}  all  real 
•  ich  they  are  sei/ed  of  at  the.  time  they  became  indebted  by  record  J,  or  by  bond  or  other  spe- 
cialty, or  at  any  time  aft encm •</*§,  (with  the  exceptions  above  noticed)  may  be  seized  and  extended, 
but  not  sold  ;  unless  they  can  be  sold  under  the  above  noticed  act  of  the  25  Gco.  3,  though  it  is  con- 
ceived they  cau  not.  With  respect  to  sureties  for  crown  debtors,  all  the  real  estates  which  they  were 

seized 


*  It  does  not  seem  to  be  settled  whether  a  term  of  years  in  copyholds  can  be  seized  and  ss.\d  under 
;m  extent :  As  such  an  interest,  however,  is  a  common  law  interest,  there  seems  to  be  no  good  reason 
why  it  should  not. 

t  If  the  accountant  is  seized  only  in  tail,  then  the  crown  does  not  appear  to  have  any  power  to 
*<//,  but  can  only  extend  the  estate  :  but  the  power,  to  extend  estates  tail  will  be  more  fully  noticed 
afterward*. 

*  Simple  contract  debts,  as  we  have   before  seen,  do  not  affect  the  debtor's  lands  till  the  debt  is 

•  I,  unless  the  debtor  should  happen  to  be  an  accountant  within  the  meaning  of  the  act  of  the 
13  /./<:.  :  —  though  query  if  a  purchaser  from  a  simple  contract  debtor  had  notice  of  his  being  such,  would 
not  the  lands  he  liable  to  be  extended  in  the  hands  of  the  purchaser?  See  h'ing'v.  Smith,  Wigl.' 

•t  With   respect   to  leaseholds  for  years   and  other   chattel  interests  in  real  property,  and  also  as 
to  goods  or  personal   chattels,  such  'only  as    the  accountant  or  debtor,  or  some  one  in  trust   for  him, 
of  at  the   1 i, s  te.  of  t  h  a   writ  of  extent  (unless  fraudulently  alienated)  can  be  seized  and 
sold  ;  but  this  is  a  subject  which  will  be  more  fully  noticed  in  a  subsequent  part  of  the  above  note. 

oo2 
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seized  of  at  the  time  they  became  indebted  by  matter  of  record,  or  by  bond  or  other  specialty,  or  at 
any  time  afterwards,  may  be  extended  ;  and  if  they  are  sureties  for  "  accountants"  within  the  meaning 
of  the  act  of  the  13  Eliz.,  in  that  case  their  lands  may  be  sold  ;  but  if  they  are  sureties  for  commoii 
crown  debtors,  or  for  accountants  who  do  not  come  within  the  meaning  of  the  act  of  Eliz.,  in  that  case 
their  lands  can  only  be  seized  and  extended,  unless  the  act  of  the  25  Gco.  3.  authorizes  the  sale  of 
them.  And  lands  which  the  debtor  by  record  or  specialty  (whether  principal  or  surety)  is  seized  of 
in  tail  may  be  seized  and  extended  ;  and  leaseholds  for  lives  may  be  extended,  but  not  sold,  it  is  con- 
ceived, except  in  cases  to  which  the  acts  of  the  13  Eliz.  and  the  25  Geo.  3.  apply  ;  and  wherever 
the  lands  of  the  debtor  or  .surety  may  be  sold  or  extended  in  case  he  is  seized  of  the  legal  estate, 
they  may  be  equally  sold  or  extended,  though  he  is  only  seized  of  the  equitable  estate*.  An  equity 
of  redemption  may  be  taken  by  the  crown  ;  (Rex  v.  Coombcs,  1  Price,  207  ;  and  The  King  against  De 
JM  Matte,  Forrest,  162.)  as  may  property  which  is  subject  to  an  equitable  mortgage.  See  Brought  on 
v.  Davis,  1  Price,  216 1.  And  the  crown  may  take  lands  over  which  the  debtor  or  surety  has  a  ge- 
neral power  of  appointment :  And  settled  land  over  which  he  has  a  general  power  of  revocation 
and  which  would  belong  to  himself  if  he  exercised  such  power,  may  be  also  taken.  See  Sir  Chris- 
topher Hatton's  case,  Godb.  294  ;  and  see  Sugd.  on  Powers. 

Where  the  crown  debtor  or  surety  dies  before  the  crown  issues  its  extent,  bis  lands  may  be  seized 
in  the  hands  of  his  heir  at  law  or  devisee  ;  and  for  the  ancestor's  specialty  debts  they  may  be  seized, 
though  the  heir  is  not  named  in  the  bond  or  other  specialty.  And  under  the  75th  section  of  the  act 
of  the  33  Hen.  8.  c.  39,  lands  which  a  debtor,  bound  by  judgment,  recognizance,  obligation,  or  other 
specialty,  (but  in  these  cases  only,  see  Lord  Anderson's  case,  7  Rep.  21.)  was  seized  of  in  tail  may  be 
extended  (but  not  sold,  it  is  conceived)  in  the  hands  of  the  issue  in  tail:  but  it  is  held,  on  the 
wording  of  the  section  just  noticed,  that  such  lands  can  only  he  seized  whilst  they  are  in  the  pos- 
session or  seisin  of  the  heir  in  tail ;  and  that  if  he  alienates  them  bond,  fide  before  the  extent  issues, 
they  cannot  be  extended  in  the  hands  of  the  purchaser.  See  Lord  Anderson's  case,  supra  J.  Lands  which 
are  liable  to  be  sold  or  extended  in  the  debtor  or  accountant's  own  hands  are  equally  liable  to  be 
sold  or  extended  in  the  hands  of  his  heirs  §,  devisees,  or  other  persons  claiming  as  volunteers. 
So  they  are  liable  in  the  hands  of  bond  fide  purchasers  ||,  mortgagees,  parties  claiming  under  marriage 
settlements  H",  Arc. ;  and  that  although  they  had  no  notice  of  the  vendor  or  his  ancestor  being  a  debtor 
or  accountant  to  the  crown.  And  although  such  purchaser,  &c,  gets  in  an  outstanding  legal  estate, 

or 


*  As  to  trust  estates,  see  supra,  366  m. 

t  In  the  case  of  Broughton  v.  Davis  the  mortgagor  was  an  accountant  to  the  crown  at  the  time  of 
making  the  equitable  mortgage,  and  therefore  the  mortgage,  even  if  it  had  been  a  legal  one,  could 
not,  it  is  conceived,  have  been  sustained  against  the  crown.  Where  however  an  equitable  mortgage 
is  made  before  the  mortgagor  becomes  an  accountant  or  debtor,  there,  it  is  presumed,  such  a  mort- 
gage would  be  good. 

|  If  the  crown  extends  an  estate  tail  in  the  life-time  of  the  debtor,  the  crown  may  of  course  hold 
it  against  the  issue  in  tail. 

§  See  the  above  noticed  act  of  the  27  Eliz.  c.  3.  as  to  lands  in  the  bands  of  the  heir.  This  act, 
it  is  conceived,  is  not  affected  by  that  of  the  statute  of  25  Geo.  3. 

||  In  the  case  of  Rex  v.  Hollier,  2  Price,  394,  A.  entered  into  a  contract  to  sell  lands  to  B. ;  B. 
paid  a  part  of  the  purchase- money  and  was  let  into  possession;  but  there  being  some  defects  in 
the  title  no  conveyance  was  made.  Upwards  of  two  years  after  entering  into  the  contract  A.  be- 
came indebted  to  the  crown.  Under  an  extent  against  A.  the  crown  seized  the  estate  which  had 
been  sold  to  B.,  who  applied  to  the  court  of  Exchequer  to  have  the  extent  removed  upon  paying  the 
remainder  of  his  purchase-money  to  the  crown;  but  the  application  was  refused  ;  the  court  observ- 
ing, lhat  they  could  not  make  any  order  in  such  a  case ;  for  that  it  was  matter  of  arrangement  with 
the  crown.  The  court  asked  why  the  applicant  did  not  *'  plead?"  To  which  it  was  replied,  that  he 
•was  precluded  by  his  want  of  legal  title.  From  the  above  question  it  would  appear,  that  the  court 
did  not  consider  the  case  as  one.  in  which  the  applicant  was  not  entitled  to  relief,  but  that  he  had 
not  taken  the  proper  course  to  obtain  it.  When  indeed  it  is  considered  that  by  the  contract  (assum- 
ing it  was  such  a  one  as  a  Court  of  Equity  would  have  enforced  against  the  vendor)  the  purchaser 
became  the  owner  of  the  estate  in  equity,  and  the  vendor  (subject  to  his  lien  for  the  remainder 
of  the  purchase-money)  was  a  mere  trustee  for  the  purchaser,  when  this  is  considered,  and  when 
too  it  is  considered  that  the  purchase  was  made  before  the  vendor  became  bound  to  the  crown,  when 
these  circumstances  are  considered,  the  case,  it  is  conceived,  was  clearly  one  in  which  the  purchaser 
•was  entitled  to  relief  in  equity  upon  payment  to  the  crown  of  the  remainder  of  his  purchase- 
morjey. 

f  In  the  case  of  The  King  v.  St.  John,  2  Price,  317,  A.  by  articles,  dated  2d  September,  1796,  in 
consideration  of  his  intended  marriage,  covenanted  to  settle  lands  which  should  be  purchased  with 
a  sum  of  money  mentioned  in  the  settlement  to  certain  uses.  A.  afterwards  (in  1808)  became  in- 
debted to  the  crown  by  bond  in  29,()OOL  He  afterwards  (in  May,  1812)  purchased  lands  which  were 
conveyed  to  himself  in  fee.  About  the  end  of  the  following  month,  he  conveyed  the  lands  to  trus- 
tees, to  the  uses  to  which  the  lands  agreed  to  be  purchased  with  the  trust  monies  were  to  be  settled. 
The  lands  were  afterwards  seized  by  the  crown  under  an  extent  against  A. ;  and  it  was  held  that 
the  settlement  wa*  voluntary  and  void  against  the  crown.  It  does  not  appear  from  the  report  of  the 
rase  that  there  was  any  evidence  that  the  lands  were  purchased  with  the  trust  monies.— If  tbere  had, 
the  decision  would  probably  have  been  different. 
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or  obtains  the  assignment  of  a  term  of  years,  still  he  will  be  liable  to  the  claim  of  the  crown.    See 
Rex  v.  Smith,  Wight w.  :U.  and  see  Rex  v.  St.  John,  2  Price,  317  *. 

This  liability  on  the  part  of  purchasers,  mortgagees,  &c.  renders  it  extremely  important  that  they 
should  be  very  particular  in  ascertaining  that  the  vendor,  mortgagor,  <\.c.  and  those  under  whom  he 
claims,  were  not  debtors  or  accountants  to  the  crown.  The  means  however  of  ascertaining  the  fact, 
viz.  by  a  search  made,  by  the  officer  of  the  Court,  is  expensive  ;  audit  is  apprehended  that  e\^n 
a  search  will  not  render  the  purchaser  perfectly  safe  ;  as  the  parly  against  whom  the  search  is  made 
may  have  been  appointed  to  a  situation  under  government  or  have  given  security  to  the  crown  and 
the  Court  may  contain  no  record  of  the  fact. 

Considering  the  number  of  crown  debtors,  and  of  how  much  importance  it  is  to  purchasers,  mort- 
gagees, ^c.  that  they  should  have  tin;  certain,  as  well  as  an  easy  and  cheap  means  of  ascertaining 
whether  a  man  is,  or'is  not,  a  debtor  or  accountant  to  the  crown,  an  alphabetical  list  should  IK;  kept 
of  all  such  debtors  and  accountants  ;  and  a  purchaser,  &G.  for  a  valuable  consideration  and  without 
notice,  should  not  be  afli  eted  by  any  debt  to  the  crown,  either  from  principal  or  surety,  where  tho. 
name  of  such  debtor  was  not  duly  entered  in  such  list :  and  it  might  be  desirable  to  give  the  Court 
of  i:\i  !u(|iiei  a  powe.r  to  exonerate  any  particular  estate  of  a  crown  debtor  proposed  to  be  sold  or 
mortgaged  from  the  claim  of  the  crown. 

It  may  perhaps  be  hardly  necessary  to  observe,  that  where  the  crown  debtor  sells  t  or  mortgages 
lauds,  or  settles  them  for  a  valuable  consideration  before  he  becomes  an  accountant  or  a  debtor  by 
matter  of  record  or  by  bond  or  other  specialty,  that  there  the  purchaser,  mortgagee,  or  parties 
claiming  under  the  settlement  will  not  be  affected  by  the  claim  of  the  crown.  It  is  conceived 
hi>we\cr  that  a  voluntary  settlement,  though  made  prior  to  the  debtor  becoming  an  accountant  or 
indebted,  cannot  be  sustained  against  the  claim  of  the  crown.  The  case  appears  to  be  affected 
not  only  by  the  75th  section  of  the  above  noticed  act  of  the  33  Hen.  3.  c.  3<J ;  but  also,  it  is  pre- 
sumed,"by  the  act  of  the  13  Eliz.  c.  5. 

As  a  boniijitle  sale,  &e.  for  a  valuable  consideration  made  before  the  debtor  becomes  an  accountant, 
or  indebted  by  matter  of  record  or  by  specialty  f ,  will  be  good  against  any  claim  of  the  crown,  (the 
subject  in  such  a  case  being  preferred  to  the  crown),  so  if  a  subject  obtains  a  judgment,  statute,  &c. 
against  the.  debtor  before  he  becomes  such  debtor  or  accountant, and  actually  takes  out  an  elegit  upon 
his  judgment,  &c.  before  the  crown  sues  out  an  extent,  the  subject  will  be  preferred  ;  but  if  the  crown 
issues  an  extent  first,  the  crown  is  preferred.  With  respect  to  goods  or  personal  chattels,  and  also 
with  respect  to  chattels  real,  the  crown  may  sei^e  all  such  as  the  debtor  is  possessed  of  at  the  teste 
of  tin-  writ  of  execution  (including  terms  of  years  and  other  chattel  interests  in  real  estates),  and 
may  sill  them  ;  but  goods,  (Rex  v.  Stort,  8  Price,  364$)  terms  of  years,  (Sir  Gerrard  Flcetwood's  case, 
K  Hep.  171.)  and  other  chattels  real  which  he  has  alienated  bond  fide  and  for  a  valuable  consider- 
ation In-fore  the  teste  of  the  vrrit,  cannot  be  taken  in  execution. 

A  bonfijide  assignment  made  for  the  benefit  of  creditors  generally,  or  for  the  benefit  of  a  parti- 
cular creditor  is  gtioci,  if  made  before  the   teste  of  the  writ  of  execution  ;  and  the  goods  comprized 
in  such  assignment  cannot  be  taken  under  the  execution.     Though  the  king  is  not  bound  by  the  sta- 
1  elating  to  bankrupts  (not  being  named  in  them),  yet  on  the  ground  that  the  crown  cannot 
take  the  goods  of  its  debtor  in  execution  which  have  been  alienated  bond  fide  either  by  the  debtor 
himself  or  by  operation  of  law,  on  this  ground  it  is  held,  that  the  crown  cannot  take  the  bankrupt's 
<iition  where  they  have   been  assigned  prior  to  the  teste  of  the  writ  of  execution,  either 
to  the  assignees  or  to  a  provisional  assignee  ||. 

But 


•  Purchasing  from  the  debtor  or  those  claiming  under  him  and  getting  the  legal  estate  from  a 

,  is  quite  a  different  case  to  that  of  purchasing  from  a  trustee,  under  the  impression  that  such 

tru>tee  was  seised  in  his  own  right,  and  without  any  notice  of  an  interest  in  the  debtor  ;  in  this  latter 

case  the  purchaser  would  clearly  be  safe  ;  at  least  in  cases  which  are  provided  for  by  the  4th  section 

of  the.  act  of  the  'J7  Kliz.  c.  3,  and  it  is  conceived  in  all  others. 

t  See  the  above  noticed  case  of  The  King  v.  Hillur,  which  arose  on  a  purchase  where  the  pur- 
ch.iM -r  had  paid  the  greatest  part  of  his  purchase  money  and  had  been  let  into  possession,  but  had 
not  obtained  a  conveyance. 

t  If  a  person  has  been  a  debtor  or  accountant  but  has  ceased  to  be  so,  and  the  crown  is  satrs- 
tied  all  its  demands  against  him,  he  is  then  in  the  same  situation  as  to  sales,  mortgages,  A.C.  as  if 
he  had  never  been  such  debtor  or  accountant ;  and  his  being  subsequently  appointed  to  any  other 
situation,  or  again  becoming  a  debtor,  will  not  affect  any  intermediate  sale,  &c. 

<;  In  this  case  the  sheriff  sold  the  goods  in  question  to  a  party  who  had  sued  out  execution  and 
who  allowed  them  to  remain  on  the  debtor's  premises,  where  they  were  afterwards  sei/.ed  by  the 
CIOVMJ;  but  it  was  held,  that  the  crown  had  no  right  to  them.  Query,  Was  not  the  circumstance 
of  allow  in:,'  the  goods  to  remain  mi  the  debtor's  premises  a  badge  of  fraud;  aud>  unless  repelled, 
had  not  the  crown  on  that  ground  .1  right  to  them  ?  See  &uprq,  pugc  366  tl. 

||  On  the  act  of  the  -jy  Geo.  3.  c.  ;}?.  s.  "1,  it  has  bet  n  held,  that  such  of  the  bankrupt's  effects  as 
were  liable  whilst  in  his  hands  to  have   been  sei/ed    under  the  act,  may  be  seized  and  sold  notwith- 
standing the  assignment    to  his  assignees;  and   they  may  be  so,  although   they  have  bc-tn    pr< 
sold  under  an  execution    at  the  suit  of  a   subject.  "  See"  /»',  v  v.  Stort,  8  Price",  jol.     lly  the 
just    noticed  it   is   enacted,  that  it    is  expedient    that   all   goods    and  commodities,  for  or  in  > 
whereof  any  duty  of  excise  is  by  law  imposed,  and  aba  the  materials,  preparations  meimU.  and 
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But  if  the  assignment  and  the  teste  of  the  writ  of  execution  are  on  the  same  day,  the  crown  is 
preferred  to  the  assignees.  See  Rex  v.  Earle,  Bunbury's  Rep.  33.  and  The  King  v.  Crumpe,  cited 
in  Parker's  Rep.  126.  With  respect  to  the  bankrupt's  real  estates  the  bankruptcy  in  no  wise  affects 
the  rights  of  the  crown. 

If  the  goods  of  a  crown  debtor  have  been  seized  and  actually  sold  under  a  fi.  fa.  (and  it  is  the 
same  in  the  case  of  a  distress)  before  the  t este  of  the  writ,  of  extent,  the  sale  will  be  good  and  cannot  be 
affected  by  an  extent  of  the  crown.  In  order  however  to  an  execution  on  a  fi.  fa.  at  the  suit  of  a 
subject  being  preferred  to  an  extent,  an  actual  sale  must  be  made  before  the  tcste  of  the  writ  of 
extent ;  for  unless  the  property  in  the  goods  is  completely  divested  out  of  the  debtor  before  the  teste 
of  the  writ  of  extent,  the  crown  may,  notwithstanding  a  seizure  under  the  fi.  fa.  take  the  goods 
under  the  extent ;  and  it  is  held,  that  nothing  but  an  actual  sale  under  the  fi.  fa.,  divests  the  debtor's 
property  in  the  goods.  There  arc  indeed  some  authorities  *  for  holding,  that  the  seizure  by  the 
sheriff  divests  the  property  out  of  the  debtor  ;  but  in  all  the  late  cases  a  contrary  doctrine  has  been 
laid  down.  See  Rex  v.  Wells,  16  East's  T.  R.  278.  Thurston  \.  Mills,  ibid.  254.  Rex  v.  Giles, 
8  Price,  293.  Swaine  v.  Mnrland,  33.  B.  Moore,  740.  Even  if  the  sheriff  is  prevented  from  selling 
under  an  execution  by  being  unable  to  find  a  purchaser,  even  such  a  circumstance  as  this  will  not 
entitle  the  execution  to  a  preference.  See  Butler  v.  Butler,  1  East's  T.  R.  338 1.  To  give  the  execu- 
tion a  preference  there  must,  it  would  seem,  be  an  actual  sale  BEFORE  the  tcste  of  the  writ  of  extent. 

In  all  cases  however  of  distress,  execution  under  afi.fa.,  and  cases  of  the  like  nature,  where  the 
distress,  £c.  is  bona  fide,  and  a  sale  actually  made  before  the  teste  of  the  writ  of  execution,  there  the 
subject  will  be  preferred  to  the  crown  :f.  Indeed,  the  doctrine  that  the  crown  shall  be  preferred  to  the 
subject  where  the  writ  of  extent  is  tested  prior  to  an  actual  sale  under  a  fieri  facias  §,  but  subsequent 
to  the  delivery  of  the  fieri  facias  to  the  sheriff  seems  hardly  consonant  to  the  strict  rules  of 
justice  ;  and  the  ground  upon  which  such  doctrine  rests  seems  to  be  wanting  in  soundness.  The 
ground  on  which  the  crown  in  such  a  case  claims  to  be  preferred  to  the  subject  is,  that  by  the  seizure 
under  the  fi.  fa.  the  property  in  the  goods  is  not  divested  out  of  the  debtor,  but  that  the  goods,  not- 
withstanding the  seizure,  still  continue  his  till  actually  sold;  and  that  being  still  his,  the 
crown  has  the  same  right  to  take  them,  it  has  to  take  any  other  goods  of  which  he  is  pos- 
sessed at  the  teste  of  the  writ  of  extent.  Upon  the  soundness  therefore  of  the  doctrine, — that 
the  property  in  the  goods  is  not  divested  out  of  the  debtor  by  the  sheriff's  seizure  under  a  fi.  fa. 
the  right  which  the  crown  claims  to  a  preference  seems  to  rest.  It  is  therefore  of  importance  to 
ascertain,  how  far  it  is,  in  fact,  a  sound  doctrine.  When  the  goods  of  the  debtor  are  seized  under 
a  distress,  or  fi.  fa.  has  he,  it  may  be  asked,  any  longer  the  possession  -of  them?  Clearly  not. 
Has  he  any  longer  the  right  of  possession  ?  It  is  equally  clear  he  has  not,  unless  he  pays 
the 

vessels,  in  the  custody  of  the  maker  or  makers,  manufacturer  or  manufacturers  of  such  goods  and 
commodities  respectively,  for  the  purpose  of  making  or  manufacturing  such  goods  and  commodities 
respectively,  should  be  subject  and  liable  to  the  duties  of  excise  in  arrear  and  owing  from  time  to 
time  by  such  maker  or  makers,  manufacturer  or  manufacturers,  relating  to  his,  her,  and  their  trade 
and  business ;  It  is  therefore  enacted,  that  all  goods  and  commodities  ibr  or  in  respect  whereof  any 
duty  of  excise  is  by  law  imposed,  and  all  materials,  preparations,  utensils,  and  vessels,  in  the  cus- 
tody of  the  maker  or  makers,  or  manufacturer  or  manufacturers,  of  such  goods  or  commodities  respec- 
tively, or  in  the  custody  or  possession  of  any  person  or  persons  to  the  use  of,  or  in  trust  for,  such, 
maker  or  makers,  manufacturer  or  manufacturers,  shall  be  subject  and  liable  to,  and  the  same  are 
thereby  made  chargeable  with  all  the  duties  of  excise  in  arrear  and  owing  from  time  to  time,  from 
or  by  such  maker  or  makers,  or  manufacturer  or  manufacturers,  for  or  in  respect  of  any  such  or 
the  like  goods  and  commodities  respectively  so  made  or  manufactured  by  him,  her,  or  them  ;  and 
shall  also  be  subject  to  all  fines,  penalties,  and  forfeitures  incurred  by  such  maker  or  makers,  or 
manufacturer  or  manufacturers,  or  other  person  using  any  workhouse,  warehouse,  or  other  place, 
for  any  offence  against  any  act  or  acts  of  parliament,  relating  to  the  duties  on  such  or  the  like 
goods  or  commodities ;  and  it  shall  and  may  be  lawful  in  all  such  cases  to  levy  such  fines,  duties, 
and  penalties,  and  use  such  proceedings  as  may  lawfully  be  done  in  relation  to  such  goods  and  com- 
modities, in  case  the  debtor  or  offenders  were  the  true  lawful  owners  thereof. 

*  Uppom  v.  Sumner,  2  Bl.  Rep.  1294.  and  Rorke  v.  Barrel,  4  Durnf.  &  East's  T.  R.  402. 

t  Suppose  an  actual  sale  is  made  by  the  sheriff'  under  the  fi.  fa.  between  the  teste  of  the  writ  of 
extent,  and  its  being  delivered  to  the  sheriff;  could  the  crown  in  that  case  defeat  the  sale  and  follow 
the  goods  into  the  hands  of  bona  fide  purchasers  ?  The  Editor  finds  no  direct  authority  upon  this  point ; 
but  according  to  the  strict  letter  of  the  doctrine,  that  the  crown  may  take  such  goods  as  are  not 
completely  divested  out  of  the  debtor  at  the  teste  of  the  writ  of  execution.  According  to  this  doctrine, 
the  crown  might  certainly  follow  them  (in  the  case  we  are  supposing)  into  the  hands  of  bona  fide 
purchasers.  The  crown  however,  would  most  likely  not  do  so  ungracious  a  thing,  but  would  pro- 
bably call  upon  the  party  who  had  received  the  money  to  pay  it  over  to  the  crown  j  or  if  it  still 
remained  in  the  hands  of  the  sheriff,  would  require  him  to  pay  it  to  the  crown. 

t  Where  a  sale  under  the  execution  has  been  made  before  the  teste  of  the  writ  of  extent,  the 
crown  will  not  be  entitled  to  the  money  arising  from  such  sale,  although  it  may  be  in  the  sheriff's 
hands  at  the  time  of  the  writ  of  extent  being  delivered  to  him.  See  Swaine  v.  Morland,  3J.  B. 
Moore,  740. 

§  The  observations  which  follow  above  are  confined  to  executions,  and  are  not  intended  to  apply 
to  distresses  for  rent ;  though  perhaps  they  are  applicable  to  the  latter  as  well  as  to  the  former. 
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the  debt  and  costs  :  So  that  of  two  of  the  most  essential  requisites  constituting  property,  one  is  totally 
wanting  and  the  other  only  exists  in  a  partial,  qualified,  limited  degree.  How  then  can  the  broad 
position  be  laid  down, — "  that  the  property  in  the  goods  is  not  divested  out  of  the  debtor,  but  still 
remains  in  him?"  It  is  tnic,  that  till  a  sale  is  made  under  the  ft.  fa.  the  property  in  the  goods  is  not 
completely  divested  out  of  him  ;  but  it  is  equally  true,  it  is  conceived,  thut  from  the  moment  the  goods 
are  taken  in  execution  he  has  only  a  rruali fieri,  partial  property  in  them.  He  has  no  longer  that  power 
or  dominion  over  them  which  lie"  had  previous  to  their  being  taken  in  execution.  His  property  in 
them  has  been  at  any  rate  partially  divested.  Now  where  the  properly  in  goods  is  entirely  divested 
either  by  act  of  the  party  or  by  operation  of  law  before  the  teste  of  the  writ  of  extent,  the  crown 
has  no  right  to  them.  As  therefore  a  total  digesting  of  the  property  entirely  deprives  the  crown  of 
all  right  to  them,  why  should  not  a  -partial  divesting  defeat  the  right  of  the  crown  ]>ru  tanto,  or  to  the 
extent  to  which  the  debtor's  interest  i*  divested.  In  other  words,  why  should  not  the  crown  be  considered 
as  only  standing  in  the  debtor's  place,  that  is,  as  having  a  right  to  redeem  the  goods  by  paying  the 
debt  and  costs?  This,  it  is  conceived,  would  not  only  be  agreeable  to  the  reason  and  justice  of  the 
thing,  and  more  consonant  to  what  is  the  law  where  there  is  a  complete  divesting  of  the  property  ;  but 
would  be  in  conformity  with  what  has  been  held  to  be  the  law  in  the  case  of  goods  PLEUGEL  ]>rior 
to  the  teste  of  the  writ  of  extent ;  it  being  held  that  such  goods  cannot  be  taken  by  the  crown  without 
satisfying  the  claim  of  the  pawnee.  Bro.  Abr.  tit.  Pledges,  y8.  In  the  case  of  pawning  or  pledging 
goods,  the  property  in  them  is  not,  it  is  conceived,  more  effectually  divested  out  of  the  debtor  than  in 
the  ease  of  a  seizure  by  the  sheriff  under  a  fi.  fa.-,  why,  then  (unless  a  distinction  is  to  be  made 
between  a  qualified  alienation  by  the  act  of  the  party  and  by  act  of  law,  though  it  does  not  appear 
how  any  such  distinction  could  be  maintained),  why,  it  may  be  asked,  is  the  crown  to  have  a  right 
in  one  case  which  it  has  not  in  the  other  ?  To  hold,  too,  that  the  crown  had  only  a  fight  to  take  the 
goods  upon  payment  of  the  debt  and  costs  under  the  execution,  would  also  be  iu  conformity  with 
the.  law  in  the  case  of  an  extent  against  one  of  two  or  more  copartners.  In  this  case,  though  the 
goods  of  the  copartnership  may  be  seized  under  the  extent,  yet  only  such  interest  in  them  can  be 
sold  as  remains  to  the  party  against  whom  the  extent  issues  after  his  share  of  the  copartnership  debts 
are  satisfied.  Sec  Rex  r.  Sanderson,  1  Wight w.  51.  Upon  the  whole,  if  the  right  of  the  crown 
to  defeat  the  interest  of  the  subject,  where  the  latter  has  seized  under  a^./u.  beforelhe  teste  of  the  ex- 
tent, but  where  the  extent  happens  to  be  tested  before  an  actual  sale  is  made, — if  the  right  of  the 
crown  to  be  preferred  to  the  subject  does  not  in  such  a  case  rest  upon  a  sounder  ground  than  "  that 
the  property  in  the  goods  is  not  by  the  sheriff's  seizure  divested  out  of  the  creditor  ;"  there  is  great 
reason  to  think  that  such  right  does  not  rest  on  a  very  tenable  ground.  It  has  been  said,  however,  that 
the  right  of  the  crown  also  rests  upon  the  74th  section  of  the  act  of  the  f>3  Hen.  8.  c.  29.  which  is  in 

;ee,  it  is  conceived  *, — that  if  any  suit  is  commenced  or  process  awarded  for  the  recovery  of  any 
of  the  king's  debts,  and  such  suit  is  commenced,  or  process  awarded,  before  judgment  against  the 
debtor  in  favour  of  a  subject,  that  there  the  king  shall  be  preferred  to  the  subject.  It  must  however  be 
evident,  that  under  this  section  the  king  can  only  have  a  preference  over  t'lie  subject,  where  he  has 
commenced  his  action  or  has  had  process  awarded  (by  which  it  is  apprehended  is  meant,  process  of 
/  M-/KH-  //ic  debt  to  the  crownis  found  by  inquisition)  BEFORE  the  subject  obtains  judgment;  and 

iere    the  subject  obtains  judgment  before  the  crown  commences  its  action  or  has  jm 
execution   awarded^   that  there  the   subject  shall  be  preferred.     The  section  by  no  means  Lri\  i »  tho 
crown  a  preference  in  every  case,  where  the  writ  of  extent  happens  to  be  tested  prior  to  the  subject 
inakinir  an  actual  sale  under  a   //.  fa.     The  object  of  the  section  seems  to  be,  to  provide  agaii 

riving  with  the  crown  to  obtain  execution  before  it,  incases  where  both  are  proceeding  against 
tin-  debtor  at  the  same  time  :  Hut  where  the  subject  has  actually  obtained  judgment  before  tin 
cnmtiifin-id  its  action  or  had  process  aicardcdj  and  where  the  subject  actually  >ue>  out  a  Ji.  fa.  on  such 
judgment  Injure  the  crown  sues  out  an  extent,  there  it  is  clear  that  the  subject's  execution  is  to  be 
pn  •!(  ned  to  the  crown's,  notwithstanding  no  sale  has  been  made  under  i\\cf.  fa.  at  the  teste  of  the  ex- 
tent ;  at  least  it  is  cli'ar,  that  if  the  crown  has  a  preference  in  such  a  case,  it  is  not  by  force  of  the  act  t. 
According  to  the  strict  interpretation  of  the  above  clause  it  might  perhaps  be  supposed,  that  if  the  sub  ; 
ject  obtains  judgment  prior  to  the  time  the  crown  commenced  its  action  or  had  process  awarded,  that 
this  alone  would  give  him  such  a  preference  over  the  crown  that  the  crown  could  not  proceed  under 
extent,  although  such  extent  might  be  sued  out  before  the  subject  sued  out  \i\sjierifacias.  It  is  ap- 
prehended, however,  that  merely  obtaining  judgment  \vo\\\d  give  the  subject  710  preference  unless  fol- 
lowed 

*  The  section  just  noticed  is  as  follows  :— And  be  it  also  enacted  by  the  authority  aforesaid, 

that  if  any  suit  be  commenced  or  taken  ;  or  any  process  be  hereafter  awarded  for  the  king,  for  the 

my  of  the  king's  debts,  that  then  the  same  suit  and  process  shall  be  preferred,  before  the 

>uit  of  any  person  or  persons  ;  and  that  our  said  sovereign  lord,  his  heirs  and  successors,  shall  have 

iinst  any  defendant  or  defendants,  of  and  for  his  said  debts,  before  any  of, 

•S()"  ur  '<dtcuys(or  prodded)  that  the  king's  said  suit  be  taken  and  commenced,  or  process 

awarded  for   the  said  debt,  at    the  suit  of  our  sovereign  lord   the  king,  his  heirs  and  sue 
before  judgment  given  for  the  said  other  person  or  persons. 

t   In  the  above  noticed  case  of  Tim  King  v.  <;/7«\s  the   subject  had  obtained  judgment   fa  fare  the 
crown    commeucid  its  action  or  had  process  awarded,  and  sued  out  a  f.fu.  before  the  cro 
an    extent,  and    yet   on  the  ground  that  the  property  in  the    debtor's  goods  was  n.>t   «li* 
oiibjei-i'N    //.   i',i.  ih,.  ri-uivn   wa.s  prrtVrrid;   ihuugli "evidently,  contrary,  it  b  couccivcd,  U>   UK    Hue 
g  of  the  section  uuder  consideration. 
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lowed  up  by  suing  out  a  fi.  fa.  before  the  crown  issued  its  extent  ;  but  that  the  crown  would  be  pre- 
ferred where  it  issued  its  extent  before  the  subject  sued  out  his^L  fa.  notwithstanding  it  did  not  com- 
mence its  action,  or  had  not  process  awarded  till  after  the  subject  obtained  judgment.  On  the  other 
hand,  suppose  the  crown  brought  its  action,  or  had  process  awarded  before  the  subject  obtained  judg- 
ment, but  did  not  follow  up  the  proceedings  by  suing  out  an  extent  within  a  reasonable  time;  and  sup- 
pose the  subject  to  obtain  judgment  after  the  crown  commenced  its  action  or  had  process  awarded  but 
lhat  lie  sued  out  a  fi.  fa.  on  such  judgment  before  the  crown  issued  its  extent,  would  not  the  crown  in 
such  a  case  lose  its  p'reference  notwithstanding  it  commenced  its  action,  or  had  process  awarded  be- 
fore the  subject  obtained  judgment ;  or  is  the  subject  in  such  a  case  to  be  delayed  as  long  as  the  crown 
may  think  fit  to  keep  its  process  pending  ?  The  strict  letter  of  the  section  under  consideration  would 
seem  to  answer  in  the  affirmative,  but  the  justice  of  the  thing  would  say,  that  the  crown  should bave  no 
preference,  notwithstanding  it  commenced  its  action  or.  had  process  awarded  before  the  subject  ob- 
tained judgment,  unless  it  followed  up  its  proceedings  by  suing  out  an  extent  before  the  subject  sued  out 
hisj?.  fa.  •  or  at  any  rate  that  the  crown  should  have  no  preference  if  it  was  guilty  of  any  unreason- 
able delay  in  its  proceedings.  The  rule  "  vigilantibus  et  non  dormientibus  leges  subveniunt,"  would 
seem  to  be  applicable  in  such  a  case ;  for  the  crown  ought  not  by  delaying  its  own  suits  tod  eprive  a  sub- 
ject of  his  remedy  for  his  lawful  demands.  But  without  entering  further  into  the  consideration 
of  supposed  cases,  it  may  be  perhaps  laid  down  as  perfectly  clear,  that  there  is  nothing  in  the 
74th  section  of  the  act  of  Hen.  8.  which  warrants  the  broad,  general  doctrine; — that  the  crown 
shall  in  every  case  be  preferred  to  the  subject,  where  a  writ  of  extent  is  delivered  to  the  sheriff" 
BEFORE  an  actual  sale  is  made  under  the  subject's  fi.  fa.  T,he  soundness  therefore  of  this  doctrine, 
as  a  general  one,  may,  it  is  conceived,  be  well  called  in  question. 

It  may  be  proper  to  observe,  that  the  crown  may  not  only  take  the  lands  and  goods  of  the  debtor, 
but  debts  owing  to  him  from  other  persons  may  be  seized  under  an  extent.  The  sheriff  certifies  that 
such  a  one  is  indebted  to  the  crown  debtor  ;  and  if  it  is  found,  by  inquisition,  that  the  person  is 
indebted  to  the  crown  debtor  at  the  very  time  of  taking  the  inquisition  *,  in  that  case  the  crown  may 
issue  an  extent  against  the  debtor  of  the  crown  debtor,  and  his  goods  may  be  sold  and  his  real 
estates  extended  till  the  debt  which  he  owes  to  the  crown  debtor  is  satisfied.  But,  it  is  conceived, 
that  only  such  goods  and  real  estate  can  be  sold  and  extended  as  he  is  possessed  of  at  the  teste 
of  the  writ  of  extent  which  issues  against  himself,  and  that  such  as  are  bona  fide  alienated  before 
the  teste  of  the  writ  cannot  be  taken  ;  the  case  of  an  extent  against  the  debtor  of  a  crown  debtor 
differing  in  this  respect,  it  is  conceived,  from  that  of  an  extent  against  the  crown  debtor  himself. 

Extents  against  the  debtor  of  a  crown  debtor  are,  it  is  conceived,  what  are  properly  termed 
extents  in  aid.  Debtors  however  to  the  crown,  by  a  kind  of  fictitious  process,  used  to  procure  ex- 
tents to  be  issued  against  their  debtors,  but  not  for  the  purpose  of  paying  debts  due  to 
the  crown,  but  to  keep  the  money  themselves.  The  way  in  which  the  crown  debtor  effected 
this,  was  by  causing  an  extent  to  be  sued  out  against  himself  at  the  suit  of  the  crown,  but 
without  any  intention  that  it  should  be  enforced  against  himself,  as  in  fact  he  struck  out  of  the 
writ  all  the  words  which  directed  the  sheriff  to  seize  his  body,  goods,  and  lands,  leaving  only  those 
which  directed  him  to  seize  his  debts  and  specialties.  The  sheriff  then  certified  that  such  a  one  was 
indebted  to  the  crown  debtor,  and  then  an  extent  issued  against  the  debtor  to  the  crown  debtor 
exactly  in  the  same  way  as  if  the  process  had  really  been  for  the  benefit  of  the  crown,  whereas  it 
was  in  fact  for  the  benefit  of  the  crown  debtor  ;  and  he  procured  the  consent  of  the  crown  for  the 
sheriff  to  pay  the  money  raised  by  the  extent  to  himself,  the  crown  debtor.  The  power  however  of 
crown  debtors  to  make  use  of  extents  in  aid,  has  been  lately  regulated  by  the  act  of  the 
57  Geo.  3,  c.  117.  which  enacts,  that  crown  debtors  who  use  extents  in  aid  shall  levy  no  more  by 
means  of  such  extents  than  the  amount  of  the  debts  they  owe  the  crown,  and  that  the  money  raised 
by  virtue  of  such  extents  shall  be  paid  in  or  towards  satisfaction  of  the  debt  due  to  the  crown.  And  it 
is  enacted,  that  it  shall  not  be  lawful  for  any  person  or  persons,  societies  of  persons  corporate  or 
wot  corporate,  who  shall  be  indebted  to  the  crown  by  simple  contract  only,  nor  for  any  per- 
son, 


*  It  would  appear  that  the  crown  can  only  extend  for  debts  which  are  owing  to  the  crown  debtor  at 
the  time  of  taking  the  inquisition.  The  crown,  therefore,  cannot  extend  for  debts  which  the  debtor  to  the 
crown  debtor  pays,  bond  fide,  before  the  taking  of  the  inquisition,  though  after  the  teste  of  the  extentagainst 
the  crown  debtor.  But  if  the  debtor  to  the  crown  debtor  had  notice  of  the  extent  against  the  crown 
debtor  at  the  time  he  paid  the  debt  to  the  crown  debtor,  in  that  case,  it  is  conceived,  the  payment 
would  be  bad,  and  he  would  be  still  liable  to  the  crown  in  respect  of  the  debt.  In  case  the  crown  debtor 
becomes  a  bankrupt  it  has  been  held,  that  it  is  not  by  the  taking  of  the  inquisition  but  by  the  teste 
of  the  writ  of  extent  that  the  debt  is  bound ;  and  that  the  crown  shall  be  preferred  to  the  assignees, 
notwithstanding  the  assignment  is  made  prior  to  the  taking  of  the  inquisition.  See  The  Queenv.  Ar- 
nold, 7  Vin.  104.  In  the  case  however  just  cited  the  debtor  to  the  crown  debtor  had  not  paid  his 
debt  to  the  assignees.  If  he  had  paid  it  to  them,  and  paid  it  prior  to  the  taking  of  the  inquisition 
and  without  notice  of  the  extent  of  the  crown,  in  that  case  the  payment  it  is  conceived,  would  have 
discharged  the  debtor  to  the  crown  debtor.  The  crown,  however,  it  is  presumed  would  have  had  a 
right  to  call  upon  the  assignees  to  pay  it  over  to  the  crown,  as  being  part  of  the  bankrupt's  goods,  the 
property  in  which  was  not  divested  out  of  him  at  the  teste  of  the  extent ;  and  the  crown,  in  such  a 
case,  would  have  the  same  right  to  take  the  debt  from  the  assignees  that  it  would  to  take  the  rest 
ef  his  goods. 
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son,  &c.  who  shall  be  indebted  to  the  crown  for  answering,  accounting  for,  and  paying  any  par- 
ticular duty  or  duties,  or  sum  or  sums  of  money,  which  shall  arise  or  become  due  and  payable  to 
his  majesty  from  such  person,  &c.  for  and  in  respect  and  in  the  course  of  his  or  their  particular 
trades,  manufactures,  professions,  businesses,  or  callings ;  nor  for  any  sub-distributor  of  stamps 
who  shall  have  given  bond  to  his  majesty ;  nor  for  any  person  who  shall  have  given  bond  to  his 
majesty,  either  jointly  or  separately,  as  a  surety  only  for  some  other  debtor  to  his  majesty,  until 
such  surety  shall  have  made  proof  of  a  demand  having  been  made  upon  him  on  behalf  of  his  majesty, 
in  consequence  of  the  non-performance  of  the  conditions  of  the  bond  by  the  principal,  and  then 
only  to  the  amount  of  the  said  demand ;  to  sue  out  and  prosecute  any  extent  or  extents  in  aid. 
But  the  act  not  to  prevent  any  persons  who  become  debtors  to  his  majesty  by  simple  contract 
onty,  by  the  collection  or  receipt  of  any  money  arising  from  his  majesty's  revenue  for  his  ma- 
jesty's use,  from  suing  out  extents  in  aid,  in  case  one  or  more  of  such  persons  shall  be  bound  to 
his  majesty  by  bond  or  specialty  of  record  in  the  said  court  of  Exchequer  for  answering,  securing, 
paying  over,  or  accounting  for  to  his  majesty,  the  particular  duties  or  sums  of  money  which  shall 
constitute  the  debt  that  may  be  so  then  due  from  such  person  or  persons  to  his  majesty.  The  act 
provides  that  no  extent  in  aid  shall  be  issued  on  any  bond  given  by  any  person  as  a  surety  for  paying 
or  accounting  for  any  duties  payable  by  any  body  or  society,  whether  incorporated  or  not,  carrying 
0n  the  business  of  insurance  against  risks  by  fire,  or  of  any  other  kind. 
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OF   AN   OBLIGATION. 

A  N  obligation  is  a  deed  in  writing,  whereby  one  (a)  man 
**•  doth  bind  himself  to  another  to  pay  a  sum  of  money 
or  do  some  other  thing.  And  he  that  makes  this  deed  is 
called  the  obligor,  and  he  to  whom  it  is  made  is  called  the 
obligee. 

And  it  is  sometimes  simple,  or  single ;  which  is,  when 
it  is  to  pay  a  sum  of  money,  or  do  some  other  thing,  and 
when  it  is  without  any  defeasance  on  a  condition  in  or 
annexed  to  it,  which  also  is  sometimes  with  a  penalty 
called  a  penal  bill,  and  sometimes  without  a  penalty.  And 
this  is  that  which  is  most  properly  called  an  obligation  j 
and  sometimes  also  it  is  called  a  single  bill,  or  single  bond. 
And  sometimes  it  is  double  or  conditional ;  which  is,  when 
it  is  attended  upon  and  accompanied  with  a  condition. 
And  then  it  is  said  to  be  a  bond  containing  a  penalty  with 
condition  to  pay  money,  or  do  or  suffer  some  act  or 
thing,  &c.  And  this  condition  is  sometimes  called  a  de- 
feasance, and  then  especially  when  it  is  (as  sometimes  it  is) 
in  another  deed  or  instrument;  for  most  commonly  it  is 
inserted  into  the  same  deed  wherein  the  obligation,  being 
the  other  part  of  it,  is  contained.  And  then  also  it  is 
either  subscribed  under  the  obligation,  or  included  within 
the  body  of  it,  or  indorsed  upon  the  back  of  it.  And 
quacunqw  via  if  the  condition  be  performed,  the  penalty 
is  saved;  if  not,  the  penalty  is  forfeit  (£). 

aAn  obligation  may  be  made  upon  parchment  or  paper, 
and  in  loose  parchment  or  paper,  or  in  a  piece  of  paper  or 
parchment  sewed  in  a  book,  and  either  way  it  is  good. 
bBut  if  it  be  made  on  a  tally,  piece  of  wood,  or  any  other 
thing  but  paper  or  parchment,  albeit  it  be  sealed  and  de- 
livered, yet  it  is  void.  cAnd  it  may  be  made  in  the  first  or 
in  the  third  person;  (notwithstanding  the  statute  of 
38  Edw.  3.  c.  4.  which  doth  intend  only  obligations  made 
beyond  the  sea).  And  therefore  an  obligation  so  made, 
as  "  Memorandum  quod  A.  de  B.  debeat  C.  de  D.  10/.,  in 
cujus,  fyc"  is  good. 

Albeit  the  best  manner  and  form  of  an  obligation,  is 
that  which  is  most  usual,  as  Noveritis  me  A.  de  B.  tencri  et 
jftrmiter  obligari  C.  de  D.  in  201.  legalis,  fyc.  solvend.  eidem 
C.  aut  suo  cert.  Attornat.  executoribus  aut  administratoribus 
suis.  Ad  quam  quidem  solutionem  bene  et  Jideliter  facien- 
dam  obligo  me  hczredes  executores  et  administratores  meos 
jfirmiter  per  prcesentes,  Sfc.  yet  any  words  in  a  writing  sealed 
and  delivered,  whereby  a  man  doth  prove  and  declare 

himself 
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49. 


Co.  super  Lit. 

172. 


a  Bro.  6. 
Obligation  67. 
30. 

b  Trin.  49  Eliz. 
B.R. 

G  Co.  super  Lit. 
239. 

Fitz.  Obliga- 
tion 9. 


DierSJ, 22,25. 
Co.  9.  53. 
37  H.  6.  9. 
22  Ed.  4.  22. 
Kelw.  34. 
21  Ed.  4.  39* 
11  H.  7.  6. 


(a)  Two  or  more  persons  may  be  bound  by  a  joint,  or  by  a  joint  and  several  obligation,  either  to 
one  or  more  obligees,  and  one  person  may  be  bound  to  two  or  more  obligees. 

(6)  See  fnlly  as  to  the  nature  or*  the  security  called  an  obligation,  in  }>ac.  Abr.  tit.  Obligation  (A.); 
2  Bla.  Coin.  240.  Com.  Dig,  tit.  Obligation  I  A.)  \Vood's  last.  288.  Yin,  Abr.  Obligation  (L). 
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himself  to  have  another  man's  money,  or  to  be  indebted  to 
him,  will  make  a  good  obligation  (c) ;  *  and  therefore  if  a  #  pt  3(5^ 
man  by  deed  say  but  this,  "  Memorandum,  that  I,  A.  of  B. 
do  owe  to  C.  of  D.  20/.  to  be  paid  at  Easter  next :"  or, 
"  Memorandum,  that  I,  A.  of  B.  have  had  of  C.  of  D.  20/,, 
of  which  there  is  10/.  behind,  [or  of  which  I  owe  him 
K)/.]  "  or  "Memorandum,  that  I,  A.  of  B.  have  received 
of  C.  of  D.  20/.  to  be  repaid  him  again  :"  or,  "Memoran- 
dum, that  I,  A.  of  B.  do  grant  to  owe  [or  to  pay]  C.  of 
J).  *20/.":  OT"  Memorandum,  that  I,  .A.  of/?,  do  promise  to  pay 
C.  of  D.  20/.":  or  "  Memorandum,  that  I,  A.  of  JS.  will  pay 
to  C.  of  D.  20/.":  or,  "  Memorandum,  that  I,  A.  of  /* .  have 
had  20/.  of  the  money  of  C.  of/).":  or,  "Memorandum,  that 
I,  y4.  of  /?.  have  borrowed  of  C.  of  D.  20/." :  or,  "  J/ewio- 
randum,  that  I,  .4.  of  B.  do  bind  myself  to  C.  of  JO.  that 
he  shall  receive  of  me  20/.":  all  these,  and  such  like  (rf),  arc 
4  Bro.  Obliga-  good  obligations,  So,  if  one  say,  "  ^Memorandum,  that  I, 
tiou  56.  A.  of  B.  bind  myself  to  C.  of  D.  that  he  shall  receive  20/. 

by  the  hands  of  /.  S.  when  K.  doth  -come  to  his  house, 
and  at  Michaelmas  then  next  following  5/."  this  is  a  good 
obligation,  and  the  words  "  by  the  hands  of  1.  S."  are 
«  Bro.  Obliga-  void.     e  So,  if  one   bind   himself  thus,  "  Memorandum, 
that  I,  A.  of  B.  owe  to  C.  of  Z>.  20/.,  for  payment  of  which 
I  bind  myself  and  my  goods ;"  this  is  a  good  obligation, 
f  Bro.  Obliga-  and  will  bind  the  person,  but  not  his  goods.     f  So  if  one, 
tion  52.  by  deed,  covenant   or   promise  to  do   a  thing,  and  then 

useth  these  words,  Ad  quam  quidem  promissionem  pcrim- 
plendam  obligo  me  in  20/.,  this  is  a  good  obligation  for  20/. 
*  Bro.  Obliga-  *»'  So  if  one  bind  himself  thus,  "  ft  Memorandum,  that  I,  A. 
of  B.  am  bound  to  C.  of  /).,  to  deliver  him  twenty  quar- 

tion79  °  'ga  ters  °^  corn  ty  a  day*  Ad  V10^  pcrformandum  obligo  me, 
without  more  words ;  this  is  a  good  obligation.  So  if  one 
bind  himself  thus,  "  Memorandum,  that  I,  A.  of  B.  bind 
myself  to  pay  C.  of  D.  Wl.  at  Easter,  and  if  I  fail  to  pay 
it  then,  I  do  grant  to  pay  him  20/.";  this  is  a  good  obli- 
M's  rnsc,  gation  for  the  20/.  if  he  fail  to  pay  the  10/.  »  And  some 
-ay  In-  may  recover  both  the  20/.  and  the  10/.  So  if  one 

k  Fox  v.  bind  himself  thus,  "  k  Memorandum,  that  in  consideration 

Wright,  Trin.    of  a  bill  of  50/.  wherein  /.  S.  is  bound  for  me  to  1.  D.  for 

hz.  B.  K.    pavment  Of  oof.  I  do  bind  myself  in  20/.  to  the  said  /.  S., 

to  save  him  harmless  from  all  actions  of  the  same,"  this  is 

a  good  obligation,  and  if  /.  D.  sue  /.  S.  the  bill  is  forfeit. 

Adjudged  Or,  if  one  bind  himself  thus,  "  Be  it  known,  &c.  that  I, 
A.  ofB.  do  owe  unto  C.  of  D.  the  sum  of  14/.  to  be  paid 

ow*  M.  S8      at  the  fPast  of'  &c'   toSetber  with  Gl:  which  I  owe  llilu 

KHz.  in    upon   bills  and  recognizances  subscribed  with  my  hand ; 

tin-  Exchequer  this  is  a  good  bill,  but  it  is  good  for  no  more  but  the  14/. 

and  not  for  the  6/.;  for  the  words  do  only  import  the 

time  of  payment  of  the  14/.  (e). 


(c)  For  various  precedents  of  obligations,  see  Mad.  Form.  Angl.  p.  355.    1  Horsman,  174-   i? 

((/)  That  is,  such  like  writings  scaled  and  ilelirrrcd. 

The  \\ords  "  together  with"  would  scon  to  make  the  time  of  payment  apply  to  the  6f.  as  well 
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If  one  make  a  writing  in  the  form  of  a  statute,  which  Trin.  37  Eliz. 
the  party  doth  seal  and  afterwards  legally  deliver,  bnt  it  is  B-  R-    Fitz- 
not  sealed   by  the  King's  and  Mayor's  seal,  according  to  Account  79* 
the  statute  :  albeit  this  be  not  a  good  statute,  yet  it  may  be 
a  good  obligation. 

If  one  bind  himself  to  pay  money  or  do  any  other  thing,  Perk.  sec.  158. 
and  afterward   doth  add  this  clause  in  the  deed,  Et  ad  *'itz-  Ob.  i. 
•  P.  369.      majorem  hujus  *  rei  securitatem  invent  A  .  de  B.  et  C.  de  D. 
Jide  jussores,  quorum  unusquisque  obligat  se  in  toto  et  in, 
solid,  and  these  two  do  also  seal  and  deliver  the  deed  ;  it 
seems  this  is  a  good  obligation  to  bind  them,  albeit  there 
be  no  other  words  in  the  deed. 

If  an  obligation  be  made"  to  /.  D.  to  the  use  of  /.  S.  Bro.  Obi.  72, 
this  is  a  good  obligation  for/.  S.  in  equity;  and  some  have  Cromp.Jur.63. 
said  he  may  release  it;  but  this  is  much  to  be  doubted: 
for  it  is  certain  /.  S.  cannot  sue  the  obligor  in  his  own 
name,  but  when  he  hath  cause  of  suit,  he  may  compel 
/.  D.  in  Chancery  to  sue  the  obligor. 

Jf  A.  of  B.  bind  himself  to  C.  of  D.  to  pay  20Z.  and  say  Bro.  Obi.  47. 
not  when,  yet  the  obligation  is  good,   and  the  money  is  14  H.  8.  29. 
due  presently.     So  if  the  obligation  be  Solvendum  nun- 
quam,or  solvendum  at  doomsday,  the  obligations  are  good, 
and  the  solvendum  void,  and  the  money  is  due  presently. 
So  if  A.  of  B.  bind  himself  to  C.  of  D.  in  20/.  Solvendum 
A.  de  B.  [where  it  should  be  solvendum  C.  de  D.]  the  ob- 
ligation is  good,  and  the  solvendum  void. 

If  the  obligation  be  made  thus,  [obligo  me,  fyc.]  leaving  Dier,  13. 
out  these  words  following  [hccredes  executores  et  adminis-  Br°«  OW.  15. 
tratores];  this  is  a  good  obligation,  and  the  executors  and  6^* 
administrators,  but  not  the  heir,  are  bound  by  it.     And  if 
it  be  made  thus,  [solvendum  to  the  obligee  et  successoribus 
suis,]  and  not  [executor  ibus,  fyc.]  this  is  a  good  obligation, 
and   the   executors  and   administrators,  and  not  the  suc- 
cessors, except  it  be  in  case  of  a  corporation,  shall  take 
advantage  of  it. 

An  obligation  may  be  good,  albeit  it  contain  false  or  in-  Co.  10.  135. 
congruous  Latin  or  English,  or  Latin  be  put  for  English,  JH*?*!*?*" 
or  e  contra,  if  the  intent  of  the  parties  may  sufficiently  ap-  '      ' 
pear(y):  and  therefore  if  one  be  bound  by  the  name  of 
Johannes  for  Johannem;  or  one  bind  himself  in  octogenta, 
for  octoginta  libris;    or   in  septungentis,   for    septingentis 
libris;  in  wiginti  for  viginti  Hbris;  in  sewteen  for   seven- 
teen pounds;  in   quinqucgentis  for   quingentis  libris  ;  Jm  i  Adjudged 
septuagessimo  for  septuaginta  libris  ;  U1  sexingentis  for  sex-  Vernon's  case, 
centis  libris  ;  in  quinquagessimis,  or  quinque  decies,  for 
quaginta  libris;  inoctogenta  for  octoginta  libris  ;  or  in  viginti 
livers,  for  viginti  libris;  in  viginti  nobilibus  for  twenty  nobles; 
11  or  in  octigenta  libris,  for  octoginta  libris  ;  or  quinginta  libris  M.  10  Car.  * 
for  quinquaginta  libris,  or  the  like;  these  misprisions  will  B.R. 

not  hurt  the  obligations,  for  they  are  good  notwithstand-  A^|udged- 

J  .         n  Fitz.  hugh. 

mg. 

(/)  By  stat.  4  G<?o.  2.  c.  26,  bonds  must  be  in  the  English  language,  and  not  in  Latin  or  French,  or 
any  other  than  the  English  language  ;  but  if  a  bond  was  given  in  a  foreign  country,  in  the  Ja»gHage 
of  the  cAuatry,  and  the  obligor  came  to  tkis  country,  lie  might  be  sued,  it  is  conceived,  upon 
svidi  bond. 


qun-  M-  13  Jae. 


CHAP.  XXI. 

Tres.  Bridges, 

3  &  4  Eliz. 

Co.  B. 

0  Paris'  case, 

M.  4Jac. 

B.  R. 

P  Trin.  21  Jac. 

Newel's  case. 


Co.  2.  5. 
Sec  at  Fait. 
Numb.  5. 


Co.  10.  HO. 
See  Fait    or 
Deed,  Numb. 
51. 


See  more  infra. 


Plow.  141. 
1\  H.  6.  51. 
Fitz.  Bane, 
157. 


Bro.  Obi.  89. 
Fitz.  Barre, 

Vasrhe,  8  Jac 
11.  Simpson's 
1  H.6. 


51. 
9. 


26  H.  8. 
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ing  (#).  But  if  one  by  the  obligation  bind  himself  id 
0  quinqueagentis  libris,  or  in  quinqeayentis  libris,  or  in  fjuin- 
agent is  libris,  or  in  segintis  libris;  these  obligations  are 
void;  for,  in  these  cases,  the  meaning  is  so  uncertain, 
that  it  cannot  be  discerned,  and  no  averment  will  serve  to 
supply  it  in  this  case.  p  So  if  an  obligation  be  dated 
t>3  die  Aprilie,  instead  of  Aprilis ;  this  is  a  good  obliga- 
tion, and  this  mistake  will  not  hurt. 

And  if  an  obligation  have  no  date,  or  a  false  and  im- 
possible *  date,  or  have  but  half  the  date,  as  the  year  of 
our  Lord  only,  or  if  it  want  these  words,  In  cujus  ret,  Sfc. 
or  the  like,  if  it  be  sealed  and  delivered,  it  is  a  good 
obligation  (A). 

A  single  obligation  may  be  to  pay  money,  or  to  do  any 
other  thing  that  is  lawful  and  possible,   and  such  obliga- 
tions are  good.     But  if  the  obligation  be  to  bind  a  man  to 
do  a  thing  unlawful  or  impossible,  it  is  void :  and  therefore 
if  one  bind  himself  in  an  obligation  to  kill  a  man,  burn  a 
house,  maintain  a  suit  or  the  like,  it  is  void.     So  if  the 
obligation  be  made  for  maintenance,  or  to  that  end,  or  if 
it  be  made  pursuant  to  and  in  execution  of  an  usurious 
contract,   or  the  like,  it  is  void.     So  if  an  obligation  be 
made  against  the  statute  of  23  Hen.  6,  it  is  void.     So,  if 
one  bind  himself  in  an  obligation,  and  the  matter  thereof 
is  altogether  uncertain,  or  insensible,  it  is  void ;    but  if 
there  be  any  reasonable  certainty  in  it,  it  is  good  enough. 
So  if  one  bind  himself  to  go  to  Rome  in  three  days  under 
pain  of  20/.  this  is  void. 

The  condition  of  an  obligation  may  be  either  in  the 
same  or  in  another  deed,  and  it  may  be  indorsed  on  the 
back  of  the  obligation,  subscribed  under  it,  or  contained 
within  it;  but  the  best  way  to  make  it  is  the  usual  way, 
vi/.  "The  condition  of  this  obligation  is  such,  &c."  and 
yet,  if  it  be  otherwise,  it  may  be  good  ;  for  if  an  obliga- 
tion be  made  from  A.  to  B.,  and  on  the  back  of  the  same 
these  words  are  indorsed,  •'  that  whereas  the  within 
bounden  A.  is  bound  to  B.  in  20/.  yet  B.  willeth  and 
grantcth  that  if  A.  pay  to  JB.  10/.  at  Easter,  that  then  the 
obligation  shall  be  void ;"  it  seems  this  is  a  good  con- 
dition. So  if  in  the  close  of  an  obligation  of  20/.  these 
words  be  added  "  that  if  A.  (the  obligor)  pay  10/.  to  B. 
(the  obligee)  at  Easter,  that  the  obligation  shall  be  void," 
this  is  a  good  condition.  So  if  an  obligation  be  made 
from  A.  to  B.  of  20/.  and  these  words  are  subscribed 
"  now  therefore  if  the  obligor  pay  5/.  quarterly  for  four 
years  (z),  then  it  is  agreed  that  the  obligation  shall  be  void"; 
this  is  a  good  condition.  So  if  a  single  obligation  be  made 
from  A.  to  B.  of  20/.  and  after  the  obligation  is  made,  B. 

doth 


369 


P.  370. 


Secondly,  for 
the  matter  and 
substance  of 
it. 


4.  What  shall 
be  said  a  good 
condition  of  an 
obligation ;  or 
not. 

First,  for  the 
manner  and 
frame  of  it. 


(/?)  A  1. (.ml  was  given,  conditioned  to  pay  the  sum  of  100/.  by  six  equal  payments  of  161.  13».  4<f. 
i-ai'ii,  "on  tlu-  .;d  of  itctnber  in  eacli  and  every  year,  till  the"  full  sum  of  one  pound  was  paid,0 
onittipg  by  nii>take  the  word  4t  hundred  "  between  tiM  words  "  one"  and  "  pound;"  but  the  sense  or 
intention  I, ,in-  .-vidi'iit,  it  was  held  that  the  bond  was  good.  See  H'autfh  v.  Kusscll,  5  Taunt.  7O7. 

(A)  Sec  accordingly  Wood's  Inst.  29O.  1  Wood,  767  ;  and  more  amply  by  what  words  an  obligation 
jn:i>  b«-  made,  in  Com.  Dig.  tit.  Obligation  (H).  Yin.  Ab.  tit.  Obligation  (D).  Bac.  Ab,  tit.  Obliga- 

(i)  Respecting  money  bonds,  see  infra,  page  585. 
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joth  by  another  deed  grant,  that  if  A.  pay  him  10Z.  at 
Easter,  the  obligation  shall  be  void ;  this  is  a  good  con- 
dition or  defeasance.  But  if  A.  do  bind  himself  in  an 
obligation  to  B.  of  20/.,  and  after  B.  doth  bind  himself  in 
another  obligation  to  A.  to  perform  the  covenants  of  an 
indenture,  and  in  this  second  obligation  there  is  a  proviso 
that  B.  shall  not  sue  upon  the  first  obligation  till  such  a 
time ;  this  is  not  a  good  condition. 

If  A.  be  bound  to  B.  in  20/.  with  condition  that  if  B. 
do  not  bring  A.  an  horse  before  Easter,  that  the  obligation 
shall  be  void,  this  is  a  good  condition ;  and  if  the  obligee 
will  have  advantage  of  it,  he  must  perform  the  thing;  Et 
sic  de  similibus.  So  if  A.  be  bound  in  an  obligation  to  B. 
in  20/.  with  condition  that  if  B.  shall  bring  twenty  load 
*of  wood  to  the  house  of  A.,  that  A  shall  pay  him  the20/., 
or  that  A.  shall  pay  him  20/.  when  B.  shall  bring  him 
twenty  load  of  wood  to  his  house ;  these  are  good  con- 
ditions, and  the  thing  must  be  done  before  the  money  is  to 
I>e  paid. 

If  the  condition  of  an  obligation  be,  that  if  A.  (the  obli- 
gor) do  not  pay  B.  (the  obligee)  10/.,  that  the  obligation 
shall  be  void ;  this  is  a  good  condition :  but  it  shall  be 
taken  according  to  the  words,  and  therefore  the  obligor  is 
not  to  pay  it;  and  if  he  be  sued,  he  may  plead  perform- 
ance of  the  condition  in  the  not  paying  of  it. 

If  these  words  be  omitted  in  the  close  of  the  condition 
"  that  then  the  obligation  to  be  void,"  the  condition  is 
void ;  but  it  doth  not  hurt  the  obligation,  for  that  remains 
single :  but  if  the  next  words  (viz.  "  or  else  shall  stand  in 
force")  be  omitted,  the  condition  is  never  the  worse  :  for 
as  the  addition  of  them  doth  nothing  add  to,  so  the  omis- 
sion of  them  doth  nothing  detract  from,  the  strength  of 
the  obligation. 

Secondly,  for  The  condition  of  an  obligation  may  be  to  do  any  lawful 
or  possible  thing,  as  to  pay  money,  deliver  goods,  or  cattle, 
acknowledge  a  statute,  enter  into  an  obligation,  make  a 
release,  make  an  estate,  surrender  an  estate,  make  repa- 
rations, for  quiet  enjoying,  to  save  harmless,  to  defend  a 
title,  to  perform  covenants,  to  abide  an  award,  to  perform 
a  will,  to  give  so  much  land  or  money  in  legacy,  to  pur- 
chase lands,  to  appear  in  a  court,  to  marry  another  (It),  not 
to  sue,  not  to  meddle  with  an  executorship,  not  to  revoke 
a  letter  of  attorney,  not  to  be  surety,  not  to  play  at  cards 
or  dice,  or  any  such  like  thing ;  and  such  conditions  are 
good.  So  also  it  seems  a  condition,  that  a  man  shall  not 
sell  his  goods,  is  good  (/) :  but  when  the  matter  or  thing  to 
be  done  by  the  condition  is  unlawful  or  impossible,  or  the 
condition  itself  is  repugnant,  insensible,  or  incertain,  the 
condition  is  void,  and  in  some  cases  the  obligation  also. 
And  herein  these  differences  are  to  be  observed. 

1.  When 


matter  and 
substance  of 
it. 


26  H.  8.  8. 


Bro.  Count. 
69. 


Bro.  Obi.  42. 


Curia,  B.  R. 
Pasche,  90. 
Ja.  Trueman 
and  Parram'a 
case. 


See  in  West. 
Symb. 


Pasche,  8  Jac. 
Co.  B. 


(fc)  Though  a  bond  to  marry  another  is  good,  yet  a  bond  for  the  payment  of  a  sum  of  money,  &c. 
in  consideration  of  effecting  or  bringing  about  a  marriage  between  the  obligor  and  a  third  person, 
(such  bonds  being  usually  denominated  marriage,  brocage  bonds)  are  void  ;  and  are  not  capable  of 
confirmation  even  after  the  marriage  has  taken  place.  For  fuller  information  on  this  subject,  see 
the  Editor's  Treatise  on  Marriage  Settlements,  page  492. 

(0  A  bond  for  such  a  purpose,  without  some  .good  cause  or  consideration  for  it,  would  be  bad, 
it  is  conceived,  at  least  in  equity. 
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Co.  10.  101.          if  When  the  thing  enjoined,  or  restrained,  to  be  or  not  Against  law. 
J\t  206SUI>er     to  ^e  done  by  ti*6  condition,  is  such  a  thing  in  its  own 
Pier,  304.          nature,  as   that  the  commission   or  omission  thereof,  is 
Plow.  64.          malum  in  se,  there  not  only  the  condition,  but  the  whole 
Fitz.  Obi.  13.  obligation  also,  is  void  ab  initio:  and  therefore  if  one  be 
CondTtioTand"   bounci  in  an  obligation»  with  condition  that  he  shall  kill 
in  Covenant.      a  man»  burn  a  nouse>  do  any  other  felony,  commit  any 
trespass,  maintain  any  suit  unlawfully ;  or,  being  an  officer, 
that  he  shall  take  fees  by  extortion,  or  that  he,  being  a 
sheriff,  &c.,  shall  let  a  prisoner  escape,  or  that  he  shall 
save  the  obligte  harmless  against  an  unlawful  deed,  or  that 
he    shall  not    sell    his    land  (m),    or    that    he,   being   a 
tradesman,  shall  not  use  his  trade,  (and  yet  it  seems  a 
condition  that  a  man  shall  not  use  his  trade  in  one  place, 
or  at  one  time,  or  if  he  do  that  he  shall  pay  so  much  by 
the  year  unto  another,  is  *  not  a  condition  against  law)  (ft),      *  p.  372. 
or  that  a  man,  being  an  officer,  (and  an  officer  pro  bono  pub- 
iico,)  shall   not  exercise   his  office  or  the  like ;  this  con- 
dition is  void,  and  makes  the  obligation,  and  so  the  whole 
deed  void  (o).    But  when  the  thing  to  be  or  not  to  be  done 
by  the  condition,  is  such  a  thing  as  the  omission  or  com- 
mission thereof  in  its  nature  is  not  malum  in  se,  but  only 
against  some  maxim  of  law ;  as  that  a  man  shall  make  a 
feoffment  to   his   own  wife;  or  is  but  malum  prohibitum 
only ;  as  that  a  man  shall  erect  a  cottage  contrary  to  the 
statute  of  31  Eliz.;  or  is  repugnant  to  the  estate ;  as  that 
a  feoffee  of  land  shall  not  alien  it,  or  take  the  profits  of 
it ;  or  that  a  tenant  in  tail  shall  not  suffer  a  recovery  of 
his  land,  or  the  like ;  in  these  cases,  the  conditions  only 
are  void,  and  the  obligations  remain  single  and  without 
a  condition.     And  yet  perhaps,  if  the  obligors  be  sued  Eqnity. 

upon 


(«)  A  bond  for  such  a  purpose,  without  any  consideration,  would,  clearly,  be  bad,  as  operating 

i. lint  of   alienation;    and   CTCH  with  a   consideration,    a  bond,  the  object  of  which  was  to 

:  a  sale  in  iicrpctuum,  wonld  not  be  good.     Hut  where  a  father  made  a  settlement  upon  his 

son   in    tail,  and   took   a  bond  from  him  not  to  bar  the  entail,  the  court  of  Chancery  refused  to 

against  the  bond,  on  the  ground  that  the  father  might  hare  made  the  son  a  mere  tenant 

for  life  if  he  had  pleased :  Freeman  v.  Freeman,  2  Vern.  233.     But  this  case   rests  upon  quite  a 

different  ground. 

(n)  Bonds  in  restraint  of  trade  are,  generally  speaking,  bad.     If,  however,  a  bond  is  entered  into 

for  a  sufficient  consideration  not  to  carry  on  a  particular  trade  at  a  particular  place,  such  a  bond  will 

(I.    But  a  bond  not  to  carry  on  any  trade  at  any  place,  would  be  bad,  it  is  conceived,  as  con- 

1  the  policy  of  the  law,  even  though  a  consideration  might  be  given.    The  principal  cases  on 

th<>  subject  of  bonds  and   agreements  in  restraint  of  carrying  on   trade,   are  Mitchell  v.  Reynolds, 

.M'.  Wins.  i8i.     Clarke  v.  Comer,  7  Mad.  230.    Davis  T.  Mason,  5T.  R.  518.    Gale  v.  Reed,  8  East's 

'•'>•     If  a  bond  is  given  not  to  carry  on  a  particular  trade  without  a  licence  in  writing,  a  parol 

will  not  be  sufficient;  and  though  the  restriction  imposed  by  the  bond  may  be  dispensed  with 

nee,  even  though  the  bond  says  nothing  about  dispensing  with  it,  yet  the  licence  in  such  a 

n  the  ground,  it  is  conceived,   t»iM/»  quodque  dissolvctur  co  modo  quo  collc&itur,)  must  be  irivru 

I-    SIT  ,s-t -ilirs  v.  Bickfard,  I  J.  B.  Moore's   Rep.    Itio.      £ucry,  would  a  licence  by  parol   be 

:-.t    in  <-(|uity?— It  is   apprehended   it  would  not,  unless   there  was  fraud  on  the  part  of  the 

^ranting  it,  as  by  refusing   to  grant   a  licence  by  deed,  alledging  that  one  by  parol  was 

"•nt,  and  doing  this  "in  order  to  take  advantage  of  the"  breach  of  the  bund. 

•«>lds,  1  P.  Wins.  181.     Parker,  C.  J.  in  delivering  the  resolution  of  the  court 

tin-  instance!  of  <  omlitions  against  law  in  a  proper  sense,  are  reducible  under  one  oi 

three   beads:-- 1st  Hither  to   do  something  that  is  malum  in  se,  or  malum  prohibitum.     Co.  Lit.  206. 

Cdly.  To  omit  the  doing  of  something   that  is  a  duty.     Palm.  172.     Hob.  12.    ;>dly.  To  encourage 

cucli  crimes  and  omissions.     Fit/.  Obligation.  13.    Bro.   Obligation.  34.     Dier,  118.    Such  con. 

ditiou* 
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upon    these      obligations,     they    may    have    relief    in 
equity  (p). 

Impossible.  2.  When  the  matter  or  thing  to  be  done  by  the  con-  Perk,  sect.735. 

dition  is  such  a  thing,  as  in  its  nature  is  impossible  to  be   Co-  super  Lit. 
done  at  the  time  of  the  making  of  the  obligation,  there  |9^  QM  ^ 
the  obligation  is   good,   and  the   condition   only  is  void.  27  H.  8.  29.' 
And   therefore  if  I  be  bound  in  an  obligation  with  con-  21  Ed.  4.  54. 
dition,    that  I  shall   stand  to  the  award  of  certain  per-  42  Ed.  3. 6. 
sons,  &c.  provided   that  the  award  be  made  before  the 
10th  day  of  May  next,  and  provided  that  I  have  warning 
fifteen  days  before  the  10th  of  May,  and  this  obligation  is 
made  the  9th  day  of  May;  this  is  avoid  condition (9)  ;  and 
so  if  I  be  bound  in  an  obligation  with  condition,  that  I 
will  go  to  Rome  within  three  days ;  or  that  I  will  make 
an  estate  of  White-acre  in  Dale  worth  10/.  per  annum, 
when  re  verti,  it  is  worth  but  51.  per  annum ;  or  that  I  will 
be  nonsuit  in  such  an  action ;  or  assure  such  a  piece  of 
ground,  when  in  truth  there  is  no  such  action  or  piece  of 
ground ;  this  condition  is  void,  and  the  obligation  remains 
single  and  good.     So  if  the  condition  be,  that  whereas  A.  Hil.  17  Jac. 
had  a  judgment  against  B.  the  obligor  for  20/.,  and  the   B.  R. 
obligee  hath  acknowledged  satisfaction,  if  therefore  the 

obligor 


ditions  as  these,  the  law  will  always  and  without  any  regard  to  circumstances^  defeat ;  being  con- 
cerned to  remove  all  temptations  and  inducements  to  crimes ;  and  therefore,  (as  in  Co.  Lit.  206.) 
a  feoffrnent  shall  be  absolute  for  an  unlawful  condition,  but  a  bond-void.  Amongst  things  which 
come  under  the  denomination  of  mala  prohibita,  usury,  simony,  the  buying  and  selling  of  offices, 
gaming,  &c.may  be  mentioned.  Bonds  which  contravene  the  several  acts  of  parliament  on  these  sub- 
jects are  consequently  bad.  With  respect  to  bonds  tainted  with  usury,  it  is  held,  that  they  are  bad 
even  in  the  hands  of  an  innocent  purchaser  for  a  valuable  consideration.  Lowe  v.  Waller, 
"Dougl.  708.  If  an  usurious  bond  is  cancelled,  and  one  free  from  usury  is  given  in  lieu  of  it,  the  latter 
•will  not  be  tainted  by  the  former,  but  will  be  good.  Barnes  Y.  Hedley,  2  Taunt.  184,  and  Wright  v. 
Wheeler,  1  Campb.  N.  P.  C.  163.  And  a  former  valid  surety  will  not  be  tainted  by  a  subsequent 
usurious  contract.  Perroll  v.  Shain,  1  Saund.  294.  On  the  subject  of  simoniacal  bonds,  it  may  be 
observed,  that  bonds  to  resign  a  living  generally  at  the  request  of  the  patron,  are  bad.  See  Fytche 
v.  The  Bishop  of  London,  Cunningham's  Law  of  Simony.  Dashwood  v.  Peyton,  18  Ves.  27.  But  to 
resign  upon  the  patron's  son  coming  of  canonical  age,  in  order  that  he  may  be  presented,  has  been 
held  to  be  good.  See  Partridge  v.  Whiston,  4  Durnf.  &  East's  T.  R.  359  ;  though  what  was  said  in  the 
case  of  Dashwood  v.  Peyton,  18  Ves.  27,  may  throw  some  doubt  upon  this.  Bonds  and  other  sureties 
affected  by  the  act  of  the  9th  Ann.  ch.  14.  (against  gaming)  being  made  absolutely  void  by  the  act,  are 
bad,  it  is  conceived,  in  the  hands  of  an  innocent  purchaser  for  a  valuable  consideration.  See  Lowe  v. 
Waller,  Dougl.  115.  On  the  subject  of  the  sale  of  offices,  see  supra,  page  238,  notes  z,  a,b,  and  c.  Bonds 
given  for  the  payment  of  the  purchase-money  of  any  office,  the  sale  of  which  is  prohibited,  are  void; 
and  they  are  so  even  in  the  hands  of  an  innocent  purchaser  for  a  valuable  consideration.  The  principal 
authorities  on  the  subject  of  contracts  for  the  sale  of  offices,  are  Law  v.  Law,  3  P.  Wms.  391.  Hanby 
v.  Cornford,  Willes'  Rep.  573.  Layngv.  Payne,  ib.  571.  Boivring\.  Holford,  Freem.  19.  Amongst 
things  which  are  to  be  regarded  as  mala  in  se,  may  be  noticed  concubinage,  or  the  cohabitation  of  man 
and  woman  without  being  married.  Bonds  given  in  consideration  of  future  cohabitation,  being 
regarded  as  given  pro  turpa  causa,  are  held  to  be  bad  ;  but  if  given  in  consideration  of  past  co- 
habitation, and  without  any  agreement  for  future  cohabitation,  they  are  considered  as  good  ;  but  for 
further  information  on  this  subject,  see  the  Treatise  on  Marriage  Settlements,  p.  390. 

(p)  A  Court  of  Equity  will  in  such  cases  decree  the  bond  to  be  delivered  up  to  be  cancelled. 
See  Tatton  v.  Mollineux,  Mo.  109  ;  and  Jervis  v.  Bruton,  in  2  Vern.  251.  Equity  affords  extensive 
relief  in  obligations;  as,  if  they  are  obtained  by  fraud;  if  the  consideration  is  not  performed  ;  or 
if  it  be  illegal ;  or  if  there  was  no  consideration  at  all ;  if  the  condition  by  accident  becomes 
unreasonable ;  if  the  obligation  was  obtained  by  duress,  force,  or  terror ;  and  in  various  other 
cases,  see  Com.  Dig.  Chancery  (4D.)  and  Eq.  Ca.  Abr.  tit.  Bonds  and  Obligations. 

(</)  The  condition  requiring  that  warning  or  notice  of  the  making  of  the  award  shall  be  given 
fifteen  days  before  the  10th  day  of  May,  and  the  award  being  made  only  the  day  before,  it  is 
impossible  to  give  the  requisite  notice,  and  consequently  both  the  award  is  bad  and  the  condition 
becomes  void. 
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21  Ed.  4.  53. 


l*;»sche,  9  Jac, 
B.  K. 


7  ir.  < 

llM.f, 


..   i  i. 

•2\  Ktl.  4.   10. 

Triii.  7  Jac. 
B.  K. 

obi.  y. 
11. 


obligor  shall  before  such  a  day  get  a  warrant  from' A., 
whereby  the  obligee  may  be  saved  harmless  for  the  s- 
acknowledgment,  that  then,  &c.  this  condition  is  void, 
and,  as  it  seems,  the  obligation  also,  for  that  it  is  not  only 
impossible,  but  against  law  also.  ]>ut  when  the  thing  to 
bo  done  by  the  condition  is  a  thing  possible  at  the  limn  oi' 
the  making  of  the  obligation,  and  after  by  matter  ex  post 
facto,  by  the  act  of  God,  the  act  of  the  law,  or  the  not 
of  the  obligee,  it  is  become  impossible;  in  this  case,  the 
obligation  and  the  condition  both,  are  become  void :  and 
therefore  if  a  man  be  bound  with  a  condition,  that  he  shall 
appear  the  next  term  in  such  a  court,  and  before  the  d 
the  obligor  dioth,  hereby  the  obligation  is  saved.  So,  if 
A.  be  bound  to  B.  that  1.  S.  shall  marry  Jane  G.  by  sr 
a  day,  and  before  the  day  B.  himself  marry  with  Jane  G. 
hereby  the  obligation  is  discharged,  and  B.  shall  never 
take  advantage  of  it  (>•). 

*  3.  When  the  condition  of  an  obligation  is  so  insensible      »  p.  373. 
and  incertain,  that  the  meaning  cannot  be  known,  there  Insensible,  i 
the  condition  only  is  void,  and  the  obligation  good:  as  if  certain, 
an  obligation  be  made  by  A.  to  B.,  with  condition  that  A, 
shall  keep  B.  without  damage  against  /.  <S.  for  101.  in  which 
the  obligee  is  bound  to  the  obligor ;  this  condition  is  void, 
and  the  obligation  single.     So  if  the  condition  be,  that  A. 
shall  pay  his   part  of  the  sums  of  money,   that  shall  be 
levied  for  the  trying  of  the  customs  of  M.  unless  the  word 
"  levied"  be  used  for  "  taxed"  in  that  country,  the  con- 
dition is  insensible  and  void.     So  if  A.  be  bound  to  B.  with 
condition  to  save  him  harmless,  and  say  not  for  what,  or 
r.stwhom;  this  condition  is  void,   and  the  obligation 
lei  but  if  any  sense  or  certainty  maybe  made  of  it, 
the  obligation  and  condition  shall  be  both  good  (.v). 

-t.  When   the  condition  of  an  obligation,  in  the  matter  Repugnant, 
1    of  it,    is  repugnant  to  the  obligation  itself,  there  the  con- 
dition is  void,   and  the   obligation  good:   and  therefore  it' 
.tioti  of  an  obligation  be,  that  the  obligee  shall  not 
have  benefit  by  the  obligation,  or  that  he  shall  not  sue  for 
the  money  in  the  obligation,  or  the  like;  this  condition  is 
void,  and  the  obligation  single:  and  yet  this,  by  a  defea- 

0  made  after  the  obligation,  may  be  done  (/)• 

f>.  When  the  thing  to  be  done  by  the  condition  is  to  be  Not  triable, 
done  beyond  the  sea,  it  hath  boon  held  that  the  condition 
is  void,  and  the  obligation  single,  because  the  thing  was 
not  triable  here.  Hut  it  seems  the  law  is  otherwise  now, 
and  that  the  matter  is  triable  here,  and  the  condition  good. 
And  in  all  other  cases  where  a  deed  in  general  is  \oitl  for 
misnomer,  disability,  or  otherwise,  there  an  obligation  is 
void. 

All 


(r)  Sr«>   accordingly  in  1  Wood,    7f>9 ;  and  further   as   lo   impossible   conditions,   infra,  r-- 

l'.i«.  Abr.  Obligations  (E.  1.)  Vin.  Abr.  Condition  (C.  a.)  to  (K.  a.).     Where  the  con- 
dition roNM>t<  ot'  two  parts,  one  possible  and  the  other  impossible,  see  supra,  page  l.'>7,  note  (7). 
(*)  For  the  doctrine  of  conditions  in  obligations  where  the  words  are  insensible,   see  i  Vent 
>•  M'^-  >alk.  462.    If  the  meaning  of  a  bond  can  be  made  out  by  recital 

DOOd  will   be  L'ood.     Sec  Hnsml  v.  //»?)-,  -j  Manle.   .V    Selw. 

(0  See  accordingly  Trot  v.  Spurlin^  Sir  F.  Moore's  Rep.  81 1  ;  and  further  as  to  repugnant  con- 
•moos,  in  Vin,  Abr.  Conditions  (15.  a.)     ttac.  Abr.  Obligations  (E.  2). 

P   P 
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All  bonds  with  condition  for  the  enjoying  of  spiritual 
livings,  contrary  to  the  statute  of  13  Eliz.  chap.  20,  are 
void  by  the  statute  of  14  Eliz.  chap.  11.  (u). 

If  any  ladies  or  gentlewomen  be  drawn  by  flattery,  or 
threatening,  to  enter  into  any  obligation  simple  or  con- 
ditional, to  pay  any  money  not  truly  due,  they  may  be 
relieved  by  a  course  in  the  Chancery,  for  which  see  the 
statute  of  31  Hen.  G,  chap.  39.  (v) 

5.  When  an  No  sheriff  or  his  officers  shall  take  any  obligation,  by  Stat.  23  H.  6. 

obligation  shall  colour  of  their  oflices,  of  any  person  in  their  ward,  but  chap.  10. 
be  vfcid,  for  only  to  themselves,  and  in  the  name  of  their  office,  witli 
to  anotlie^and  condition  witn  sureties  sufficient,  that  the  prisoner  shall 
not  to  the 'she-  appear  at  the  day  in  the  writ.  And  all  others,  taken  in 
riff,  or  to  the  any  other  forms,  shall  be  void.  And  persons  that  are  in 
sheriff  in  an-  his  ward,  by  execution,  condemnation,  capias  utlagatum, 
thanks1*""0  excommunication,  surety  of  the  peace,  or  some  other 
pointed  by  the  special  case,  being  sent  for  by  a  justice  for  felony  or  the 
stat. of  2311.6.  like,  may  not  be  bailed;  and  others  that  are  arrested  on  a 
C*'  T> '  •  capias  for  debt,  or  an  *  indictment,  or  otherwise  by  writ, 

*  P.  374.      bill^  or  warrant,  that  are  inain-pernable,  must  be  bailed. 
For  the    better  understanding    of  which    statute,  these 
things  must  be  observed;  that  such  obligations  as  differ 
and  vary  from  the  form  of  this  statute  in  words  and  cir- 
cumstances only,    are  good  notwithstanding  this  statute. 
RAnd  therefore  if  a  prisoner  make  an  obligation  with  a  aVillar's  case, 
condition  to  appear  and  answer  in  a  plea  of  debt,  and  say  M»  9  Jac* 
no  more,  nor  do  set  down  the  cause  of  the  debt;  this  is  a      '    ' 
good  obligation.      And   if  the  sheriff  take  an   obligation  Co.  10. 101. 
with  one  surety  only,  or  with  two  sureties  that  are  insuffi- 
cient, or  with  two  sureties  of  another  county,   this  is  a 
good  obligation.     So  if  the  debt  for  which  the  party  is 
arrested  be  three  hundred  pounds,  and  the  sheriff  take  an 
obligation  of  one  hundred  pounds  for  his  appearance,  this 
is  a  good  obligation ;  for  in  these  cases  it  is  left  to  his 
discretion,  and  it  doth  concern  him  only.     So  if  the  con-  Villar's  case, 
dition  of  the  obligation  be  for  appearance  mesne  Paschc, 
omitting  proximo  futures,  yet  it  is  a  good  obligation.     So  if  Dier,  364. 
the  party  be  arrested  by  an  attachment  out  of  the  Star- 
chamber  upon  a  contempt,  and  the  condition  of  the  obli- 
gation is,  that  if  the  obligee  shall  appear,  and  then  and 
there  shall  answer  a  contempt  by  him  committed  against 
the  King  and  his  council,  this  is  a  good  obligation.    And 
if  the  party  that  doth  make  the  obligation  be  not  in  the 
sheriff's  custody,  albeit  the   obligation  be  made  in  any 
other  manner    essentially  differing  from   the  form   pre- 
scribed in  the  statute,  yet  if  it  be  not  against  the  common 
law  it  is  a  good  obligation.     And  therefore   if,  when  a 
capias  utlagatum  be  delivered  to  the  sheriff  against  a  man, 
the  sheriff  take  bond  of  him  for  his  fees  and  his  travel ; 
this  bond,  if  it  be  not  within  this  statute,  yet  it  is  against  Antley's  case, 
the  common  law,   and  therefore  void,   because   it  is  by  Hil.  7  Jac. 
colour  of  the  statute,  an  extortion.     But  where  the  obli-   Co>  B« 

gation, 

(u)  See  stipra,  page  272,  n.  (jj). 

(v)  Any  one  from  whom  a  bond  is  fraudulently  obtained,  or  obtained  under  misapprehension,  or 
mistake,  may  be  relieved  in  equity, 
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gation,  whether  it  be  single  or  double,  made  by  a  prisoner, 
doth  essentially  differ  by  addition,  alteration,  or  diminu- 
tion, from  the  form  prescribed  by  the  statute,  there  the 

Co.  10. 101.  condition  and  obligation  both  are  void.  And  therefore  if 
such  a  prisoner  make  an  obligation  to  any  other  he:-. 
the  sheriff,  albeit  he  to  whom  it  be  made  be  called  sheriff; 
or  if  ho  make  an  obligation  to  the  sheriff  himself,  and  not 
by  the  name  of  his  oflice;  or  if  he  make  an  obligation  to 
him  by  the  name  of  his  office,  and  doth  not  rightly  name 

Newel's  case,     him ;  as  if  he  make  it  to  /.  S.  vicccomiti  in  comitatu  prcc- 

Trin.  21  Juc.  dicto,  whereas  it  should  be  dc  comitatu  prccdicto ;  all  these 
ohligatious  are  void  by  this  statute.  And  if  the  sheriff 
take  an  obligation  of  a  prisoner  for  his  appearance,  in 
case  where  he  is  not  bailable  by  the  statute,  and  so  let 
him  go  free ;  or  if  he  take  an  obligation  of  a  prisoner  that 
is  bailable  for  his  appearance,  and  doth  insert  other  things 
into  the  condition,  as  to  pay  money  for  meat,  drink,  or 
fees,  or  the  like ;  or  if  he  deliver  a  man  in  execution,  and 
take  bond  of  him  to  save  him  harmless,  or  to  *  be  a  true  *  P.  375. 
prisoner;  all  these,  and  such  like  obligations  as  these,  are 
void  by  this  statute.  If  a  man  be  a  prisoner  in  Ludgate 

Dier,  118,119.  upon  a  capias  utlagatum,  and  the  gaoler  take  an  obligation 
of  him  with  two  sureties,  with  condition  to  save  him  harm- 
.less,  and  to  discharge  his  fees,  and  to  yield  his  body  at  all 
times  upon  summons,  &c.  this  is  a  void  obligation,  as  well 
against  the  sureties  as  against  the  principal.  If  the  under 
marshal  of  the  King's  Bench,  take  an  obligation  of  one  in 

Dier,  324.  execution,  and  a  stranger,  with  condition  to  save  him 
harmless  of  all  escapes,  and  so  suffer  the  prisoner  to  go  at 
large,  this  is  a  void  obligation.  If  the  sheriff'  of  Bedford, 
having  a  prisoner  by  force  of  an  execution,  let  him  go  at 
Plow.  61,  G'J.  large,  and  take  an  obligation  of  him,  with  condition  that 
he  shall  keep  the  sheriff  without  damage  against  the  King 
and  the  plaintiff,  and  be  at  all  times  at  the  commandment 
of  the,  sheriff  as  a  true  prisoner,  and  appear  before  the 
justices  of  the  King  at  Westminster,  &c.  this  is  a  void 
obligation. 

Fitz.  Obi.  x.  J  l  a  man  be  a  prisoner  to  the  sheriff*  for  suspicion  of 
felony,  and  after  a  writ  comes  to  him  to  have  all  his 
prisoners  at  a  certain  day  before  the  justices  of  gaol  de- 
livery of  the  same  county,  and  thereupon  the  prisoner 
doth  make  a  single  obligation  to  the  sheriff  to  appear  be- 
fore the  justices  the  day  of  the  writ;  this  is  a  void  obli- 
gation, because  it  is  single  and  not  with  condition.  And 
if  the  sheriff'  bail  one  not  bailable  by  a  single  obligation, 
it  seems  this  is  a  void  obligation. 

10  H. 7. 11. 1C.       A  single  obligation  is  always  taken  most  in  advantage  of  6.  How  a  sin- 
the  obligee,  and  against  the  obligor :  but  it  is  otherwise  of  gle  obligation 
the  condition  of  an  obligation ;    for  this  is  always  taken  s] 
most  in  advantage  of  the  obligor,  and  against  the  obligee. 

Dior,  19.  310.        if  two,  three,  or  more,  bind  themselves  in  an  obligation  Joint  and 
1 '  •)-         thus,  Obligamus  nos,  and  say  no   more,  the  obligation  is  several. 

62    H 10    Joint    aml  sllal1   be  taken  to  be  J°int  °nlv'   and  not  severall   but 
u  iiam-y,  4.  10.   if  it  be  thus,  Obligamus  nos  ty  Htriimquc  nostrum  ;  or  obli- 
gamus nos  «$•  unumqucmqnc  nostrum  ;  or  obligamus  nos  fy 
p  p  2  qu^mlibet 
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nuemlibet  nostrum  ;  or  oblic/amm  nos  <$*  alterum  nostrum  (w) ; 
in  all  these  cases,  the  obligation  is  both  joint  and  several ; 
so  as  in  these  cases  the  obligee  may  sue  all  the  obligors 
together,  or  all  of  them  apart  at  his  pleasure  ;  but  it  seems 
he  may  not  sue  some  of  them  and  spare  the  rest,  but  he 
must  sue  them  altogether,  or  all  apart,  by  several  pre- 
ctpes  (x) ;  and  in  this  case,  he  may  have  several  judgments  (?/) 

and 


(w)  Where  it  Is  intended  to  bind  the  heirs  (as  is  generally  the  case)  the  heirs  should  be  named. 
Executors  and  administrators  are  bound  without  being  named,  though  it  is  usual  to  name  them  ;  and 
the  executors  or  administrators  of  the  obligee  may  sue  upon  the  bond,  although  it  is  not  made  to 
him  "  his  executors  and  administrators."  See  Ernes  v.  Handcock,  2  Atk.  509. 

(x)  But  if  the  language  of  the  bond  is,  "  and  any  two  or  more  of  us,  are  jointly  and  severally 
lield,  and  firmly  bound,  &c."  in  that  case  he  may  sue  any  two  or  more  of  them  jointly,  or  any  one 
of  them  separately.  In  the  case  of  Thomas  v.  Frazer,  3  Ves.  599.  by  the  obligatory  part  two  were 
jointly  bound,  but  the  condition  was,  that  if  they,  their  heirs,  executors,  or  administrators,  or  any 
vf  them  should  pay,  the  bond  should  be  void  ;  and  it  was  held,  that  the  bond  was  several  as  well  us 
joint— though  queer e. 

ft/)  An  opportunity  may  be  here  taken  to  make  some  slight  additions  to  what  is  said  in  the  last 
chapter  on  the  subject  of  judgments. 

Judgment  creditors,  as  against  the  debtor's  real  estate,  have  preference  between  each  other 
according  to  the  priority  of  the  judgments;  [it  is  otherwise  with  respect  to  the  debtor's  personal 
estate,  including  leaseholds  for  years  and  other  chattel  interests  in  real  estates,,  such  interests 
being  held  to  be  affected,  under  the  denomination  of  g-oods,  by  the  16th  section  of  the  Statute  of 
Frauds],  and  though  a  subsequent  judgment  creditor  may  sue  out  execution  feefore  a  prior 
one,  and  extend  a  moiety  of  the  debtor's  estate  on  an  elegit,  yet  if  such  prior  one  should  afterwards 
sue  out  execution,  he  may  take  the  estate  out  of  the  hands  of  him  who  first  sued  out  execution. 
If,  however,  there  are  only  two  judgment  creditors,  and  the  latter  should  sue  out  execution  and 
extend  a  moiety  of  the  debtor's  estate,  there  would  still  be  the  other  moiety  for  the  first  creditor  to 
extend,  so  that  he  need  not  interfere  with  the  elegit  of  the  latter  creditor  ;  therefore  it  would  seem 
to  he  only  in  cases  where  there  are  three  or  more  judgment  creditors,  that  there  can  be  any  occa- 
sion for  a  prior  one  to  defeat  the  elegit  of  a  subsequent  one. 

A  judgment  debtor's  estate  may  be  taken  in  execution  in  the  hands  of  persons  claiming 
under  a  voluntary  settlement  or  conveyance,  provided  such  settlement  or  conveyance  was  made 
after  the  judgment  was  entered  up  ;  but  if  it  was  made  before  the  judgment  was  entered  up,  in  that 
case,  whether  the  judgment  creditor  can  or  can  not  follow  the  estate  into  the  hands  of  the  volunteer 
would  seen)  to  depend  upon  this,  viz.  whether  the  judgment  debtor  was  in  debt  at  the  time  he  made 
the  voluntary  settlement.  See  supra,  page  65,  note  (s). 

With  respect  to  the  heir  at  law  of  the  judgment  debtor  (but  the  case  is  different  with  respect  to 
his  heir  or  issue  in  tail),  real  estate  which  he  has  by  descent  from  his  ancestor,  may  be  taken  in 
execution  on  a  judgment  obtained  against  the  ancestor.  And  if  the  judgment  debtor  devise  his  real 
estate,  it  may  be  taken  in  execution  in  the  hands  of  the  devisee,  or  tlio^e  claiming  under  him  as 
purchasers  or  volunteers  ;  unless  in  the  case  of  a  purchaser  he  had  some  means  of  protecting  himself 
against  the  judgment. 

Where  a  commission  of  bankrupt  is  sued  out  against  a  debtor  by  judgment,  the  judgment  cre- 
ditor loses  all  benefit  of  his  judgment,  at  least  it  gives  him  no  preference  or  priority  over  the 
bankrupt's  other  creditors;  for  the  act  of  the  2lJ«c.  1.  c.  19.  s.  9.  enacts,  that  all  judgments, 
•where  execution  is  not  taken  out  before  the  bankruptcy,  shall  only  come  in  rateably  with  other 
creditors. 

Where  however,  a  debtor  by  judgment  has  sold  and  conveyed  his  real  estate  before  his  bank- 
ruptcy but  subsequent!*/  to  the  judgment,  in  that  case  his  bankruptcy  will  not  prevent  the  judgment 
creditor  from  following  the  estate  into  the  hands  of  the  purchaser.  If,  indeed,  the  purchaser  has  not 
paid  his  money  at  the  time  of  the  bankruptcy,  there,  as  the  assignees  would  be  entitled  to  receive  it, 
the  judgment  creditor,  it  is  apprehended,  would  be  placed  in  the  same  situation  as  if  the  purchase 
had  been  made  from  the  assignees  and  not  from  the  bankrupt,  and  consequently  the  judgment  cre- 
ditor could  not  go  against  the  estate. 

Judgments  entered  up  against  any  one  after  he  parted  witli  the  estate  will  not  affect  it.  Such 
as  will  affect  it,  are  those  entered  up  either  during  the  time  he  was  the  owner  or  before  he  became 
the  owner.  The  Editor  is  speaking  of  freehold  estates,  and  not  with  respect  to  leaseholds  and  other 
chattel  interests  in  real  estates,  which,  as  we  have  before  seen,  are  considered  as  goods  or  personal 
chattels  within  the  meaning  of  the  16th  section  of  the  statute  of  Frauds. 

With  respect  to  real  estates,  it  will  appear  from  what  is  said  in  the  last  chapter,  that  such  estate* 
cannot  be  extended  in  the  hands  of  purchasers,  unless  the  judgment  is  docketed  according  to  the  act 
4  &  5  IT.  $  M.  c.  20,  (made  perpetual  by  the  7  &  8  II'.  ly  M.  c,  36.  s.  3.)  This  act  is  confined  to  judgments 

in 
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and  several  executions  against  the  obligors,  and  take  all 
their  bodies  in  execution ;  but  he  shall  have  satisfaction 
but  once,  or  from  one  of  them  only  ;  for  after  he  hath 
been  satisfied  by  one,  the  rest  shall  be  discharged.  But 
in  the  first  case,  where  the  obligation  is  joint,  and  not  se- 
veral, the  obligee  must  sue  all  the  obligors  together,  for 
he  cannot  sue  one  alone,  with  effect,  without  the  rest, 
unless  it  be  in  some  special  cases,  as  where  one  of  the 
obligors  alone  doth  seal  the  deed  (~),  or  where  all  of 
them  do  seal  but  one  of  them  is  an  infant,  a  woman 
covert  (a),  a  monk,  or  the  like  (6),  *  or  where  one  of  *  P.  376. 

them 

in  the  Courts  at  Westminster,  and  docs  not  extend  to  judgments  in  the  Court  of  Great  Session  in  Wale*, 
or  in  tin-  Courts  of  Session  iu  the  Counties  Palatine  of  Lancaster,  Chester,  or  Durham.  The  docket, 
thm -fore,  directed  to  be  kept  by  the  act  of  W.  $  M.  affords  no  means  of  diacOTcrinf  jadgtnentl  In  tbcte 

courts,  in  order,  however,  the  better  to  discover  such  judgments,  the  act  of  8  Geo.  1.  c.  25,  direct* 
that  the  Judges  of  the  Courts  of  Great  Session  in  Wales,  and  the  Courts  of  Session  in  the  said 
Counties  Palatine,  shall  set  down  the  day  of  signing  judgments  in  a  paper  book  or  docket,  and  also 
in  the  margin  of  the  judgment  loll;  and  that  as  against  purchasers  such  judgments  shall  not  telate 
to  the  first  day  of  the  term  or  session,  but  only  from  the  day  of  signing  them.  The  1 5th  section 
of  the  statute  of  Frauds,  had  made  a  similar  provision  respecting  judgments  in  any  of  the  courts  at 
ll'fstininsttr,  and  directed  that  judgments,  as  against  purchasers  for  a  valuable  consideration,  should 
only  affect  lands,  tenements,  and  hereditaments,  from  the  time  of  signing  the  judgment,  and  not, 
ns  before,  by  relation  to  the  first  day  of  term,  <!vc. ;  but  as  the  act  of  W.  $  M.  directs  that 
judgments,  as  against  purchasers,  shall  only  have  effect  from  the  time  of  docketing,  the  time  of 
.signing  the  judgment  is  of  course  immaterial,  and  consequently,  the  above  noticed  section  of  the 
statute,  of  Frauds  is  rendered  of  no  consequence. 

The  above  noticed  act  of  the  8  Geo.  1.  directs  a  docket  to  be  kept,  in  order  to  facilitate  searches 

inizanci:<  taken  before  the  Chief  Justices  of  the  King's  Bench  and  Common  Pleas,  and  before 
the  mayor  of  the  staple  at  Westminster  and  Recorder  of  London. 

(-}  \  bond  purporting  to  be  from  two  but  only  executed  by  one,  but  executed  by  him  as  for  him- 
s<  If  and  also  fur  his  co-obligor  by  the  authority  and  in  the  presence  of  the  co-ohligor,  but  not  execute. I 
in  both  names  !mt  only  in  the  name  of  the  party  who  actually  signed,  such  a  bond  was  held  to  bind 
both  the  obliuors.  See  Hall  v.  Dunsteri'illc,  4  T.  K.  :U;}.  P>ut  where  one  of  two  oblig* 
a  bond  for  himself  and  his  co-obligor  but  without  any  authority  from  the  co-obligor,  the  bond  was 
held  only  to  bind  the  party  signing  it.  HUlutt  v.  Duries,  1  Bos.  A:  Pill.  3.58.  If  two  are  i'jleuded  to 

.nd  by  an  obligation,  but  the  name  of  one  of  them  is  by  mistake  omitted  in  tlic  obligatory 
part,  \it  it'  lie  executes  the  bond  he  will  be  bound,  if  not  at  law,  yet  at  any  rate  in  equity.     See 

v.   i7u/,/M«H,  Pre.  in  Ch.  :',oo. 

a  married  woman,  who  has   a  separate  estate,  with   a  power  of  disposing  of  it,  executes 
a  bond,  sucii  bond  will  allect  her  separate  estate  in  equity.     See  I'eacock  v.  Monk,  'J  Vcs.  I-AI.    Huluu 

•unit,   1  IJro.  C.  C.  lo. 

(&)  In  the  case  of  sureties,  if  one  of  two  or  more  sureties  should  seal  a  bond  under  the  impression 
that  the  others  would  also  execute,  but  such  others  should  afterwards  refuse  to  do  so,  in  such  c:i-c,  it 
is  conceived,  the  surety  who  executed  would  not  be  liable  in  equity  to  the  payment  of  more  than  he 
Mould  have  been  liable  to  pay  as  between  the  sureties  tlu>mselces  in  case  they  had  all  executed  :  As,  foe 
instance,  if  there  were  two  sureties  or  intended  sureties  but  only  one  of  them  signed,  such  one  would 
only  be  liable,  in  equity  to  die  payment  of  one  half  of  the  debt;  or,  in  other  words,  equity,  would  re- 
strain the  obligee  from  proceeding  at  law  for  the  recovery  of  more  than  one  half.  So,  if  it  was  intended 
that  three  sureties  should  execute  but  only  one  of  them  does  so,  such  one  would  be  liable  in.e  juity 
to  only  one-third.  The  Editor  does  not  find  any  authority  in  support  of  tlie  opinion  he  has  just 
idvanced,  but  the  soundness  of  it,  it  is  conceived,  can  hardly  be  doubted,  when  it  is  considered, 
that  >\ here  there  are  two  or  more  sureties,  there  is  reason  to  presume,  that  each  of  them  agrees 
me  so  in  consequence  of  the  others  becoming  so,  as  knowing,  that  if  he  is  crvlled  upon  t>> 
the  money,  he  can  either  b.y  action  at  law  or  suit  in  equity,  compel  the  other  sureties  to 
contribute  their  proportions  of  it:  but  if  the  other  snretjes  never  execute  the  bond,  tii 
who  »!(.(>  execute  it  cannot  have  this  remedy;  and  having  executed,  under  the  impression,  or 
tinder  tin-  expectation  that  lie  would  have  it,  the  case,  it  is  conceived,  is  clearly  one  for  equitable 
relief.  .  \,,/>!(',  i  Meriv.  on'4.  The  same,  it  is  conceived,  would  be  the  case  if  one 

of  the  «uieti«-s  \\.is  competent  to  bind  himself  and  the  others  were  not,— as  infants  or  feme  coverts.    If 
•  ret\  knew  of  the  ineompetcncy  of  the  others  thai  might  alter  Hie  t 

two  or  mo'c  M.-.etiis  pays  all  the  money,  he  may,  cither  by  bill  in  equity,  or  .:t  law 

con>|"  I   the  others  to  repay  him  a  proportion  of  tin-  money  according  to  the  number  t'.f  the  MI, 
v.  Lord  n'inchchm.  cited  1-iVcs.  lo^.     MadUox v.  J< .«. 

U.  15. 
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them  is  dead  (c) ;  for  in  these  cases,  one  or  some  of 
them  may  be  charged  without  the  rest.  But  otherwise 
the  plaintiff  cannot  proceed  in  his  suit  against  one  or 
some  of  them,  without  the  rest,  except  the  defendant 
give  him  advantage:  for  howsoever  the  suit  be  well 
begun,  when  one  or  some  of  them  alone  is  or  are  sued, 
(for  it  shall  not  be  intended  that  the  rest  are  living,  Hil.  S9  Eliz. 
until  it  be  shewed  by  the  other  party,)  yet  the  de-  ?\?l\ 
fendant  is  not  bound  to  answer,  unless  the  rest  be  sued  Ju  ge 
also ;  and  therefore  in  this  case,  he  or  they  that  is  or  are 
sued  alone  are  thus  to  take  advantage  of  it,  viz.  to  shew 
the  matter  to  the  court,  and  to  plead  in  abatement  of  the 
writ :  for  if  he  appear  and  shew  it  not,  but  plead  non  est 
factum,  or  the  like,  to  the  obligation,  the  jury  must  find 
against  him,  and  he  will  be  charged  with  the  whole  debt. 
And  so  also  if  one  appear,  and  the  other  make  default  and 
is  outlawed,  it  seems  he  that  doth  appear  must  answer 
all  (d). 

Executors 

1  J.  B.Moore,  2.  Cowellv.  Edwards,  2  Bos.  &  Pul.  268.  And  the  right  to  contribution  exists 
amongst  sureties  whether  they  are  all  bound  by  the  same  bond,  or  other  instrument,  or  by  several;  and 
if  they  are  bound  by  different  bonds  the  right  still  exists,  although  one  or  more  of  the  sureties 
becomes  so  without  the  knowledge  of  the  others.  See  Craythorne  v.  Swinburne,  14Ves.  164.  And 
this  right  to  contribution  amongst  sureties  exists  without  regarding  whether  the  principal  may  be 
solvent  or  not.  Cowcll  v.  Edwards,  2  Bos.  &  Pul.  268.  It  may  hardly  be  necessary  to  observe, 
that  if  a  surety  pays  the  money  he  may  compel  the  principal  to  repay  it ;  and  it  has  been  held, 
that  where  a  surety  pays  a  bond  or  other  specialty  debt  of  his  principal,  and  the  principal  dies 
•without  repaying  the  surety,  that  the  surety  shall  be  considered  as  specialty  creditor  of  the  prin- 
cipal, and  consequently  have  the  advantages  of  a  specialty  creditor.  See  Hotham  v.  Stone,  and 
Gaynerv.  Boyner,  cited  2  Madd.  437;  but  see  Robinson  v.  Wilson,  2  Macld.  434. 

A  surety  has  not  only  the  power,  after  he  has  paid  the  debt,  to  call  upon  the  principal  for  repay- 
ment, but  even  before  payment,  he  may,  in  equity,  compel  the  principal  to  relieve  him  from  his 
liability,  by  making  the  principal  himself  pay  it.  See  Antrobus  v.  Davidson,  3  Meriv.  579.  A  surety 
•will  be  relieved  from  his  liability  by  the  obligee  releasing  a  co-surety  or  the  principal  from  the 
payment  of  the  debt  *.  See  Bower  v.  Swadling,  \  Atk.  294.  and  Clayton  v.  Kynaston,  2  Salk. 
673.  And  this  will  be  the  case  in  equity  as  well  as  at  law,  (see  Bower  v.  Swadling)  unless  the 
obligee  has  assigned  the  bond,  in  which  case  his  release  would  be  void  in  equity.  See  case 
last  cited.  And  a  surety  will  be  relieved  from  his  liability  by  the  obligee  giving  the  principal  further 
time  for  the  payment  of  the  money ;  and  this  will  be  the  case  though  it  is  expressly  agreed,  that 
giving  such  further  time  shall  be  without  prejudice.  Boultbee  v.  Stubbs,  18  Ves.  20.  Samuell  v. 
Howorth,  3  Meriv.  272.  Eyre  v.  Bartrop,  3  Madd.  221.  Nesbitt  v.  Smith,  2  Bro.  Cha.  Ca.  579.  If 
indeed  the  surety  is  a  party  to  the  agreement  by  which  further  time  is  given  to  the  principal,  there  it 
is  presumed  the  surety  will  not  be  released  from  his  liability.  Where  a  person  joins  as  surety  in  a 
bond  for  performance  of  covenants  in  a  lease,  he  will  still  be  liable  although  the  principal  becomes 
a  bankrupt  and  is  discharged  under  the  act  of  the  49th  Geo.  3.  c.  121.  s.  19.  See  Inglis  v.  Macdougal, 
1  J.  B.  Moore,  196.  and  even  if  the  lease  is  given  up. 

(c)  If  two  are  bound  jointly  and  not  severally  and  one  of  them  dies,  the  survivor  only  can  be 
sued  at  law  and  not  the  heirs  or  executors  of  the  one  deceased ;  but  in  equity  it  is  held,  that  the 
heirs  or  executors  of  the  deceased  obligor  shall  contribute  pari  passu  with  the  survivor.  See 
Primrose  v.  Bromley,  1  Atk.  88,  and  Bishop  v.  Church,  2  Ves.  371.  This  doctrine,  however,  can 
only  be  considered  as  applicable,  it  is  conceived,  in  cases  where  the  deceased  and  the  surviving 
obligor  were  both  sureties,  and  where  the  latter  calls  upon  the  representatives  of  the  former  for 
contribution;  or  probably  where  the  principal  is  insolvent. 

(rf)  See  more  amply  as  to  joint  and  several  obligations,  in  Com.  Dig.  Obligations  (F.  and  G.) 
Vin.  Abr.  Obligations  (G.)  &  (P.)  Bac.  Abr.  Obligations  (D.  4.) 


*  Where  it  is  intended  to  relieve  one  of  two  or  more  sureties  from  his  liability,  but  to  preserve 
the  liability  of  the  others,  the  proper  way  is  for  the  obligee  to  covenant  with  the  party  intended  to 
be  released  not  to  sue,  and  that  if  he  does  the  deed  of  covenant  may  be  pleaded  in  bar.  See 
Dean  v.  Newhall,  8  Durnf.  &  East's  T.  R.  168,  and  cases  there  cited.  [A  covenant  not  to  sue  a  sole 
obligor,  or  not  to  sue  any  of  two  or  more  obligors,  will  operate  as  a  release.  See  Lacey  v. 
12  Mod.  551. ;  and  sec  Dean  v.  Newhall,  8  Durnf.  &  East's  T.  K.  173.] 
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Dier,  14.  271.  Executors  and  administrators  shall  be  bound  by  tlie 
obligation  of  the  obligor,  albeit  they  be  not  named  (e): 
but  the  heir  of  tbe  obligor  shall  not  be  bound  by  the  obli- 
gation,  unless  he  be  named  in  the  obligation,  viz.  obKgo  me, 
hcercdcs,  tie.  (f). 

Sec  before.  If  an  obligation  be  made  to  one  and  his  heirs,  or  to  one 

and  his  successors  ;  the  executors  and  administrators,  not 
the  heir,  or  successor,  shall  take  advantage  of  it(</). 

Dicr,  ;;.'(>.  If  one  bind  himself  in  an  obligation  of  200/.  to  A.  and 

B.  soh-chd.  100/.  to  A.  and  100/.  to  B.  and  A.  die,  it  seems 
the  executors  of  A.  shall  not  have  100/.  but  that  B.  shall 
have  the  whole  '200/.  sad  quaere  (ft). 

I'.io.  Oblig.-i,         If  one  bind   himself    by  obligation  to  /.  S.  to  pay  him 

tion,  5i>.  an  ^o/.  when  K.  doth  come  to  his  house,  and  at  Michael- 

?;u/.s  then  next  following  100/.  more;  Michaelmas  then  next 
following  shall  be  taken  for  next  following  the  making  of 
the  obligation,  and  not  next  following  the  coming  of  K.  to 
his  house. 

I>i»-r,  128.  If  one  bind  himself  to  pay  money  upon  a  single  obliga- 

P«T  three          tjon    anti  jotk  not  say  wiien    in  this  case  it  must  be  paid 

presently. 

If  one  bind  himself  by  obligation  to  pay  money  at 
Michaelmas,  and  doth  not  say  which  Michaelmas;  this 
s]iau  j^  ta^cn  for  Michaelmas  next  after  the  date  of  the 
obligation  ;  and  so  also  it  shall  be  taken  in  the  condition 
of  an  obligation. 

If  one  bind  himself  to  pay  20/.  in  the  year  of  our  Lord 
which  shall  be  1599,  in  and  upon  the  13th  of  October 
m'xt  cnsuinS  tlle  date  of  the  obligation  ;  this  shall  be 
t:l^cn  to  De  l'ue  tne  13th  °f  October,  1599,  and  not  next 
after  the  obligation.  See  more  infra. 

The  condition  of  an  obligation,  when  it  is  doubtful,  is 
always  taken  most  favorably  for  the  obligor,  in  whose  ad- 
PUT,  1  1.  -I.  vantage-  it  is  made,  and  most  against  the  obligee;  yet  so  as 
an  npial  ;md  reasonable  construction  be  made  according 
to  th;-  minds  of  the,  parties,  albeit  the  words  sound  to  a 
contrary  understanding  (i). 

)'•  ik.  sect  *  If  something  be  by  a  condition  to  be  done,  and  it  is 

7Uj-  set  down  indefinitely,  and  not  set  down  who  shall  do  it,  if 

tl^  obii-ee  hath  more  skill  to  do  the  thing  than  the  obli- 
gor,  it  shall  be  done  by  him  ;  otherwise  it  shall  be  done 
by  the  obligor  :  as  if  a  tailor  be  bound  to  me  in  an  obli- 
Cation,  with  condition,  that  if  1  bring  him  three  yards  of 
cloth  which  shall  be  measured  and  shaped,  and  if  he  make 

mo 
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Executors. 
Heir. 


For  the  time 
of 


Curin  in  the 
Marches  of 
Wales,  Trin. 


Agreed, 

'<••  K.R 

SV7  Sim- 
.  Haiick 


7.  How  an 
obligation  with 


Of  an 

tion  shall   be 

taken.    And 


beuerfuriBed. 


*P.  377. 

Fi*st,  in  re- 

^rson^  that 
^Tc  to  ^j0 

thiug, 


(c)  See  arrordiiiiily  T>r.  Abr.  Obligation,  pi.   15.     Also  the   ordinary  shall   be  bound  if  ha   ad- 

rs  Uiitl.  and  Yin.  Abr.  Obligatioi. 

(/)  It'  the  obligation  is  in  the  nature  of  a  contract,  as  to  sell  or  settle  an  estate,  «&e.  there,  if  the 
obligor  <lii'A  before  conveying  or  settling  the  estate,  his  heir  \\ill,  in  equity,  be  compelled  to  convey 

tie  it  although  not  named  in  the  bond.     See  llolthfun  v.  Rylnnil,   Nels.  (Jha.  Ca».  205. 
(g)  The  (  h.imbeilain  of  the  City  of  London  may  take   a  bond   to  him  and  his  successors  for  the 
b.-uetit  «>t"  the  Orphan's  Fiuui.     See  -J  Black.  Cooun.  ! 
(h)  If  lie  \vas  entitled  ;it  law  to  receive  tlie  whole,  equity  would  clearly  consider  him  a  trustee  for 

\.  as  to  a  moiety. 

(i)  If  ihe  iiH-anini:  of  tlie  paitle*  can  b;-.  made  out  by  recitals  in  the  bond,  the  bond-  will  be  good, 
v.  Long,  ti  Maul.  &  Sclw.  J63. 
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me  a  cloak  of  it,  &c.  and  it  is  not  said  by  whom  it  shall 
be  shaped,  this  must  be  done  by  the  tailor  (ft). 

Secondly,  in          If  the  condition  of  an  obligation  be  to  pay  money,  or  Co.  super  Lit. 

respect  of  the  do  any  other  transitory  act  to  the  obligee  himself,  and  no  '-2°8-  2.  79,  80. 

thin^isTo^'e  timc  is  set  for  the  doing  thereof,   but  a  place  only;  this  l™££ 

done!  '  G  regularly  must  be  done  in  convenient  time,  and  that  with- 

out request.  So  also  in  case  where  the  thing  to  be  done 
is  in  its  nature  local,  but  yet  such  a  thing  as  may  be  done 
in  the  absence  of  the  obligee,  and  without  his  concurrence, 
as  to  acknowledge  satisfaction  on  a  judgment,  make  a  lease 
for  years,  or  the  like,  it  must  be  done  in  convenient  timc, 
and  without  request.  So  also  in  case  where  the  thing  to 
be  done  is  local,  and  the  concurrence  of  both  parties  ne- 
cessary thereunto,  yet  when  it  is  to  be  done  to  a  stranger, 
and  not  to  the  obligee,  as  if  the  condition  be  that  the 
obligor  shall  make  a  feoilmcnt  to  /.  S.  it  must  be  done  in 
convenient  time  without  request.  But  where  the  thing  to 
be  done  is  local,  and  the  concurrence  of  both  parties  ne- 
cessary thereunto,  and  the  act  is  to  be  done  by  the  obligor 
himself,  or  by  a  stranger,  to  the  obligee  himself,  as  where 
the  condition  is  that  the  obligor,  or  a  stranger,  shall  in- 
feofl*  the  obligee ;  in  this  case,  the  obligor,  or  the  stranger, 
shall  have  time  to  do  it  during  his  life,  unless  the  obligee 
do  hasten  it  by  request,  and  if  he  request  it  sooner,  then 
it  must  be  done  in  convenient  time  after  request  made. 
Arid  yet  if  the  thing  to  be  done,  be  to  be  done  wholly  by 
the  obligor,  or  a  stranger,  and  doth  nothing  concern  the 
obligee,  as  where  the  condition  is  that  the  obligor  shall  go 
to  Rome,  or  that  /.  S.  shall  preach  at  Paul's  Cross,  or  the 
like ;  in  the  first  case,  it  may  be  done  at  any  time  during 
the  life  of  the  obligor;  and  in  the  last  case  it  may  be  done 
at  any  time  during  the  life  of  /.  S.,  and  request  in  this 
case,  shall  not  hasten  it. 

If  an  obligation  be  with  condition  to  grant  a  rent  or  an  Co.  2.  so. 
annuity  to  the  obligee  during  his  life,  to  be  paid  at  Easter,  8uPer  Lit-  208t 
and  no  time  is  set  for  the  doing  of  it ;  this  rent  must  be 
granted  before  Easter  next  after  the  obligation,  or  else  the 
obligation  will  be  forfeit.      And  if  the  condition  be  to 
grant  an  advowson,  and  no  time  is  set  for  the  doing  there- 
of, it  must  be  done  before  the  church  become  void,  or 
otherwise  the  obligation  shall  be  forfeit. 

If  the  condition  be  to  do  a  thing  upon  a  day  in  the  year,  Dier,  77.. 
and  there  be  two  days  of  that  name  in  the  year,  in  this 
case,  it  seems,  it  must  be  done  that  day  that  is  furthest  off 
».  P.  378.     fr°m  the  tmie  °f  the  making  of  *  the  obligation,  especially 
if  that  day  be  the  more  notorious  of  the  two  days(/). 

If 

(k) "  The  contracts  of  parties  are  to  be  interpreted  according  to  their  intent  and  the  subject  matter; 
as  if  a  tailor  be  obliged  or  promise  to  make  a  suit  of  clothes  for  me.  I  ought  to  deliver  him  the 
cloth,  for  that  it  is  usual,  and  not  for  him  to  provide  it :  but  if  a  shoe-maker  be  obliged  to  make  a 
pair  of  shoes  for  me,  he  is  also  to  find  the  leather,  because  it  is  usual ;  per  cur'  in  Oats  v.  ThornhiU^ 
1  Lev.  93.  See  further,  by  whom,  and  to  whom  the  condition  of  an  obligation  is  to  be  performed,  in 
Bac.  Abr.  Obligations  (F.  S.)" 

(I)  According  to  the  rule  before  propounded,  viz.  that  where  the  condition  is  doubtful  it  shall 
l>e  always  taken  most  favourably  for  the  obligor  ;  according  to  this  rule,  perhaps,  in  the  case  just  putj 
it  should  be  left  to  the  obligor  to  do  the  thing  on  which  ever  day  he  thought  fit. 


CHAP.  xxi.  OF  AN  OBLIGATION.  378 

Adjudged.  If  the  condition  be  to  pay  10f.  the  llth  of  May  next 

M.  20  Jac.         following,  and  the  obligation  is  dated  the  5th  of  May,  in 

Prefect's  case  ^lis  Case  tlie  mouey  rnust  ^e  Paic*  tue  lltu  day  ot  luc 
same  month  of  May,  and  not  of  the  next  month  of 

May  (m). 

<2<>  Eil.  4.  25.  It  the  condition  be  to  stand  to  the  award  of  /.  S.  and 
/.  N.  award  money  to  be  paid,  but  set  no  time  for  the 
payment  of  it ;  this  must  be  paid  in  convenient  time,  else 
flic  obligation  shall  be  forfeit. 

1'erk.  sect.  If   one  be  bound    to   me    in  an  obligation,  with  con- 

dition that  if  I  eiifcoff  him  of  White-acre,  he  will  pay  mo 
10/.  but  doth  not  say  when,  this  must  be  done  as  soon  as  I 
make  him  the  feollment.  So  if  one  be  bound  to  mo  that 
if  the  goods  I  have  delivered  to  B.  shall  be  lost,  that  C. 
shall  satisfy  me  for  them,  and  doth  not  say  when;  this 
shall  be  presently  after  the  losing. 

M.  fJac.  B.R,       If  the  condition  be  to  pay  /.  S.  money  when  he  shall 

Cransdenet        comc  to  the  age  of  twenty-one  years,  in  this  case  it  must 

M6rse  s  cu»c.  ....  ,        T  ,, J  -.    ..    J  ,  .     ,,  ,,  , 

M  paid  the  very  day  /.  &  doth  come  to  his  full  age,  and 

payment  after  is  not  a  suflicient  performance  of  the  con- 
dition («). 

ii/.  B.  R.  If  the  condition  be,  to  come  at  a  day  to  such  a  place  to 
Fit/.,  liamy.i'j.  do  a  tiling,  and  the  thing  cannot  be  done  without  the  con- 
currence of  the  other  party,  in  this  case,  the  obligor  must 
stay  until  the  very  last  instant  of  the  day  for  his  coming; 
and  it  seems  also  he  must  stay  at  the  place  all  the  day 
long. 

If  the   condition   be  to  pay  a   rent  at  Michaelmas,  or 
'     within  twenty    days  after,    the  obligation   is   not   forfeit 
before  the  twenty  days  be  past. 

If  one  be  to  do  a  thing  on  a  day  certain,  he  may  do 

nil'.'  V?''          li  on  any  Part  of  tne  day  whilst  tue  light  doth  last:  and 
7  i;,i  if  the  condition  be  to  do  a  thing  by  or  before  a  day,  it 

may  be  done  the  last  instant  of  the  day  before,  and  it  is 
sufficient  (o). 

If  the  condition  of  an  obligation  be  to  pay  money,  or  3.  In  respect 
7  £j  do  any  like  transitory  act  to  the  obligee  on  a  day  certain,  of  the  place 

is.  but  no  place  is  set  down  where  it  shall  be  done;  in  this  ^|jcre  the 
ct.  3io,  case  it  must  be  done  to  the  person  of  the  obligee  whereso-  j","^  Ii3 
ever  he  be :  and  for  this  purpose  the  obligor  must  at  his 
peril  seek  out  the  obligee,  if  he  be  intra  quatuor  mcenia, 
otherwise  the  obligation  is  forfeit;  but  if  the  obligee  be 
not  within  the  kingdom  at  the  time  when  the  thing  is  to  be 
done,  he  is  not  bound  to  seek  him,  so  neither  is  the  obli- 
gation forfeit  for  not  doing  of  the  thing.  So  if  one  grant 
an  annuity  to  another,  and  doth  not  set  down  where  it 
shall  be  paid,  and  gives  a  bond  with  condition  for  the  pay- 
ment thereof;  in  this  case  it  must  be  done  to  the  person  of 
the  obligee,  wherever  he  be:  and  the  like  law  is,  as  it 
seems,  where  the  thing  to  be  done  by  the  condition  is  to 

be 

(MI)  Adjudged  accordingly,   Cro.  Jac.  646.  but  a  writ  of  error  being  brought,  the  parties  cora- 
IMMM  di-d.     Sr»-  further  in  Huckley  v.  (JuiMbunk,  Cro.  Jac.  678. 

'.'it  if  p.iMnrnt  is  made  after  the  day,  the  act  of  the  4  Ann.  c.  16.  *.  12.  may  be  pleaded  it;  bar 
n  action  on  the  bund. 

(•0  Soc  aiTordin»ly  rrrbatim  in  1  Wood,  77o  ;  and  more   amply  as  to  the  time  when  the  condition 
of  the  obligation i3  to  be  performed,  ante,  p.  131.  uud  iu  liac.  Abi.  Obligation  (F.  10 
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4.  In  respect 

of  the  thing 

itself  to  be 

done. 

To  perform 

covenants. 


To,  make  a 
feoffment, 
lease,  &c. 


To  make  a  re- 
lease, or  other 
assurance. 


be  done  by  or  to  a  stranger ;  but  when  the  thing  the  party 
is  bound  by  the  condition  to  do  is  local,  he  is  not  bound  to 
go  any  *  further,  or  to  any  other  place,  but  to  the  place 
itself:  and  therefore  if  the  condition  be  to  make  a  fcoff- 
nient  of  a  piece  of  land,  the  party  that  is  bound  to  do  it 
is  not  bound  to  go  to  any  other  place  but  to  the  piece  of 
land  to  do  it :  and  if  a  man  make  a  feoffmcnt  in  fee,  or 
lease  for  life  or  years  of  land,  rendering  rent  generally, 
and  gives  an  obligation  with  condition  for  the  payment 
of  the  rent,  the  feoffee  or  lessee  is  not  bound  to  go  to 
any  place  from  the  land  to  seek  the  feoffor  or  lessor  to  pay 
him  this  rent. 

If  the  condition  be,  to  deliver  twenty  quarters  of  corn   Perk,  sect 
such  a  day  to  the  obligee,  and  no  place  is  set  down  where   785« 
it  shall  be  delivered,  in  this  case  it  is  sufficient  if  the 
obligor,  when  the  corn  is  ready,  do  give  notice  thereof  to 
the  obligee,  and  to  wish  him  to  appoint  a  place  whereunto 
the  obligor  may  bring  it,  and  if  he  refuse  to  appoint  a 
place  it  is  at  his  own  peril ;  or  the  obligor  may  bring  the 
corn  to  the  house  of  the  obligee  (and  this  is  the  safest 
way),  and  if  the  obligee  refuse  it,  the  condition  is  per- 
formed, and  the  obligation  is  discharged  (/>}. 

If  the  condition  be,  to  perform  all  the  covenants  in  an  Co.  4. 80. 
indenture,  this  shall  be  taken  as  well  for  the  covenants  in  Dier>  257- 
law  as  for  the  covenants  in  deed. 

If  a  lease  be  made  of  a  manor,  excepting  a  close,  and  Plow.  67. 
the  lessee  make  an  obligation  to  the  lessor  with  condition 
that  the  lessee  shall  perform  omnia  fy  sinyula  in  scripto 
prcedicto  cottenta ;  by  this  the  close  shall  be  taken  to  be 
within  the  condition,  so  that  if  the  lessee  disturb  the  lessor 
in  the  close  excepted,  this  shall  be  a  breach  of  the  con- 
dition (<?). 

If  the  condition  be,  to  make  a  feoffment  to  the  obligee   See  Covenant, 
of  land,  in  this  case  the  feoffment  may  be  made  with  or 
without  writing,  and  if  it  be  made  by  writing,  it  may  be 
made  without  any  warranty  or  covenants,  and  this  will  be 
a  sufficient  performance  of  the  condition  (r). 

If  the  condition  be,  that  the  obligor  shall  make  a  lease   Co.  6. 33. 
to  the  obligee  for  twenty  years,  and  it  is  not   set  down 
when  the  lease  shall  begin,  it  shall  begin  presently. 

If  the  condition  be,  that  the  obligor  shall  do  any  act  Dier,  218. 
upon,  request  that  the  counsel  of  the  obligee  shall  think 
reasonable,  as  for  example,  shall  do  any  act,  &c.  for  the 
releasing  of  an  obligation,  wherein  the  obligee  is  bound  to 
the  obligor,  and  the  obligee,  by  advice  of  counsel,  deviseth 
and  requesteth  a  release  of  all  demands  to  the  obligee, 
and  to  /.  S. ;  in  this  case,  the  obligor  may  refuse  to  seal  it, 
albeit  it  be  devised  by  the  counsel  of  the  obligee,  because 
it  is  unreasonable,  for  it  must  be  a  reasonable  act  that  the 
obligor  by  this  condition  is  bound  to  do. 


(j>)  See  further  at  what  place  a  condition  must  be  performed,  in  Bac.  Abr.  Obligations  (F.  5.) 
(q)  Respecting  bonds  entered  into  for  the  performance  of  covenants,  see  the  act  of  8  &  9  W.  Sf  M. 

'  (r)  Before  the  statute  of  29  Car.  2.  e.  3.  a  feoffment  might  have  been  made  without  writing,  but 
now  a  writing  is  necessary  ;  and  as  the  modern  practice  is  to  insert  covenants  for  the  title  in 
conveyances,  a  court  of  equity,  there  is  110  doubt,  would  require  tke  obligor  to  execute  a  feoff* 
incut  containing  all  usual  covenant*. 
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If  the  condition  be  to  pay  10/.  at  Michaelmas  next,  and  To  pay  money 
10/.  yearly  after,  until  /.  S.  be  made  knight ;  in  this  case,  or  rent, 
albeit  /.  S.  be  *  made  knight  before  Michaelmas,  yet  the      *  p.  380. 
first  !()/.  at  Michaelmas  must  be  paid. 

If  the  condition  be  thus,  that  if  the  obligor  shall  for 
ever  pay  yearly  to  the  obligee,  &c.  10/.  at  the  two  usual 
ic.-isls  by  o<jual  portions,  or  if  [he  or]  his  heirs  shall  at  any 
time  hereafter  pay  100/.  at  one  payment  to  the  obligee, 
that  then  the  obligation  to  be  void;  in  this  case,  albeit  the 
obligor  hath  election,  which  of  these  two  things  to  do ; 
yet,  because  the  intent  is  apparent  that  one  of  these  things 
should  be  done,  if  therefore  the  100/.  be  not  paid  before 
the  first  feast,  the  101.  must  be  paid  yearly  (s). 

If  the  condition  of  an  obligation  from  A.  toB.  be  thus;  To  warrant 
that  whereas  A.  hath  sold  to  B.  certain  meadow  in  Dale,  land>  and  i.'cr 
that  the  said  A.  shall  warrant  the  same  against  the  lord  cluu 
and  King,  and  all  others,   if  the  said  B.  shall  peaceably 
enjoy  it  to  him  and  his  heirs  of  the  lord  of  the  manor  of 
M.  by  the  services  due  after  the  custom,  &c. ;  in  this  case, 
the  substance  of  this  being  for  quiet  enjoying,  it  shall  be 
extended  that  way,  and  albeit  it  be  not  said  what  he  shall 
warrant,  yet  it  shall  be  taken  to  be  the  land  in  question, 
and  the  warranty  shall  be  construed  to  last  only  for  the 
life  of  B.  and  not  to  extend  to  any  new  titles  after  the 
covenant,  especially  such  as  are  by  the  act  and  default  of 
the  obligee  himself,  as  if  he  commit  a  forfeiture,  and  the 
lord  enter,  or  the  like. 

If  the  condition  be,  that  the  obligor  shall   sufficiently  To  prove  a 
prove  such  a  thing  ;  this  shall  be  taken  for  proof  by  in-  thing, 
quest,  and  accordingly  it  must  be  done  :  but  if  the  con- 
dition be,  that  it  shall  be  done  by  such  a  time,  or  before 
such  persons,  as  when  or  where  such  proof  cannot  be  had, 
thru  it  is  otherwise.      Where  the  word  "  proof"  is  put 
irriu'rally,  it  shall  be  understood  of  proof  by  justice ;  but 
\\hru  the  parties  :imvo  upon  another  form  of  proof,  that 
shall  prevail  against  that  which  is   but  in  construction  of 
law. 

If  one  be  bound  in  an  obligation  with  condition  to  suf-  To  snffer  his 
fcr  his  wife  to  give  to  her  kinsfolks,  children,  or  others,  wife   to  make 
portions  of  his  goods,  to  the  value  of  100/.  and  that  he  a  wil1* 
will  perform  it,  and  she  give  part  to  one  and  part  to   an- 
other; in  this  case,  the  husband  must  perform  it  accord- 
ingly :  but  if  the  condition  be  to  suiler  her  to  give  to  A. 
and  B.  100/.   and  that  ho  will  perform  it,   and  she  give 
100/.  to  A.,  he  is  not  bound  to  perform  this. 

If  the  condition  be,  that  he  shall  perform  his  wife's  will,  5.  in  respect 
so  it  do  not  exceed  "201.  and  she   make  a  will  and  devise   of  the  manner 

100/.,  in  this  case  he  is  not  bound  to  perform  the  will  for  *nd  °2ter1?f 
t>m9ft/   ft\  doing  the  thing 

and  other  mat- 
If  ters. 


the  20/.  (t) 


(a)  This  conclusion  does  not  appear  to  be  by  any  means  warranted.    The   condition,  instead  of 
My  ing  that  the  ioo/.  should  be  paid  before  the  first  feast,  expressly  says,  that  if  it  should  be  paid  at 
any  time  thereafter  the  obligation  should  be  void. 
l 


l)  In   the  case  of  tin  execution  of  a   power  by  the   donee  of  the  power  limiting  or 

pi  v  nig  a  gre  or  ii;tere>t  than  the  power  authorizes,  "the  power  is  not  considered,  in  equity, 

a-N  '"  CJ  t  >tn,  but  on  the  contrary  is  regarded  as  uood  to  Use  extent  of  the  power  ;  therefore, 

in  tho  above  case  the  obligor  would,  in.  equity,  be  obliged  to  perform  his  wife's  will  to  the  extent 
01  the  'JO/. 
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If  the  condition  of  an  obligation  be,  that  the  obligor 
shall  infeoff  the  obligee  and  such  others  as  he  shall  name, 
by  a  day  ;  in  this  case  the  obligee  must  do  the  first  act, 
viz.  name  the  others,  otherwise  the  obligor  doth  not 
forfeit  his  obligation  by  the  not  doing  of  it;  but  if  the  con- 
dition be,  to  infeofT  me  or  such  others  as  I  shall  *  name, 
before  such  a  day,  in  this  case,  if  I  do  not  name  others, 
it  seems  lie  must  infeon"  me  before  the  day  at  his  peril. 

If  the  condition  be,  that  the  obligor  shall  make  such  an 
estate  of  land  as  /.  S.  shall  advise,  /.  S.  must  first  advise, 
and  this  must  be  made  known  unto  the  obligor  ere  he  is 
bound  to  do  any  thing,  and  if  he  never  advise,  the  obligor 
is  never  bound  to  do  any  thing ;  for  it  is  in  this  case  as 
if  one  be  bound  to  stand  to  the  award  of  /.  S.  and  /.  S. 
never  make  any,  or  make  a  void  award,  which  is  all  one. 

If  the  condition  be  to  make  such  a  discharge  in  such  a 
court  as  the  obligee  or  his  counsel  shall  advise,  in  this 
case  the  obligee  must  do  the  first  act,  viz.  advise  and  give 
notice  of  the  advice  to  the  obligor,  before  he  is  bound  to 
do  the  thing.  But  if  the  condition  be,  to  make  such  a 
discharge  in  such  a  court,  such  a  day  as  the  Judge  of  that 
court  shall  advise,  in  this  case  the  obligor  must  at  his 
peril  procure  the  Judge  to  advise  a  discharge,  and  it  must 
be  done  that  very  day,  or  the  obligation  will  be  forfeit. 

If  the  condition  be,  to  pay  20/.  to  the  obligee  when  he 
doth  come  to  London,  in  this  case  the  obligee  must  do 
the  first  act,  viz.  make  known  to  the  obligor  when  he  doth 
first  come  to  London,  for  otherwise,  it  seems,  the  obligor 
is  not  bound  to  pay  the  money. 

If  the  condition  be,  that  the  obligor  shall  levy  a  fine 
to  the  obligee  before  such  a  day,  the  obligee  must  do  the 
first  act,  viz.  sue  out  the  writ  of  covenant. 

If  the  condition  be,  that  the  obligor  shall  deliver  twenty 
cloths  to  the  obligee  such  a  day,  the  obligee  paying  for 
every  cloth  immediately  after  the  delivery  20/.,  in  this 
case,  the  cloths  must  be  delivered,  albeit  the  obligee  refuse 
to  pay  the  money  ;  but  if  "  immediately  after  "  be  left  out, 
it  seems  the  obligor  is  not  bound  to  deliver  the  cloth, 
unless  the  obligee  first  pay  the  money. 

If  the  condition  be,  that  the  obligor  and  his  heirs  shall 
at  any  time,  upon  request  made,  do  any  act,  &c.  that  the 
obligee  shall  require,  &c.  and  the  obligee  tender  a  release 
or  other  deed  to  seal;  in  this  case,  if  the  obligor,  or  his 
heir  that  is  to  seal  the  deed,  be  an  illiterate  man,  he  may 
refuse  to  seal  it  until  he  get  some  body  to  read  it  unto 
him ;  but  he  may  not  refuse  or  delay  to  seal  it  until  he 
can  have  a  lawyer's  advice  upon  it,  for  thereby  he  will 
forfeit  his  obligation, 

If  the  condition  be,  to  do  any  thing  upon  request,  the 
obligor,  until  request  made,  is  not  bound  to  do  any  thing 
towards  it,  neither  can  he  forfeit  his  obligation  till  then. 
And  yet  if,  in  this  case,  the  obligor  disable  himself  to  do 
the  thing  he  hath  undertaken  to  do  upon  request  before 
the  request  made,  the  obligation  may  be  forfeit  without 
any  request  made. 

*  P.  382,         *  ^  ^ie   condition   be,  that  the  obligor  shall,  within  a 
certain  time  surrender  such  land  of  his,  for  an  annuity  of 
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so  much  as  they  shall  agree  upon,  and  they  agree  upori 
10/.  per  annum,  in  this  case,  the  obligor  is  not  bound 
to  make  the  surrender  until  the  annuity  be  made  and 
tendered  unto  him. 

If  the  condition  be,  to  deliver  to  the  obligee  an  obli- 
gation wherein  the  obligee  is  bound,  &c.  or  to  seal  and 
deliver  to  the  obligee  such  a  release  of  it  as  shall  be  devised 
by  the  counsel  of  the  obligee  before  Michaelmas,  and  the 
counsel  do  not  advise  any  release  before  Michaelmas',  in 
this  case,  the  obligor  is  discharged  of  the  obligation,  for 
the  obligation  is  to  do  the  first  act  (it). 

If  A.  be  bound  to  B.  in  an  obligation  with  condition, 
that  A.  and  his  wife  shall  levy  a  fine  of  land  to  C.  and  D. 
and  their  heirs,  and  at  their  costs  and  charges;  this  shall 
be  construed  to  be  at  the  costs  of  the  obligor,  and  not 
at  the  costs  of  the  conusees,  but  if  the  word  "  and  "  be 
omitted,  perhaps  it  may  be  otherwise. 

If  the  condition  be  thus,  that  if  the  wife  die  before 
Michaelmas,  without  issue  of  her  body  then  living,  that  the 
obligation  shall  be  void  ;  in  this  case,  "  then  living"  shall 
relate  adpraximwn  antecedens,  and  not  to  the  death  of  his 
wife,  and  therefore  if  she  hath  issue  and  die,  and  after, 
before  Michaelmas,  the  issue  dieth  also,  the  obligation  is 
void. 

If  the  condition  be,  that  if  the  obligor  shall  waste  the 
goods  of  the  obligee  (his  master),  and  this  waste  within 
three  months  after  due  proof  of  it,  either  by  confession 
or  otherwise,  be  notified  to  the  obligor,  that  the  obligor 
shall  satisfy  the  obligee  for  it,  and  the  obligor  do  confess 
the  waste  under  his  hand  and  seal;  in  this  case,  it  seems, 
this  proof,  though  it  be  extra-judicial,  is  sufficient  0). 

When  the  condition  of  an  obligation  is  to  do  two  things   Conditions 
by  a  day,  and  at  the  time  of  making  the  obligation,  both  of  im*>os 
them  an-  possible,  but  after,  and  before  the  time  when  the 
same,  arc  to  bo  donr,  one  of  the  things  is  become  impos- 
sible by  the  net  of  God,  or  by  the  sole  act  and  laches  of 
liliiiee  himself;  in  this  case,   the  obligor  is  not  bound 
to  do  the  other  thing  that  is  possible,  but  is  discharged  of 
the  whole  obligation.     But  if  at  the  time  of  making  of  the 

obligation, 


(M)  Whore  a  bond  or  obligation  (as  in  the  case  put)  is  in  the  nature  of  an  agreement,  equity  looks 
at  the  intention  of  the  parties,  and  will,  generally  speaking,  enforce  the  agreement  notwith- 
standing the  obligor  may,  at  law,  be  discharged  from  it,  by  the  non-performance  of  something 
which  ought  to  have  been  done  by  the  obligee.  Before,  however,  equity  will  afford  relief  in  such 
the  obligee  must  perform  his  part  of  the  agreement.  If  it  should  be  a  case  in  which  he 
could  not  perform  it,  or  at  least  could  not  substantially  perform  it  or  make  compensation  for  the 
ii'tn-pcrt'.mnauce,  (which,  it  is  conceived,  would,  generally  speaking,  be  sufficient  where  the  agree- 
ment Itself  could  not  be  performed  in  specie,  or,  at  least,  in  substance)  in  that  case  equity  could 

(*)  In  bonds  given  by  banker's  clerks,  &c.  for  the  faithful  discharge  of  their  services,  care  should 
be  taken  ;is  to  the  way  in  which  they  are  penned.     The  language   of  the  condition  should  be,  that 
ii  the  elcrk  should  faithfully  serve  the  obligees  (supposing  there  are   two  or  more  in  co-partnership) 
i -h  of  them  andtthcir,  and  each  and  every  of  their  future  co-partner  and  co-partners,  successor 
or  successors  in  tin:  said  trmU:  or  business  of,  $c.  and  each  and  every  of  them,  and  the  executors,  ad- 
•unfatratora,  and  a>signs  of  them  the  said  (obligees),  and  of  their  and  each  and  every  of  their  fut:ire 
co-part  nrr  and  co-partners,  successor  or  successors,  in  the  said  trade  or  business,  and  each  ami 
Of  them  ;— and  IIMM?  the  like  language  throughout  the  condition.  If  future  co-partners  ami  sue. 
were  omitted  in  such  a  bond,   and' the  clerk  should   be  guilty  of  a   breach  of  duty,  by  which  Mich 
future  co-partners  or  successor*  should  be  prejudiced,  they  could  not  take  advantage  uf  the  boud. 
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8.  When  the 
condition  of 
an  obligation 
shall  be  said 
to  be  per- 
formed, and 
the  obligation 
saved ;  or  not. 

To  make  a 
feoffment. 


Tender  and 
refusal. 


Per    Justice 
Dodridgc, 
M.  2  Car,  B.R. 


obligation,  one  of  the  things  is,  and  the  other  of  the  tilings 
is  not,  possible  to  be  done,  he  must  perform  that  which  is 
possible.  And  if  in  the  lirst  case  one  of  the  things  become 
impossible  afterwards  by  the  act  of  the  obligor  or  a  stranger, 
the  obligor  must  see  that  he  do  the  other  thing  at  his  peril. 
And  when  the  condition  of  an  obligation  is  to  do  one  single 
thing,  which  afterwards,  before  the  time  when  it  is  to  be 
done,  doth  become  impossible  to  be  done  in  all  or  in  part, 
the  obligation  is  wholly  discharged ;  and  yet,  if  it  be  pos- 
sible to  be  done  in  any  part,  it  shall  be  performed  as  near 
to  the  condition  as  may  be  (?/). 

*  If  the  condition  be,  to  do  one  of  two  things,  as  to  make  21  Ed.  3.  29. 
a  feoffment  to  me  or  pay  me  20J.,  in  this  case,  if  the  obligor 
do  either  of  them,  it  is  sufficient.  But  if  the  condition  be 
in  the  copulative,  as  to  enfeoff  me  and  pay  me  201.,  in  this 
case  the  doing  of  one  of  them  will  not  suffice,  but  he  must 
do  both. 

If  the  condition  be,  to  pay  A.  B.  and  C.  30J.  a-piece 
within  a  week  after  they  come  to  eighteen  years  of  age,  or 
within  forty  days  after  their  days  of  marriage,  after  notice 
given  thereof,  which  shall  first  happen ;  in  this  case,  this 
notice  must  go  to  both  the  parties,  so  that  notice  must  be 
given  when  they  are  eighteen  years  of  age ;  otherwise,  and 
until  notice  given,  it  seems  the  obligor  is  not  bound  to  pay 
the  money.  See  more  in  Condition,  numb.  8.  and  Covenant, 
numb.  6. 

The  matter  of  a  condition  of  an  obligation  is  sometimes 
affirmative  and  compulsory,  and  doth  consist  of  something 
to  be  done,  and  sometimes  it  is  negative  and  restrictive, 
and  doth  consist  of  something  not  to  be  done;  the  not 
doing  in  the  first  case,  and  the  doing  in  the  latter  case, 
causeth  the  obligation  to  be  forfeit ;  and  the  doing  in  the 
first  case,  and  not  doing  in  the  latter,  saveththe  obligation. 

If  one  be  bound  in  an  obligation  to  me,  with  condition 
to  enfeoff  me  of  land,  and  the  obligor  do  first  make  a  lease 
to  me  of  it,  and  afterwards  he  doth  make  a  release  of  it 
to  me  and  my  heirs ;  this  is  a  good  performance  of  the 
condition. 

If  a  condition  be  to  make  me  a  feoffment  of  land,  and 
he  tender  me  a  feoffment,  and  I  refuse  it;  by  this  the  con- 
dition is  performed.  So  if  the  condition  be,  to  make  a 
feoffment  to  my  use,  and  when  it  is  made  I  refuse  it,  this  is 
a  good  performance  of  the  condition.  But  if  a  man  bind 
himself  in  an  obligation  to  me,  with  condition  to  make  a 
feoffment  to  a  stranger,  and  he  tender  the  feoffment  to  the 
stranger,  and  he  doth  refuse  it;  this  is  no  good  perform- 
ance of  the  condition,  but  the  obligation  is  forfeit  (z).  If 
the  condition  be,  to  enfeoff  me  and  my  wife,  and  he  ten- 
der 
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(y)  Though  a  bond  may  be  saved  at  law  by  the  act  of  God,  yet  in  some  cases  it  may  nevertheless 
be  enforced  in  equity.  This  is  more  especially  the  case  where  the  bond  is,  iA  fact,  a  mere  contract 
or  agreement.  Thus  in  the  case  of  Holthamv.  Ryland,  (Nels.  Ch.  Ca.  205,)  where  the  obligor  bound 
himself  that  he  (without  naming  his  heir)  would  settle  certain  estates  by  a  certain  day.  The  obligor 
died  before  the  day,  whereby  the  bond  was  saved  at  law ;  but  equity  nevertheless  compelled  the 
heir  to  settle  the  estates.  For  similar  cases,  see  Treatise  on  Marriage  Settlements,  page  112. 

(z)  The  act  of  God  or  of  the  obligee  may  excuse  the  performance  of  a  coudition,  but  the  act  of  a 
third  person  will  not;  even  though  such  person  is  the  very  person  to  whom  the  condition  is,  to  be  per- 
formed ;  unless  the  condition  was  so  framed  as  to  meet  the  case. 
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der  it  to  me,  and  I  refuse  it,  it  seems  this  is  a  good  per- 
formance. 

3  H.  7.  4.  If  one  bind  himself  in  an  obligation  to  me,  with  con- 

4  H.  7.  4.          dition  to  make  me  a  feoffment  of  the  manor  of  Dale  by  a 
Perk.  sect.        day,  and  he,  before  the  day,  grant  a  rent-charge  out  of  the 

same  manor  to  a  stranger,  and  afterwards,  and  before  the 
day  also,  he  doth  make  me  a  feoffment  of  the  land  ;  this  is 
a  good  performance  of  the  condition,  and  the  grant  of  the 
rent  no  breach  thereof  (a).  But  if  the  obligor  sell  away 
part  of  the  manor  before,  or  make  a  feofFment  to  me  but 
of  a  moiety  or  a  third  part  of  the  manor,  this  is  no  good 
performance  of  the  condition.  And  if  in  this  case,  the 
obligor  before  the  day  take  a  wife,  and  before  the  day  make 
his  feoffment  according  to  the  condition,  but  the  marriage 
doth  continue  until  after  the  day,  in  this  case,  it  seems 
the  condition  is  broken. 

Perk.  sect.  *  If  the  condition  be,  that  the  obligor  shall  enfeofF  me  of      *  P.  384. 

74^759.  the  manor  of  Dale,  and  he  make  a  feoffinent  of  the  manor     Acceptance. 

Perk'  sect       °^  Sale>  and  I  accept  thereof;  it  seems  this  is  no  perform- 

751.  '  ance  of  the  condition,  and  that  my  acceptance  in  this  case 

o  H.  7. 17.         will  not  help.     So  if  the  condition  be  to  make  me  a  feoil- 

ment  of  land,  and  he  give  me  money,  a  horse,  or  the  like, 

'  ^        in  recompence  of  this,  and  I  accept  thereof,  this  is  no  good 

10  H.  7. 14.  performance  of  the  condition  :  and  the  like  law  is  in  all 
cases  where  the  condition  is  to  do  any  collateral  thing,  as 
to  account,  build  a  house,  enter  into  a  recognizance,  or  the 
like,  and  the  obligor  doth  give,  and  the  obligee  accept 
some  other  thing  in  lieu  thereof:  and  so  also  it  is  where 
the  condition  is  to  make  a  feofFment  to  a  stranger,  and  the 
obligor  give,  and  the  stranger  take,  another  thing  in  lieu 
thereof  (ft) :  but  if  the  condition  be  to  enfeofF  me  of  land 
such  a  day,  and  he  make,  and  I  take,  the  feofFment  before 
the  day  ;  this  is  a  good  performance  of  the  condition. 

n  \l  It'  the  condition  be  to  enfeofF  me  or  my  heirs  in   the 

no.'  disjunctive,  and  the  obligor  enfeofF  me  and  my  heirs,  this 
is  a  good  performance  of  the  condition  ;  for  it  is  impossible 
to  enfeoil*  my  heirs  whilst  I  live,  and  when  two  things  are 
to  be  done  by  a  condition,  whereof  the  one  is  possible  at 
the  time  of  making  the  obligation,  and  the  other  is  not; 
in  this  case  it  is  sufficient  if  he  do  the  thing  which  is 
possible. 

CM  F.d.  3.  39.  If  the  condition  be  to  make  me  a  feofFment,  or  pay  me 
20/.,  if  the  obligor  do  either  of  them  it  is  sufficient.  But 
if  the  condition  be  to  enfeoff  me,  and  pay  me  20/.,  in  this 
case  the  obligor  must  do  both,  or  the  condition  will  not 
be  performed  :  Et  sic  de  similibus. 

Pork.  sect.  It'  the  condition  be,  that  the  obligor  shall  make  me  a  suf-  To  make  an 

776.  Kclw.  95.  ficient  estate  of  land  by  the  advice  of  W.  and  S.  and  they  estate. 

advise 

(<i)  If  the  condition  in  such  a  case  is  well  performed  at  law,  it  certainly  would  not  be  in  equity; 
for  it  cannot  ho  doubted  but  the  intention  was,  that  the  obligor  should  convey  the  estate  10  the 
obli^'-  ->n  inrumhrances,  or  at  any  rate  not  subject  to  any  further  incumbrances  than  it  inipht 

happen  to  he  subjeet  to  at  the  time  of  entering  into  the  bond  ; — equity  therefore  would  not  hold  the 
condition  to  be  well  performed,  unless  performed  according  to  the  evident  meaning  and  intention 
uf  the  parties. 

(it)  Hut  in  such  rases  there  is  no  doubt  but  equity  would  regard  what  was  done  as  a  satisfaction 
<)f  the  boud,  and  restrain  the  obligee  from  proceeding  ou  it. 


384 
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To  save  harm- 
less. 
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be  granted. 
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refusal. 
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advise  an  insufficient  estate,  and  the  obligor  do  make  tlie 
estate  according  to  that  advice,  this  is  a  good  performance 
of  the  condition :  but  if  the  condition  be  that  the  obligor 
shall  make  a  good  and  sure  estate,  and  he  by  advice  of 
counsel  make  an  estate  that  is  not  good  and  sure,  this  is 
no  good  performance  of  the  condition. 

If  the  condition  be,  that  the  obligor  shall  make  me  an 
estate  of  land,  and  make  the  estate  to  another  by  my  ap- 
pointment; it  seems  this  is  no  performance  of  the  con- 
dition (c). 

If  the  condition  be,  that  the  obligor  or  his  feoffees  in 
trust  shall  make  an  estate  to  the  obligee  such  a  day,  and 
the  feoffees  do  it  without  the  consent  of  the  obligor,  this 
is  no  performance  of  the  condition. 

If  the  condition  be,  to  make  further  assurance,  and  the 
obligor  make  further  assurance  upon  condition,  without 
the  agreement  of  the  other  party,  this  is  no  good  perform- 
ance of  the  condition. 

If  the  condition  be  to  save  me  harmless  from  an  annuity 
wherewith  my  land  is  charged,  and  the  obligor  doth  pay 
the  same  yearly,  *  and  get  me  an  acquittance  for  the  same 
from  the  party;  this  is  a  good  performance  of  the  con- 
dition. Bat  if  the  condition  be  to  discharge  me  of  such 
an  annuity;  in  this  case,  payment,  and  procuring  me  a 
release,  is  no  good  performance  of  the  condition. 

If  the  condition  be,  that  the  feoffees  or  lessees  of  the 
obligor  of  such  land  which  they  have  in  trust,  shall  grant 
me  a  rent-charge,  or  release  their  right  to  me  before  such 
a  day,  and  there  be  three  feoffees  or  lessees,  and  two  of 
them  only  do  grant  this  rent  or  make  this  release,  this  is 
no  good  performance  of  the  condition. 

If  the  condition  be,  that  the  obligor  shall  purchase  and 
procure  to  me  and  my  heirs  a  rent  of  5/.  per  annum,  and  a 
stranger  hath  such  a  rent  out  of  my  land,  and  lie  doth  get 
him  to  release  this  to  me,  this  is  a  good  performance  of 
the  condition:  and  if  one  be  bound  with  condition  to  grant 
me  the  rent  and  farm  of  such  a  mill  before  Michaelmas,  to 
be  had  and  perceived  until  I  be  paid  10/.,  and  before  that 
time  he  lease  the  mill  to  me  at  a  rent,  and  then  suffer  me 
to  detain  so  much  of  the  rent;  it  seems  this  is  a  good 
performance  of  the  condition. 

If  the  condition  be  to  deliver  me  a  horse,  and  the  obli- 
gor tender  the  horse  unto  me,  and  I  refuse  him,  hereby 
the  condition  is  performed ;  and  so  in  all  such  like  cases 
where  the  obligor  is  to  do  any  collateral  thing,  as  stand  to 
an  award  or  the  like,  if  the  obligor  offer  to  do  it  and  the 
obligee  refuse,  the  condition  is  performed  and  the  obli- 
gation discharged  for  ever. 

If  the  condition  be,  to  pay  money  at  a  day  certain,  and 
the  obligor  pay  a  little  before  night,  time  enough  for  the 
receiver  to  see  to  number  his  money  by  day-light ;  this  is 
a  good  performance  of  the  condition.  And  if  the  con- 
dition be  to  pay  money  by  or  before  a  day,  payment  in 

the 
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(c)  In  equity  it  would.    See  the  last  preceding  note. 
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Dier,   18. 


i|»i-r  Lit 

V?  H.  8.   10. 

Perk. 

781. 


the  last  instant  of  the  day  before,  is  a  sufficient  perform- 
ance of  the  condition  (</)• 

If  the  condition  he  to  pay  me  a  sum  of  money  at  a  day  Acceptance, 
certain,  and  the  obligor  pay  me  less  money  before  the  day, 
or  all  the  money  before  or  at  the  day,  or  give  me  some- 
thing else  before  or  at  the  day  of  payment  in  lieu  thereof, 
<>r  pay  me  all  the  money  or  a  lesser  sum  at  the  day  ap- 
pointed, but  in  another  place,  and  not  the  place  mentioned 
in  the  condition,  and  I  accept  thereof;  in  all  these  c;i 
the  condition  is  well  performed.  But  if  a  stranger  to  the, 
condition  do  so,  and  I  accept  thereof,  this  is  no  good  per- 
formance of  the  condition,  as  hath  been  adjudged.  And  if 
the  obligor  pay  less  than  the  whole  money  at  the  day  of 
payment,  and  the  obligee  accept  thereof;  this  is  no  good 
performance  of  the  condition :  and  if  the  thing  to  be  done 
be  a  collateral  thing,  as  to  account  or  the  like,  and  the 
obligor  give  unto  the  obligee  money  or  a  horse,  in  lieu 
thereof,  and  the  obligee  accept  it,  this  is  no  good  perform- 
ance *  of  the  condition.  And  if  the  obligor  pay  the  money  *  P.  386. 
to  the  obligee  after  the  day  of  payment,  this  is  no  perform- 
ance of  the  condition,  but  the  obligation  is  forfeit,  and  the 
money  paid  shall  go  in  part  towards  the  forfeiture ;  and 
yet  in  this  case,  the  defendant  at  this  day,  being  sued  upon 
this  obligation,  doth  usually  adventure  to  plead  conditions 
performed,  and  give  this  special  matter  in  evidence  to  the 
jury,  who  for  the  most  part  doth  find  against  the  obligee. 
And  yet  if  the  condition  be  to  pay  me  money  at  a  day 
certain,  or  to  pay  another  money  at  a  day  certain,  and  the 
obligor  pay  me  or  the  stranger  at  several  times  before  the 
day,  and  I  or  the  stranger  accept  thereof,  this  is  a  good 
performance  of  the  condition.  But  if  the  obligee  do  only  Tender  and 
promise  to  accept  of  a  horse  for  his  money  at  the  time  of  r 
payment,  and  when  the  time  of  payment  comes,  and  a  ten- 
ch r  of  the  horse  is  made  to  him  he  doth  refuse  him  :  this 
tender  is  not  a  sufficient  performance  of  the  condition. 

If  the  condition  be,  to  pay  money  at  a  day  and  place 
certain,  mid  the  obligor  tender  it  at  the  time  and  place, 
and  the  obligee  is  not  ready  to  receive  it,  or  being  ready, 
doth  refuse  to  receive  it,  this  is  a  good  performance  of 
the  condition  to  save  the  forfeiture  of  the  obligation ;  and 
yet,  if  the  obligor  be  afterwards  sued  for  this  money,  he 
must  say  in  liis  pleading  that  he  is  still  ready  to  pay  it, 
and  he  must  tender  it  in  court.  But  if  one  be  bound  by 
a  single  obligation  to  pay  money,  and  after,  at  the  same 
or  some  other  time,  he  hath  a  defeasance  from  the  obligee, 
that  upon  payment  of  a  lesser  sum  the  obligation  shall  he 
void,  and  the  obligee  refuse  the  money  when  the  same  is 
tendered,  at  the  time  when  by  the  defeasance  it  is  to  be 

paid; 


(d)  But  if  the  money  is  not  paid  at  the  day  the  bond  becomes  forfeited,  and  the  whole  penalty 
becomes  recoverable  at  law  :  and  formerly  the  obligor  was  obliged  in  such  a  case  to  have  ret-on rn- 
:o  a  court  of  equity,  in  order  to  restrain  the  obligee  from  taking  more  than  in  conscience  he  ought, 
ri=.  his  principal,  interest  and  costs.  But  now  the  statute  of  4  Ann.  c.  16.  s.  13.  atibrd*  aw 

law  in  Mich  cases?  for  it  enacts,  that  if  at  any  time   pending   an  action   on   a  bund    with    i 
penalty,    the    defendant    shall    bring   into    court  the    principal,  interest    and    costs,  the   iu<« 
brought  into  court  shall  be  in  full  discharge  of  the  said  bond,   and  the  court  miiv  give  j» 
lor  the  defendant  accordingly. 


Q  Q 
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paid ;  in  this  case,  the  obligor  is  not  bound  to  tender  the 
money  in  court,  neither  hath  the  obligee  any  remedy  for 
it. 

If  the  condition  be,   to  pay  me  money  at  a  day  and  41  Ed.  3.  25. 
place  certain,  and  the   obligor  doth   tender  it  to  me  the 
same  day  in  another  place,  this   is  no  performance  of  the 
condition;  and  therefore  in  that  case  I  may  refuse  it. 

If  the  condition  be,  to  pay  money  between  two  days ;  Dier,  17. 
payment  of  the  money  upon  either  of  those  days,  is  not 
a  good  performance  of  the  condition;  but  the  payment 
must  be  between  the  two  days. 

If  the  condition  be,  to  pay  me  money  at  a  day  certain,   Perk.  sect, 
and  I  bid  the  obligor  pay  the  money  to  one  that  I  do  owe  748. 
so  much  more  unto ;  or  I  bid  him  lay  out  the  money  for  p7^1  ifarrc"  4°> 
me;  or  I  bid  him  keep  it  for  such  a  debt  I  owe  unto  him  ; 
and  he  do  so,  arid  I  accept  hereof;  it  seems  this  is  a  good 
performance  of  the  condition. 

If  the  condition  be  to  pay  me  money,  and  I  appoint  an- 
*  P.  387.      other  *  to  receive  it,    and  the  obligor  pay  it  unto  him; 

this  is  a  good  performance  of  the  condition. 

Acceptance.  If  the   condition   be,  that  a   stranger  shall  pay  to  the   Co.  super  Lit 

obligee  20/.  and  the  obligee  accept  a  horse  for  it ;  this  is   208,  209. 
a   good  performance  of  the  condition.     But  if  the   con-   Dier> 56' 
dition  be,  that  one  stranger  shall  pay  to  another  stranger 
10/.  and  the  one  doth  give,  and  the  other  take,  a  horse 
in  lieu  of  this ;  this  is  no  good  performance  of  the  con- 
dition. 

If  the  condition  be,  to  pay  me  20Z.  of  lawful  English  New  Terms  of 
money,  and  the  obligor  pay  me  in  Spanish  or  in  any  other  J5ie.  Law>  til' 
money  current  in  this  realm ;  this  is  a  good  performance 
of  the   condition.     a  But  the  payment  in  farthings  is  no  » per  just. 
good  payment  (e).     b  If  the   condition  be,  to  pay  me  20/.  Bridgman  & 
and  the  obligor  pay  me  some  of  the  20/.  in  counterfeit  Marche^o? e 
pieces,   which  I,  not  perceiving,  at  the  time,  do  put  up  -\vales  8. 
and  accept,  but  after  upon  a  review  I  do  perceive  some  of  b  Terms  of  the 
them  to  be  naught,  and  thereupon  I  do  send  it  back  to  law,  Idem, 
him  again ;  in  this  case,  it  seems  the    condition  is  well 
performed,  and  therefore  the  sending  back  of  the  money 
again  will  not  cause  a  breach  afterwards  (f). 

To  stand  to  an       If  the  condition  be,  that  I  shall  stand  to  the  award  of  22  Ed.  4.  2. 
award.  /,  S.  and   he  doth  award  me  to  pay  20/.  to  W.jS.  by  a  day, 

and  at  the  day  I  do  tender  him  the  20/.  but  he  doth  re- 
fuse it;  in  this  case,  I  have  sufficiently  performed  the 
condition,  and  the  obligation  is  saved. 

If  the  condition  be,  that  I  shall  stand  to  the  award  of  22  Ed.  4.  25. 
/.  S.  aad  he  award  that  I  shall  enter  a  retraxit  in  a  suit 
depending  between  me  and  the   other  party,  and  I  do  not 
so,  but   am  nonsuit,  or  do  discontinue  my  suit :  this  is  no 
good  performance  of  the  condition. 


(e)  See  accordingly  Wood's  Inst.  292.  Lawful  money  of  England  must  be  either  of  gold  or 
silver.  2  Inst.  577.  See  supra,  page  136,  note  (m). 

(/)  The  condition  being  to  pay  in  good  or  lawful  money,  if  the  payment  is  in  bad  money,  though 
in  mistake  accepted  as  good,  such  payment,  it  is  conceived,  cannot  be  a  performance  of  the 
condition  even  at  law ;  at  any  rate  not  in  equity.  The  above  observation  proceeds  on  the  assump- 
tion, that  proof  can  be  adduced  by  the  obligee  that  he  received  the  bad  money  from  the  obligor. 
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If  the  condition  be,  that  the  obligor  shall  come  such  To  shew  a 
a  day  to  such  a  place,  and  shew  me  a  release,  and  he  doth  release. 
come  to  the  place  the  latter  part  of  the  day,  and  doth  stay 
thorn  until  the  light  of  the  day  being  gone,  ready  to  shew 
his  release,  but  I  come  not  thither;  this  is  a  good  per- 
formance of  the  condition. 

If  one  make  a  lease  of  land  to  me,  and  bind  himself  in  For  quiet  en- 
an  obligation  with  condition,  to  suffer  me  quietly  to  enjoy  joying, 
the  land  without  the  let  of  him,  or  any  other;  in  thb  case, 
if  neither  he  himself,   nor   any  other  by  his  incitement, 
do  disturb  me,    the    condition    is   performed ;    and   if   a 
stranger  that  hath  title,  do  enter  without  his  procurement 
or  occasion,  this  is  no  breach  of  the  condition (47); 

If  the  condition  be,  to  appear  in  the  King's  Bench  such  To  appear. 
a  day,   to  answer  /.  S.  and  at  the  day  the  obligor  doth 
appear,  but  the  plaintiff  is  essoigncd,  so  that  the  defendant 
cannot  answer   him;  or   the  suit  is  discontinued  by  the 
demise  of  the  king  before  the  day  of  appearance  (A) ;  in 
these  cases,  the  condition  is  performed  and  the  obligation 
saved.     But  if  the    obligor  in   this  case,  when   he  doth 
*  appear,  doth  not  cause  his  appearance  to  be  entered  of     *  P.  388, 
record,  the  obligation  is  forfeit. 

If  the  condition  be  to  appear  cor  am  domino  regc,  and 
the  obligor  appear  before  the  king's  person;  this  is  no 
performance  of  the  condition.  And  if  the  condition  be, 
to  appear  coram  justiciaris  domini  rcyis,  and  the  obligor 
appear  before  them  out  of  court;  this  is  no  performance 
of  the  condition. 

If  the  condition  be,  that  a  stranger  will  make  an  oh-  To  make  a 
ligation  to  the  obligee,  and  the  stranger  tender  it,  and  the  bond, 
obligee   refuse    it;    this  is    a   good   performance    of  the 
condition:  but  if  the   condition  be,  that  the  obligor  shall 
make   an  obligation  to  a  stranger,  and  the  obligor  tender 
it,  and  the  stranger  refuse  it;  this  is  no  performance  of 
tlic  condition. 

It   tin-   condition  be,  that  the  obligor  shall  marry  the  TO  marry  a 
daughter  of  the  obligee  by  a  day,  and  he  doth  tender  him-  woman.     < 
self,  and  she  doth  refuse ;  in  this  case,  the  obligation  is 
forfeit,  notwithstanding  this  tender  and  refusal  (i). 

If  the  condition  be,  to  deliver  the  key  of  a  house,  and   To  leave  pos- 
the  quiet  possession  to  /.  S.  to  the  use  of  the  obligee,  and   scssion- 
the  obligor  (the  house  being  rid,  and  every  one  out  of  the 
house,  and  the  door  locked)  doth  deliver  the  key  to  /.  S. ; 
it  seems  this  is  no  good  performance  of  the  condition,  but 

that 


(£•)  This,  it  is  conceived,  must  be  erroneous.    The  bond  is  for  quiet  enjoyment,  "  without  the  let 
of  the  obligor,  or  any  other,"  not  saying   any  other  by  his  procurement  or  incitement,  but  by  any 
nrrally.   The  entry  therefore  being  by  a  person  «•//«  /uix  title,  the  case  clearly  falls  within  the 
-  ot'  ili(>   bond.     Had  the  entry  been  by  a  person  \\ithont  title,  I  Item  there  would  h".v- 
n'h   of  the  condition  ;  as  bond  "or  covenants    for  quiet  enjoyment,   only  r\i«-ml    to  eviction  <>r 
disturbance  by  the  obligor  or  covenantor  himself,  or  by  persons  who  iiuve  title.     See  supra,  page  177, 
note  (tl\ 

(A)  'I  he   demise,  of  the   crown  does  not  now  occasion  a  discontinuance  of  the  suit.     See  fine. 
Abr.  i.  p.  10. 

(i)  In  such  cases  as  the  above,  the  condition  should  be  to  make  the  obligation  to  the  stranger  if  he 
would  accept  it ;  or  to  marry  the  obligee's  daughter  if  she  would  accept  the  obligor  ;  and  so  in  similar 
lorn  the  obligor  imprudently  binds  himself,  without  any  qualification,  to  do  a  thine,  \\In-iv 
the   doing  of  it  does  not  solely  depend  upon  himself  but  partly  upon  a   third  prison,   if  lu 
procure  the  concurrence  of  such  third  person   the  bond  will  be  forfeited. 

QQ   2 
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that  /.  5.  or  tbe  obligee,  or  his  deputy,  ought  to  come  and 
receive  the  possession.  See  more  in  Condition,  at  numb.  9, 
and  Covenants  6.  (Jt). 

9.  When  a  If  an  obligation  that  is  single,   be  not  performed ;  as  Co.  8. 153. 

single  obliga-    when  it  is  to  pay  money  at  a  day,  and  the  money  is  not  super  Lit.  29*. 

IS  StoabebC    Paid;  the  obligation  is  broken.     But  if  a  man  be  bound  F-N.B.267. 

broken  and       by  an  obligation  to  pay  money  at  several  days,  the  obli- 

forfeit,  or  not.  gation  is  not  forfeit,  nor  can  be  sued,  until  all  the  days  be 
past.  And  yet  if  the  condition  of  an  obligation  be  to  pay 
money  at  several  days,  and  the  obligor  do  fail  to  pay  the 
money  the  first  day;  in  this  case,  the  obligee  may  sue  for 
the  money  due  by  the  obligation  presently  (/). 

If  one  be  bound  to  pay  money  at  a  day  certain  by  a  Bro.  Obi.  62. 
single  obligation  or  bill,  and  the  obligor  tender  the  money  JJait-  105- 
at  the  day  to  the  obligee,  so  as  he  will  give  him  his  bill  ™' ver 
or  a  release  for  the  money,  and  the  obligee  refuse  so  to 
do,  and  thereupon  he  doth  refuse  to  pay  the  money ;  in 
this  case,  the  obligation  is  not  forfeit;  for  in  this  case, 
the  obligor  is  not  bound  to  pay  the  money,  unless  the  ob- 
ligee will  give   up   his  bill,  or  give  him  a  release.     But 
otherwise  it  is  in  case  where  one  is  bound  to  pay  money 
by  the  condition  of  an  obligation ;  for  there  the  obligor 
must  pay  the  money  at  his  peril,  albeit  the  obligee  refuse 
to  deliver  up  the  obligation,  or  to  give  him  a  release. 

If  one  be  bound  to  pay  money  on  a  single  bill  at  a  day, 
and   the  obligor  tender  the    money   at   the   day   to   the 

*  P.  389.      obligee,  and  he  refuse  *  it;  in  this  case,  it  seems,  he  hath 

no  remedy  for  his  money  ;  sed  quaere. 

10.  When  the        In  all  cases  when  the  condition  is  not  performed,  or  is   Bro.  Obi.  17. 
condition  of     broken,  the  obligation  is  forfeit,  and  till  then  it  cannot  be 
shall  bfsaid    forfeit:  and  therefore,  if  one  be  bound  in  an  obligation, 
to  be  broken,  witft  condition   to  pay  me  10/.  at  Easter;  before  the  day 
and  the  obli-    come,  the  obligation  cannot  be  forfeit ;  but  if  it  be  not 
gation  forfeit;  paid  at  the  day,  the  obligation  is  forfeit:  and  yet  if  the   4  H.  r.  4. 
or  not.  obligee  himself  be  the  cause  of  the  breach  of  the  condi-      , 

tion  is  now  become  impossible  by  the  act  of  God,  the  ob- 
ligation 

(k}  "See  accordingly  verbatim  in  1  Wood,  776  to  779,  and  more  amply  as  to  the  performance 
or  the  breach  of  a  condition  in  obligations,  in  Bac.  Abr.  Obligations  (F.  1.)  Vin.  Abr.  Con- 
dition (Q.  a.)" 

(/)  A  distinction  is  here  made  (but  whether  a  sound  one  may  perhaps  be  doubted)  between  a  bond 
for  the  payment  of  money  by  instalments,  where  the  payment  is  expressed  in  the  obligatory  part 
of  the  bond  (that  is,  where  such  bond  is  single,  or  without  a  condition)  and  where  the  payment  is 
provided  for  by  the  condition.  Where  the  condition  to  a  bond  is  to  pay  money  by  instalments  on 
certain  days,  if  any  instalment  is  in  arrear,  the  bond  will  be  forfeited,  and  the  obligee  may  sue  upon 
the  bond  immediately,  and  he  will  obtain  judgment  for  the  penalty,  just  as  if  the  whole  sum  had 
been  payable  at  once,  and  not  by  instalments.  The  court,  however,  in  such  a  case,  will  stay  pro- 
ceedings on  the  judgment,  any  further  than  to  recover  the  instalment  actually  due.  See  Masfen  v. 
Touchett,  2  Bla.  Rep.  706,  but  see  Van  Sandau  v.  Bttrt,  one,  &c.  1  Barn.  &  Aid.  214*.  Where, 
however,  it  is  expressed  in  the  condition,  that  if -default  is  made  in  the  payment  of  any  instalment, 
or  any  part  of  it,  that  in  sttch  case  not  only  the  instalment  in  arrear,  but  all  future  instalments  shall 
be  immediately  payable— in  a  case  like  this,  courts  of  law  will  not  restrain  the  obligee  from  pro- 
ceeding on  the  judgment  to  recover  all  the  instalments:  (see  Gowlett  v.  Hanforth,  2  Bla.  Rep.  958) 
nor  will  equity,  it  is  conceived,  interfere  in  such  a  case. 

*  If  a  bond  is  for  paying  a  principal  sum  at  a  future  time,  as  three  or  four  years  hence,  and 
Interest  on  certain  days  in   the  mean  time — if  the  interest  is  in  arrear  the  bond  will  be  forfeited, 
and  the,  obligee  may  sue  upon  it,  and  he  will  obtain  judgment  for  the  penalty;  but  he  wilt  be 
restrained  from  proceeding  on  the  judgment  for  the  recovery  of  the  principal  till  the  time  appointed 
by  the  bond  for  payment  of  the  principal  actually  arrives.  *  See  cases  last  cited. 
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Perk.  sect. 
768,  769. 


21  Ed.  3.  29. 
Co.  5.  112. 


21  Ed.  4.  55. 


4  H.  7.  4. 


Dier,  347. 


7H.  < 


Pasclic,  H. 
Co.  B.  Jac. 


4  H.  7.  4. 
Kel. 


Pier,  3J7. 


ligation  is  now  become  without  penalty :  as  If  in  the  old 

days  I  had   been  bound  in  an  obligation  to  an  Abbot,  that 

A.  should  infeoff  him  before  Christmas ;  if  A.  enter  into  To  make  a 

religion,    my    bond   had   been    presently   forfeited:    but  feoffment. 

otherwise  it  had  been  if  A.  had  been  professed  under  the 

obedience  of  the  obligee  himself. 

If  the  condition  be  to  make  a  feoffment  of  land  to  me 
soch  a  day,  and  he  be  not  upon  the  land  ready  to  make 
the  feoffment ;  albeit  I  come  not  there  to  receive  it,  yet 
the  condition  is  broken. 

If  the  condition  be  that,  when  the  obligor  shall  come  to 
his  aunt,  he  will  infeoff  the  obligee,  or  the  heirs  of  his 
body ;  in  this  case,  he  must  do  it  as  soon  as  he  doth  come 
to  her  and  the  obligee  shall  request  the  feoffment,  or  the 
obligation  is  forfeit. 

If  the  condition  be  to  infeoff  me  of  a  manor  by  a  day, 
and  before  the  day  the  obligor  doth  make  a  feoffment  of  it 
to  another ;  hereby  the  condition  is  broken,  and  the  obli- 
gation forfeit :  and  though  the  obligor  repurchase  it  again 
before  the  day,  and  then  make  the  feoffment,  yet  this 
will  not  cure  the  breach. 

If  the  condition  be,  to  infeoff  B.  and  C.  and  one  of 
them  die  before  the  time  be  past  wherein  it  should  be 
done ;  in  this  case,  he  must  infeoff  the  survivor  of  them, 
or  the  condition  is  broken. 

If  the  condition  be,  that  if  the  obligor  before  Michael-  To  make  » 
mas  make  a  lease  to  the  obligee  for  thirty  one  years,  if  Iea8e* 
A.  will  assent,  and  if  he  will  not  assent  then  for  twenty- 
one  years,   that  then,  &c.  if  A.  do  not  assent,  and  the 
lease  for  twenty-one  years  be  not  made  before  Michaelmas, 
the  obligation  is  forfeit. 

If  the  condition  be,  that  the  obligor  shall  make  me  an  To  make  au 
estate  upon  request,  and  he  tender  me  an  estate  before  I  estate, 
request  it,  and  afterwards  I  do  request  it,  and  he  doth 
refuse  it ;  in  this  case  the  condition  is  broken,  and  the 
obligation  forfeit. 

If  the  condition  be,  that  the  obligor  shall  make  me  a 
good  estate  of  land  (being  copyhold  land)  and  he  doth  sur- 
render it  absolutely,  and  the  homage,  when  they  present 
it,  do  present  it  conditionally ;  this  is  no  breach  of  the 
condition. 

*  If  the  condition  be,  to  make  a  good  estate  of  land  in  *  P.  390. 
fee-simple  to  A.  (a  woman)  before  such  a  time,  and  before 
such  time  the  obligor  taketh  A.  to  wife,  and  the  day  pass, 
and  no  estate  is  made ;  in  this  case,  the  condition  is  broken, 
and  the  obligation  forfeit.  But  if  the  obligation  be  made 
to  the  woman  herself,  then  it  is  dispensed  with  by  the 
inter-marriage. 

If  the  condition  be,  that  the  obligor  and  his  son  shall  To  make  far- 
do  all  such  acts  for  the  better  assuring  of  land,  as  the  ther  assurance, 
obligee  or  his  counsel  shall  devise ;  and  the  obligee  devise 
and  tender  a  release  to  the  obligor  and  his  son  to  seal,  and 
they  delay  and  refuse  to  seal  it,  until  they  can  shew  it  to 
their  counsel  to  be  advised  upon  it ;  this  is  a  breach  of  the 
'•onditioii:  but  if  they  be  illiterate  and  refuse  to  seal  it 

until 
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until  they  can  get  it  read ;  this  is  no  breach  of  the  con- 
dition. 

To  save  harm-       If  the  condition  be,  that  the    obligor   shall  save   the  Djerj  186  187. 

lcss-  obligee  harmless  from  such  a  debt,  for  which  the  obligee   is  Ed.  4/27, " 

is  surety  for  the  obligor,  and  the  obligee  cometh  at  the  2J- 
time,  and  to  the  place,  when  and  where  the  money,  for  oJj5»2k 
which  he  is  engaged,  is  to  be  paid,  and  finding  nobody  Entry,0?*. 
ready  to  pay  the  money,  he  doth  pay  it  himself  to  save  tbe 
forfeiture  of  the  obligation ;  hereby  the  condition  to  save 
harmless  is  broken,  and  the  obligation  forfeit.  And  there- 
fore much  more  if  the  obligee  be  sued,  arrested,  out- 
lawed, or  taken  in  execution  for  the  debt  of  the  principal : 
so  also  if  the  obligee  be  put  in  fear  of  arrest  for  the  debt 
of  the  principal,  and  therefore  dare  not  go  about  his 
business;  by  this  the  condition  is  broken.  But  if  the 
obligee  be  sued  unjustly,  either  because  he  is  sued  before 
the  money  is  due,  or  otherwise ;  or  if  the  bond  in  which 
he  is  bound,  be  against  law  and  void  ;  and  he  suffer  him- 
self to  be  unjustly  vexed  thereupon  and  doth  not  take  ad- 
vantage of  it ;  it  seems  this  is  no  breach  of  the  condition 
of  the  bond  to  save  harmless. 

If  a  bailiff  distrain  beasts  on  a  withcrnam,  and  after-  2  H.  4.  9. 
wards  re-deliver  them  to  the  party  of  whom  he  had  them, 
and  take  a  bond  from  him  with  condition  to  save  him 
harmless  from  him  for  whom  the  beasts  were  taken,  and 
after  he  doth  bring  a  detinue  against  the  bailiff  for  the 
beasts;  in  this  case,  the  condition  is  not  broken;  for  this 
action  will  not  lie  in  this  case. 

To  pay  money.       If  the  condition  be  to  pay  money  to   me  at  a  day  and   Kelw.  60. 
place  certain,  and  the  money  is  not  tendered  at  the  time 
and  place ;  albeit  there  be  nobody  ready  to  receive  it,  if 
it  be  tendered,  yet  the  condition  is  broken. 

If  the  condition  be  to  pay  money  to  me  at  a  day  and  Bro.  Obi.  9. 
place,  and  the  obligor  in  his  going  to  the  place  is  robbed 
of  the  money  so  as  he  cannot  pay  me  ;  in  this  case,  not- 
withstanding, the  condition  is  broken,  and  the  obligation 
forfeit,  and  this  will  not  excuse  it. 

*  P.  391.  *  If  the  condition  be  to  pay  money  to  me  at  a  day  and   Kelw.  60. 

place,  and  I,  seeing  him  going  to  the  place  to  pay  the 
money,  do  wish  him  to  forbear,  and  thereupon  he  doth 
so,  and  doth  not  pay  it;  in  this  cage  the  obligation  is  for- 
feit, and  this  will  not  excuse.  But  if  I  do  violently  and 
actually  detain  and  hinder  him,  so  that  he  cannot  pay  it, 
this  will  excuse  him(?n). 
To  pay  rent.  If  the  condition  be  to  pay  me  the  rent  reserved  on  such  Hil.  4  Jac. 

a  lease,  at  the  times  limited  by  the  lease,  and  it  be  not  Molineuxcase. 

accordingly  : 

(m)  In  money-bonds  when  the  bond  is  to  secure  a  running  account  not  exceeding  the  sum  of  ^£ — , 
it  will  be  satisfied  as  soon  as  that  sum  is  repaid  ;  and  the  bond  will  not  be  available  for  further 
advances.  Bodenham  v.  Purchas,  2  Barn.  £  Aid.  39. 

Where  a  bond  is  given  to  bankers  or  others,  as  co-partners,  for  sums  to  be  advanced,  the  language 
of  the  obligation  should  be,  "  to  pay  the  money  to  be  advanced  by  the  obligees,  or  any  of  them,  or 
by  the  survivors  or  survivor  of  them,  or  any  of  them,  or  any  future  co-partner  or  co-partners  of 
them,  or  any  of  them,  in  the  trade  or  business  of  bankers."  Where  a  bond  was  given  to  five 
persons  as  co-partners  to  repay  all  monies  advanced  by  them,  or  any  of  them,  in  the  capacity  of 
bankers,  it  was  held  that  the  bond  did  not  extend  to  sums  advanced  by  four  of  them  as  bankers, 
after  the  death  of  the  fifth  ;  nothing  being  said  about  advances  by  survivors.  Weslon  v.  Barton, 
4  Taunt.  673. 
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Dier,  30. 


Dier,  2xi. 
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Kelw.  60. 


Co.  9.  51. 


Co.  super  Lit. 


CO,  -I.  61. 

«.  03. 


I 


Fit/.  Barre, 


accordingly ;  hereby  the  condition  is  broken,  albeit  I  do 
never  demand  the  rent. 

If  the  condition  be  to  pay  me  the  rent  reserved  on  such 
a  lease,  and  I  enter  upon  all  or  part  of  the  land  demised, 
so  as  the  rent  is  suspended  so  long  as  I  keep  the  posses- 
sion ;  in  this  case,  the  non-payment  of  the  rent  during 
the  time  of  the  suspension  of  the  rent,  is  no  breach  of  the 
condition. 

If  the  condition  be  that  I   shall  enjoy  land  without  the  For  quiet  en- 
interruption  of  any  person  whatsoever,  and  afterwards  I  joying, 
do  forfeit  it  myself  by  non-payment  of  rent,  or  the  like; 
this  is  no  breach  of  the  condition. 

If  the  condition  be,  that  the  obligor  shall  suffer  the 
obligee  to  enjoy  lands,  $-c.  and  that  without  the  let  of 
him,  4*c.  or  any  other  person  or  persons,  &fc.  and  one  that 
hath  an  elder  title  doth  enter;  this  is  no  breach  of  the 
condition.  But  if  he  procure  this  entry  and  disturbance, 
this  is  a  breach  of  the  condition. 

If  the  condition  be,  that  B.  and  others  shall  quietly 
enjoy  land,  and  A.  the  obligor  and  B.  the  obligee  doth  dis- 
turb the  others;  it  seems  by  this  disturbance  the  condition 
is  broken  (n). 

If  the  condition  be,  that  the  obligor  shall  not  disturb 
me  in  the  keeping  of  my  courts,  and  he  keep  the  courts 
and  take  the  fees  himself;  this  is  a  breach  of  the  condi- 
tion. 

If  one  make  a  feoflfment  of  land  to  me,  and  make  me  an 
obligation  with  condition  to  defend  the  land  for  twelve 
years,  fyc.  and  I  am  entered  on  by  a  stranger,  but  never 
impleaded ;  in  this  case,  the  condition  is  broken. 

If  the   condition   be,  to  stand  to  the  award  of  7.  S.  and  To  stand  to  an 
the  obligor  doth  afterwards  countermand  the  submission  award- 
made   to  /.  S.  this  is  a  breach  of  the  condition.     Factum 
7io n  dicitur  (juod  non  perscverat. 

If  the  condition   be,  that  I   shall  have  licence  to  carry 
i  seven  years,  and  the  obligor  doth  give  me  a  licence 
lor  seven   years,  and  then  doth  revoke  it  again  ;  this  is  a 
breach  of  the  condition. 

If  the  condition  be,  that  /.  S.  shall  give  me  licence  to 
go  over  his  ground,  and  /.  S.  doth  so,  but  another  doth 
interrupt  me;  this  is  no  breach  of  the  condition.  And 
yet  if  the  condition  be,  that  I  shall  have  licence  to  go 
over  that  ground,  there  perhaps  such  an  interruption 
*  may  be  a  breach  of  the  condition  (o).  *  P.  392. 

Ji  an  obligation  be  made  to  me  with  condition,  to  appear  To  appear, 
in  such  a  court  such  a  day,  and  at  the  day  he  is  kept  in 
prison  at  my  suit  so  as  he  cannot  appear ;  in  this  case,  his 
non-appearance  is  no  breach  of  the  condition,  for  his  im- 
prisonment shall  excuse  him.  But  if  his  imprisonment 
be  for  felony,  or  any  other  such  like  cause  of  his  own, 
contra. 

It  the  condition  be,  to  appear  in  such  a  court  such  a  day, 
and  before   the  day  a  siipcrsalcas  doth  come   to  the  she- 
rill';' 


To  give  a 
ccuce. 


H- 


(«)  On  tin-  subject  ot   bonds  lor  quiet  enjoyment,  see  supra,  page  387,  note  (.::)• 
(•)  lutcriiiptiuii  by  ki  siiiin«cr,  \\itliout  airy"  inritcwciit  on  the  part  of  L  6'.  cannot,  it  is  coueeivcd, 
•  t'  the  condition. 
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To  ride  to 
Dover. 


Not  to  alien. 


To  serve. 


To  marry  a 
woman. 


To   perform 
covenants. 


To  keep  pri- 
soners. 
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11.   By  what 
means   and 
\vhen  an  obli- 
gation good 
in  its  original 
creation,  doth 
or  may  become 
•void,    he  dis- 
charged or 
gone,   by  mat- 
ter ex  post 
facto;  or  not. 
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riff;  yet,  if  the  obligor  do  not  appear,  the  obligation  is 
forfeit. 

If  the  condition  be,  that  the  obligor  shall  ride  with 
/.  S.  to  Dover  such  a  day,  and  /.  S.  doth  not  go  thither 
that  day;  in  this  case,  it  seems,  the  condition  is  broken, 
and  that  he  must  procure  /.  6'.  to  go  thither  and  ride  with 
him  at  his  peril. 

If  I  make  a  lease  for  years,  and  the  lessee  doth  enter 
into  an  obligation  with  condition  that  he  shall  not  alien 
the  land  demised  without  my  licence,  and  I  die,  and  then 
he  doth  alien  it;  it  seems  this  is  a  breach  of  the  condition. 

If  the  condition  be,  that  /.  S.  shall  serve  me  in  all  my 
honest  and  lawful  commands  ;  or  that  /.  S.  shall  be  a  good 
and  honest  servant  to  me  one  year  ;  in  the  first  case,  if  I 
command  him  nothing,  the  condition  is  not  broken,  albeit 
he  never  tender  his  service ;  but  in  the  last  case,  it  seems 
he  is  to  tender  his  service  to  me,  or  otherwise  the  condi- 
tion will  be  broken.  But  if  I  refuse  his  service  when  it  is 
tendered,  or  he  die  within  the  time,  the  obligation  is  dis- 
charged. And  yet  if  he  depart  away  within  the  time,  the 
condition  is  broken. 

If  the  condition  be,  that  A.  shall  marry  B.  by  a  day, 
and  before  the  day  the  obligor  himself  doth  marry  her : 
in  this  case  the  condition  is  broken.  But.  if  the  obligee 
marry  her  before  the  day,  the  obligation  is  discharged. 

If  the  condition  be,  to  perform  the  covenants  and  pay- 
ments of  a  deed,  and  the  deed  doth  contain  a  feoffment, 
and  this  is  on  condition  that  if  the  feoffor  pay  such  a  sum 
of  money  he  shall  re-enter,  and  he  doth  not  pay  it ;  in  this 
case,  this  non-payment  is  no  breach  of  the  condition. 
But  if  A.  let  land  by  indenture  to  B.  for  years  rendering 
rent,  and  B.  doth  bind  himself  in  an  obligation  with  con- 
dition to  perform  all  the  covenants  contained  in  the  inden- 
ture, and  the  rent  is  unpaid  ;  this  is  a  breach  of  the  con- 
dition, and  cause  of  forfeiture  of  the  obligation. 

If  the  condition  be  for  the  safe  keeping  of  prisoners, 
and  one  doth  escape  that  is  in  execution,  and  in  prison 
under  colour  of  an  execution,  or  the  like,  but  in  truth  and 
in  judgment  of  law  is  no  prisoner ;  this  escape  is  no  breach 
of  the  condition.  See  more  in  Condition,  at  numb.  10. 

*  If  the  condition  of  an  obligation  consist  of  two  parts 
in  the  disjunctive,  or  be  to  do  one  of  two  things  before, 
or  at  a  day  certain,  and  both  the  things  are  possible  at  the 
time  of  the  making  of  the  obligation,  and  before  the  time 
of  performance  one  of  the  things  is  become  impossible  to 
be  done  by  the  act  of  God  (p),  or  by  the  act  of  the  obligee 
himself;  in  this  case,  the  obligation  is  discharged  for  ever. 
And  therefore  if  the  condition  be,  that  if  the  obligor  shall 
sell  away  his  wife's  land,  if  then  he  shall  either  in  his 
life-time  purchase  to  his  wife  and  her  heirs  and  assigns, 
land  of  as  good  right  and  value,  as  the  money  by  him  re- 
ceived or  had  by  or  upon  the  said  sale  shall  amount  unto, 
or  else  do  and  shall  leave  unto  her  by  legacy,  or  otherwise, 
as  much  money  as  shall  be  by  him  received  upon  such  sale, 

that 
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Perk.  sect. 


Per  Just. 
Nichols, 
M.  13  Ja. 


Perk.  sect. 

772. 

6  Ed.  4.  2. 


4H.  7.  4. 
Perk.  799. 


Briscoe's  case, 
Trin.  9Ja. 
B.  R. 


Adjudged, 
Griffin  and 
Scott's  case, 
5  Ja.  B.R. 


Curia,  Trin. 
37  Eliz. 


Co.  super  Lit. 

207. 


Co.  5.  22. 
15  H.  7.  2. 


Sec  supra,  page  382. 
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15  H.  7.  4. 
4H.7.  4. 
Agree,  9  Jac. 
in  1>  at  hurst's 
case. 


|  I.. I.  4.  21. 
Co.  5.  22. 
Perk.  sect. 
769.  757. 
6  11.7.    i. 
94  Ed. 


So  hrlil    ill  tlic 
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that  then,  fyc.  and  the  obligor  doth  sell  his  wife's  land,  and 
then  his  wife  doth  die  before  him,  so  that  he  cannot  leave 
her  the  money ;  in  this  case,  the  obligation  is  discharged,  and 
the  husband  is  not  bound  to  purchase  land  to  her  and  her 
heirs.  So  if  the  condition  be,  tbat  if  /.  S.  do  not  prove 
the  suggestion  of  a  bill  depending  in  the  court  of  requests 
before  the  utas  of  Hilary,  that  then  he  shall  pay  20/.  Sfc. 
and  /.  S.  die  before  the  utas ;  hereby  the  obligation  is  dis- 
charged for  ever,  and  he  is  not  bound  to  pay  the  20/.  So 
if  the  condition  be,  that  if  the  obligor  appear  in  the 
King's-Bench  in  Easter  term,  or  pay  20/.  to  the  obligee  at 
Michaelmas,  and  the  obligor  die  before  Easter  term ; 
hereby  the  obligation  is  discharged :  but  if  he  do  not  ap- 
pear in  Easter  term  and  outlive  the  term,  and  die  after ; 
then  it  seems  the  20J.  must  be  paid  at  Michaelmas,  or  the 
obligation  is  forfeit.  So  if  the  condition  be,  that  the 
obligor  shall  marry  A.  before  Easter,  or  pay  20/.  to  the 
obligee  at  Mfchaelmas,  and  A.  die,  or  become  mad  before 
Easter,  or  the  obligee  marry  A.  himself,  and  the  marriage 
doth  continue  between  them  until  Easter  be  past ;  in  all 
these  cases  the  obligation  is  discharged  for  ever.  But 
when  the  thing  is  become  impossible  by  the  act  or  laches 
of  the  obligor,  the  law  is  otherwise.  And  therefore  if  the 
condition  be,  that  A.  shall  marry  with  B.  before  Easter, 
or  that  the  obligor  shall  pay  unto  the  obligee  20/.  at 
Michaelmas,  and  the  obligor  himself  marry  with  B.  and 
the  marriage  doth  continue  until  after  Easter;  hereby  the 
obligation  is  not  discharged.  So  if  the  condition  be  to 
deliver  up  an  obligation  before  Easter,  or  give  a  release 
at  Michaelmas,  and  the  obligor  doth  loose  the  obligation, 
or  the  obligation  is  burnt;  hereby  the  obligation  is  not  dis- 
charged, for  if  he  doth  not  make  the  release  at  Michael- 
mas, lie  doth  forfeit  the  obligation  (7). 

It  the  condition  of  an  obligation  consist  of  one  part 
only,  or  be  to  do  one  thing  at  a  time  certain,  and  that 
thing  at  the  time  of  the  obligation  made  is  possible  to  be 
done,  but  afterwards,  and  before  the  *  time  when  it  is  to  *  P.  394. 
he  performed,  it  doth  become  impossible  by  the  act  of  God, 
or  the  act  of  the  obligee;  in  this  case  also,  the  obligation 
is  gone  and  discharged  for  ever.  And  therefore  if  the 
condition  be  to  appear  in  person  such  a  day  in  such  a 
court,  and  before  the  day  the  obligor  die,  or  at  the  day 
the  water  doth  arise  so  high  that  he  cannot  travel  to  the 
place  without  peril  of  life  ;  in  these  cases,  the  obligation 
is  discharged.  So  if  the  condition  be,  that  A.  shall  marry 
B.  before  Easter,  and  before  the  time  A.  or  B.  die,  or 
become  mad,  or  the  obligee  marry  B.  and  the  marriage 
d.jfh  continue  until  after  the  day;  in  all  these  cases,  the 
obligation  is  discharged.  But  if  the  thing  become  impos- 
sible by  the  act  of  the  obligor,  contra.  And  therefore  if 
tin?  condition  be,  that  the  obligor  shall  appear  such  a  day, 
and  before,  and  at  the  day,  he  is  imprisoned  through 
default  of  his  own  so  that  he  cannot  appear,  this 
not  excuse  him,  110  more  than  in  case  where  he  is 


[7)  See  further,  how  conditions  iu  the  disjunctive  are  to  be  performed,  l»ac.  Abr.  Obligation.' 
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so  sick  that  he  cannot  appear  without  peril  of  his  life. 
So  if  the  condition  be,  that  B.  shall  marry  C.  before 
Easter,  and  the  obligor  himself  marry  her,  and  the  mar- 
riage doth  continue  until  after  the  time;  in  this  case,  the 
obligation  is  forfeit.  So  if  the  condition  give  the  obligor 
time  all  his  life-time  to  do  the  thing,  the  obligation  is  not 
discharged  by  his  death,  but  in  this  case  he  must  do  it 
during  his  life-time  at  his  peril. 

If  the  condition  be,  that  the  obligor  shall  deliver  to  the 
obligee  an  obligation,  or  such  a  release  as  the  counsel  of 
the  obligee  shall  devise,  before  Michaelmas,  and  the 
counsel  of  the  obligee  devise  no  release  before  Michael- 
mas ;  hereby  the  obligation  is  gone  for  ever. 

If  the  obligation  depend  upon,  or  be  necessary  to,  some 
other  deed,  and  that  deed  become  void,  in  this  case  the 
obligation  is  become  void  also;  as  if  the  condition  of  the 
obligation  be,  to  perform  the  covenants  of  an  indenture, 
and  afterwards  the  covenants  be  discharged  or  become 
void ;  by  this  means  the  obligation  is  discharged  and  gone 
for  ever.  And  if  one  make  a  lease  for  years  ;  rendering 
rent,  and  the  lessee  enter  into  an  obligation  with  condition 
to  pay  the  rent  to  the  lessor,  and  after  it  fall  out  so  that 
the  lessee  is  evicted  out  of  the  land  by  an  elder  title, 
whereby  the  rent  in  law  is  gone ;  in  this  case,  and  by  this 
means,  the  obligation  is  discharged  and  gone  also.  But 
if  the  eviction  be  but  of  a  part  of  the  land,  contrd. 
Disagreement.  If  an  obligation  be  made  to  me,  and  delivered  to  /.  S. 
to  my  use,  and,  when  it  is  tendered  to  me,  1  do  refuse  it 
and  disagree  to  it;  hereby  it  is  become  void,  and  cannot 
afterwards  be  made  good  again.  So  if  an  obligation  be 
made  to  my  wife,  and  I  disagree  to  :t ;  hereby  it  is  become 
void. 

By  a  release  made  from  the  obligee  to  the  obligor,  or 
to  one  *  of  the  obligors  if  there  be  more  than  one,  the 
obligation  may  be  discharged  (r).  And  therefore,  if  an 
obligation  be  made  to  me  with  condition  to  pay  money, 
and  I  by  my  deed  release  it,  or  acknowledge  myself  sa- 
tisfied for  the  debt;  albeit  I  receive  none  of  it,  or  that  I 
receive  but  part  of  it  in  full  satisfaction  of  the  debt;  by 
this  the  obligation  is  discharged  for  ever. 

If  the  obligee  make  the  obligor,  or  one  of  the  obligors, 
or  all  the  obligors,  his  executor,  or  his  executors ;  hereby 
the  obligation  is  discharged  for  ever  (s).  But  the  grant- 
ing of  letters  of  administration  to  one,  or  more  of  the 
obligors,  is  no  discharge  of  the  obligation.  And  if  the 
obligor  make  the  obligee  his  executor,  this  is  no  discharge 
of  the  obligation  (/). 


Release. 
*  P.  395. 
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Curia,   Co.  B. 
Hil.  37  Eliz. 


Adjudged, 
37  Eliz.  Co.  B. 

Greeningham 
v.  Ewre. 


F.ro.  Obliga- 
tion, 6.  88.  29. 
4  H.  7.  6. 


Co.  5.  119. 


Fitz.  Barr.  37. 


Bro.  Obi.  61. 
Co.  8.  136. 
8  Ed.  4.  3. 
21  Ed.  4.  2. 
11  H.  7.  4. 


(r>  On  the  subject  of  releases  one  of  two  or  more  obligors,  see  supra,  page  375,  note  (6). 

(.s-)  If  the  obligee  makes  one  of  two  or  more  obligors  his  executor,  it  is  an  extinguishment  of  the 
debt  at  law  as  to  all,  the  obligors.  But  though  the  debt  is  extinguished  at  law,  yet  in  many  cast's 
equity  will  still  consider  it  as  subsisting  ;  as  if  the  testator  has  not  left  sufficient  assets,  exclusive 
of  the  debt  owing  from  the  executor,  to  pay  his  own  debts  ;  or  if  the  will  affords  a  fair  presump- 
tion that  the  obligee  did  not  mean  to  release  the  obligor  ;*in  these  cases  there  will  be  no  release 
in  equity.  But  for  more  ample  information  on  the  subject,  see  Toller's  Law  of  Executors  and 
Administrators,  272. 

(()  The  obligee  may,  in  sucl)  a  case,  satisfy  his  demand  out  of  the  testator's  assets  before  he  pays 
the  testator's  other  creditors,  who  are  in  the  same  degree.  But  for  further  information  on  the 
subject,  sec  Toller's  Law  of  Executors  itiul  Administrators,  230,, 
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Bro.  Obi.  61, 


Fitz.  JSarre, 


If  the  obligee  be  a  woman,  and  take  the  obligor  to  hus- 
band, hereby  the  obligation  is  discharged  (u). 

If  the  condition  be  to  infeoft'/^.  S.  (a  woman)  before 
such  a  time,  and  before  the  day  the  obligor  doth  marry 
,;inan;  this  doth  not  discharge  the  obligation. 

II'  the   condition    be    to  serve   me  seven  years,   and 
within   the  time  I  licence  him  to   depart,  it  seems  that 
,  the  obligation  is  discharged:  and  yet  if  the  con- 
dition be  to  stand  to  an  award,   and  it  is  awarded  that 
tlic  parties  shall  pay  &/.  a  year  for  seven  }rars 
towards  tluj  education  of  /.  S.  and  /.  S.   die  within  the 
seven  years,  the  obligation  is  not  discharged  by  his  death, 
hut  the,   money  must  be   paid  during  the  time  notwith- 
standing. 

If  the  condition  be  to  do  two  things,  or  stand  upon 
divers  points;  and  the  obligee,  supposing  the  breach  of 
one  of  them,  doth  sue  the  obligor,  and  the  issue  being 
joined  upon  that  point  it  is  found  against  the  plaintill', 
and  he  is  barred ;  hereby  the  whole  obligation  is  dis- 
eluirged;  and,  so  long  as  that  judgment  is  in  force,  ho 
can  never  sue  the  obligation  upon  any  other  point  within 
the  condition. 

Fit/.  Ban-.  61.  If  the  condition  be  to  satisfy  me  for  goods  I  have  de- 
livered to  /.  S.  if  they  be  lost,  and  afterwards  they  be  lost, 
and  I  sue  /.  <S.  and  have  him  in  execution  for  them;  by 
this  the  obligation  is  not  discharged :  but  perhaps  when 
I  have  satisfaction  of  /.  S.  being  in  execution  for  the 
goods,  the  obligation  may  be  gone. 

And  in  all  cases  by  which  a  deed  in  general  may  bc- 
eome  void  by  matter  ex  post  facto,  as  by  rasure  or  the 
like,  an  obligation  may  become  void  (x). 


dO  Not  however  always  inequity;  (sec  Treat,  on   Sett.  HI)  nor,  it  would  appear,  even   at   law; 

h;>  Intended  wife  a  bond,  for  the  purpose  of  securing  her  a  sum  of  money,  or 

>•!!   held   that   the  bond  is  not  released  even  at  law    by 

;:itt  rm.uii.tL'-  ,    but  that   the  wife,  if  she  surcir<.s  her   husband,   may   sue   his  heirs  or 
v  v.  Acton,  Lord   Kayni.    515.    and   1  Mod.  'J90.     Milbourne  v.  Lir-ir- , 
b  T.  li 

(x)  See  supra,  page  53,  note  (/).    As  connected  with   the  subject  of  the  present  chapter,  a  few 

other  points  may  !•<•  noticed.     If  a  bond  is  given  for  the  payment  of  money  upon  a  contingent  event, 

and  the  obligor  becomes  a  bankrupt  before  the  contingency  happens,  the  obligee  cannot  come  in  as 

a  creditor  under  the  commission  (Treat,  on  Marr.  Sett.  289),  except  the  condition  is  for  the  payment 

of  inten-st  in  the  mean  time,  or  for  the  doing  of  some  other  thing  besides  the  payment  of  the  money, 

in  which  case,  if  the  bond  lias  become  forfeited   for  the   breach  of  any  part  of  the  condition  Icfurc 

the  bankruptcy,  the  money   payable  on  the  contingency  may   be  proved   under  the  commission. 

pnrtc  Elder,  2  Madd.   V1V2.     In  the  case  of  annuities  secured  by  bond,  where  the  obligor 

heroines  u  bankrupt  before  the  breach  of  the  condition,  proof  may  be  made  under  the  commission. 

I,  c.  1*1.  s.  17. 

<.nd  is  burnt  or  lost,  or  by  fraud  or  mistake  cancelled,  equity  will  lend  its  aid  and 

performance  of  the  bond.     Skip  v.  llucy,  3  Atk.  91.     Sheffield   v.  Castkton,  1  Eq.  Ca. 

Abr.  '.'.;.  and  Atkinson   v.  / .nniunl,  3  P>ro.  C.  C.  i>18.   Tonlnwi   v.  I'ricc,  fl  \  .     And  as  prnferl 

of  the  bond  is  no  longer  necessary,  even  courts  of  law  now  enforce  a  performance,  notwithstanding 

tion  of  the  bond.  See  Read  v.  JJiW;m«n,  3  T.  R.  131.   Tatty  v.  Nesbit,  Ibid.  153,  n. 

v.  Atkinson,  Ibid.      II  hit fu Id  v.  Ftiussct,  I  Ye-. 

In   some   C.IM •-  of  bonds  for  payment  of  money,  the  obligee  may  in  equity  recover  even  beyond 

the  penalty  of  the  bond.     As  where  the  recovery  of  the  debt  hM  been  delayed   by  the  obligor  ( Pul- 

llttri<n,  ti  \  es.  l!U),  or  delayed  by  an   injunction  of  equity  ;  Durul  v.  Torn/,  Show.  P.  C. 

15.  link  v.  Thomas,  1  Vt-rn.  350  ;  or  if  the  bond  'is  to   account  for'money  of  the  obl'igee's,  and  the 

Ins  in  his  hands  a  larger   sum  than  the  penalty  of  the  bond  amounts   to,  or  makes  an  advan- 

l«ige  of  the  oblijjiv's   mone>.     Lord  Dunsanii  v.  riun'ktlt,  'J  Bro.  C.  C.  -jji.     At  law,  however,  the 

obligee 
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obligee  cannot,  it  is  conceived,  in  any  case  recover  beyond  the  amount  of  tl»e  penalty.     Wilde  v. 
Clarkson,  6  T.  R.  303. 

Where  no  demand,  or  payment  of  interest  has  been  made  on  a  bond  for  twenty  years,  and  no  suffi- 
cient reason  can  be  assigned  for  the  delay,  generally  speaking,  the  bond  is  presumed  to  be  satisfied. 
Oswald  v.  Leigh,  1  T.  R.  270.  Rex  v.  Stevens,  1  Burr.  434.  Gratwick  v.  Simpson,  2  Atk.  144. 
Leman  v.  Newman,  1  Ves.  51. 

A  bond  being  a  specialty,  the  money  secured  by  it  is  a  debt  of  a  higher  nature  than  a  mere  simple 
contract  debt,  and  in  the  administration  of  assets  must  be  paid  before  simple  contract  debts.  A 
bond,  however,  is  no  charge  or  lien  upon  the  obligor's  real  estate.  But  where  the  obligor  binds 
liimself  and  his  heirs,  there  the  obligor's  real  estates  in  the  hands  of  his  heir  or  devisee  are,  in  de- 
fault of  personal  assets,  liable  to  the  payment  of  the  debt.  By  the  stat.  3  W.  Sf  M.  c.14.  s.  2.  &  3. 
all  devises  of  lands  are  declared  to  be  fraudulent  and  void  as  against  bond  creditors,  who  may  sue 
the  heirs  of  the  obligor  and  also  his  devisees  jointly.  And  by  the  5th  section  of  this  statute  it  is 
enacted,  that  where  the  heir  aliens  the  estate  before  any  action  brought,  he  shall  be  answerable  for 
the  bond  debts  of  his  ancestor.  But  if  the  heir  aliens  the  land,  the  obligee  of  the  bond  has  no  re- 
medy against  a  bond  fide  purchaser ;  but  only  against  the  person  of  the  heir,  to  the  amount  of  the 
value  of  the  land. 

Bonds  being  choses  in  action  are  not  assignable  at  law.  In  equity  they  are  assignable ;  bnt  in  an 
action  at  law  on  the  bond  the  assignee  must  proceed  in  the  assignor's  name.  In  assignments  »f 
bonds  the  assignee  takes  the  bond  subject  to  all  equities  to  which  it  was  liable  in  the  hands  of  the 
assignor  or  obligee. 
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OP    A    DEFEASANCE. 

THIS  in  a  large  sense  doth  sometimes  signify  a  con-  Defeasance, 
dition  annexed  to  an  estate  ;  and  sometimes  the  con-  (^'a</* 
dition  of  an  obligation  made  with,  and  annexed  to,  the 
obligation  at  the  time  of  making  thereof :  but  it  is  more 
peculiarly  and  properly  applied  to  such  conditional  in- 
struments, as  are  made  in  defeasance  and  avoidance  of 
statutes  and  recognizances,  at  the  time  of  entering  into 
the  same  statutes  or  recognizances;  and  to  such  con- 
ditional instruments  as  are  made  in  defeasance  of  statutes, 
obligations,  and  the  like,  after  the  time  of  the  same 
statutes  entered  into,  and  obligations,  &c.  made :  and  it 
is  therefore  defined  as  follows. 

A  defeasance  is  a  condition  relating  to  a  deed,  as  t6  an 
obligation,  recognizance,  statute,  or  the  like,  which  being 
performed,  by  the  obligor  or  recognisor,  the  act  is  dis- 
abled and  made  void,  as  if  it  had  never  been  done;  which 
diflfereth  from  a  condition  only  in  this,  that  this  is  always 
made  at  the  same  time,  and  annexed  to,  or  inserted  in, 
the  same  deed ;  but  that  is  always  made  in  a  deed  by 
itself,  and  for  the  most  part  made  after  the  deed  where- 
unto  it  hath  relation  (a). 

C<x  snper  Lit.       There  is  no  inheritance  executory,   as  rents,  annuities,  o.  Where  ami 
conditions,  warranties,  covenants,  and  such  like,  but  may  in  what  cases 

Ptew!ijM93    by  a  defeasance,   made  with  the  mutual  consent  of  all  ^^be^nd 

*1  H.*7.  e&  "  those  which  were  parties  to  the  creation  thereof  at  the  ™j^t  Qfa~ 
same,  or  at  any  time  after,  be  annulled,   discharged,   and  n,ay  i,c  dc- 

ance  in  loto.     defeated.     And  so  is  the  law  of  statutes,  recognizances,  feated  and 

obligations,  and  the  like;    yet  so,  as  in  all  these  cases  avoided  there- 
regularly,  the  defeasance  must  be  made  codcm  modo  as  the  i 
thing  to  be  defeated  was  and  is  created,  viz.  if  the  one 
be  by  deed,  the  other  must  be   so   also :   for  it  is  a  rule, 
that  in  all  cases,  where  any  executory  thing  is  created  by 
a  deed,  that  the  same  thing,  by  the  consent  of  all  persons 
who  were  parties  to  the  creation  of  it,   may  be  by  their 
deed  defeated  and  annulled ;   and  therefore  that  warran- 
ties, 

(«0  A  defeasance  is  a  collateral  deed,  made  at  the  same  time  with  a  feoffment  or  other  convey - 
containiog  certain  conditions,  upon  the  performance  of  which  the  estate  then  created  may  Im 
'I  or  totally  undone.     2  Bl.  Com.  3-27. —  A  defeasance  on  a  bond,  or  recognizance,  or  jndgm<  nt 
"^d,  is  a  condition,  which,  when  performed,  defeats  or  undoes  it:  It  differs  only  from   the 
rmnmon  condition  of  a  bond,  in  that  the  one  is  always  inserted  in  the  deed  or  bond  itself,  the  other 
is  made  between  the  same  parties  by  a  separate,  and  frequently  a  subsequent  deed.    H>id.  3412.    See 
further  as  to  the  nature  of  defeasance,  and  what  shall  be  said   to  amount  to  one,  in  Com.  Dig.  title 
nice  (A).     Wood's  lust.  293.     Vin.  Abr.  tit.  Defeasance  (F).      A  defeasance,  as  a  separate, 
istinct  instrument,  is  now  seldom  made  use  of;  the  terms  or  conditions  upon  which  the  principal 
instrument  is  to  be  defeated  being  usually  inserted  in  the  instrument  itself— a  mode  greatly  pre- 
ferable   to    that    of  making  defeasance  by    a  separate  instrument,  for   if  such  instrument  should 
,  the    pin  ty  for  whose  benefit  the  defeasance  was  made,  might  be  deprived  of  the  benefit 
which   it  was  intended    to  give  him.     Defeasances,   therefore,  as  separate  instruments,  being  little 
in-  doctrine   relating   to   them,    is   become  of  comparatively  little   importance.     When  the 
Mire  is  contained  in  the  same  instrument,  as  is  now  generally  the  case,  it  is  called"  a  con- 
dition."    l-'or  the  doctrine  relative  to  Conditions,  see  the  chaj  ter  on  Conditions. 
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ties,  recognizances,  rents,  charges,  annuities,  covenants, 
leases  for  years,  uses  at  common  law  (b),  and  such  like, 
may,  by  a  defeasance  made  with  mutual  consent  of  all 
those  that  were  parties  to  the  creation  of  it  by  deed  (c), 
be  discharged  and  avoided.  Nil  cst  tarn  convenicns  natu- 
rali  caquitati  quam  quod  unumquodf/uc  dissolvi  potcst  co 
liyaminc  quo  ligatur.  And  therefore  by  such  a  defeasance, 
not  only  the  covenant  which  doth  create  a  power  of  re- 
vocation, but  the  power  itself  created,  may  be  utterly 
defeated  and  avoided  :  but  estates  of  inheritance,  and 
other  estates  in  tail  or  for  life,  executed  by  livery,  &c. 
cannot  be  avoided  by  defeasance  made  after  the  time  of 
their  creation  and  first  making.  And  yet  by  *  another 
deed  of  defeasance  made  at  the  time,  a  feoffment,  release, 
lease  for  life,  or  other  executed  thing,  may  be  avoided,  as 
well  as  if  it  were  by  condition  within  the  same  deed  :  as 
if  a  disseisee  release  to  the  disseisor,  this  release  cannot 
be  defeated  by  an  indenture  of  defeasance  made  after- 
wards ;  but  it  may  be  defeated  by  an  indenture  of  defea- 
sance made  at  the  same  time.  Quce  in  continenti  fiunt  in 
essc  vidcntur  (d ). 

To  make  a  defeasance,  these  things  are  requisite:  l.That 
the  defeasance  be  made  eodcm  modo,  as  the  thing  to  be 
defeated  is  created  :  for  if  the  obligee  by  word  only  dis- 
charge the  obligor,  or  grant  not  to  sue  him  ;  this  will  not 
defeat  the  obligation ;  it  must  be  by  deed  therefore,  as 
the  former  was.  aBut  whether  the  deed  or  defeasance  be 
indented  or  poll  is  not  material.  2.  bThat  if  it  do  recite 
the  statute  or  the  obligation,  (as  for  the  most  part  it  doth,) 
that  it  be  done  truly :  for  if  a  defeasance  be  made  of  a 
statute  or  an  obligation,  which  is  recited  to  be  made  the 
tenth  day  of  May,  whereas  in  truth  it  beareth  date  the 
first  day  of  May,  this  defeasance  is  void  (e).  3.  c  That  it 
be  made  between  the  same  persons  that  were  parties  to 
the  first  deed,  &c.  (/),  and  therefore,  if  A.  be  bound  in  an 
obligation  to  B.  in  20/.  and  B.  make  a  defeasance  to  C. 
that  if  C.  pay  him  20/.  the  obligation  made  by  A.  shall  be 
void  ;  this  is  no  good  defeasance,  because  it  is  not  made 
between  the  same  parties.  d  And  yet  if  a  statute  be  made 
to  the  husband  and  wife,  and  the  husband  alone  join  in 
the  making  of  a  defeasance,  this  is  a  good  defeasance. 
4.  eThat  it  be  made  after  the  making  of  the  recognizance, 

obligation, 


Co.  i.  113. 


»Ero.  Defeas. 

12. 

Fitz.  Barre,95. 

b  Plow.  393. 


c  14  H.  8.  10. 
Bro.  Estrang. 
fait.  10. 


d  Bro.  Defeas. 
3. 

e  Bro.  Defeas. 
5. 


(&)  A  use,  where  it  is  actually  executed  by  the  Statute  of  Uses,  (which  is  in  fact  a  legal  estate) 
cannot,  it  is  conceived,  where  such  estate  is  an  estate  of  freehold,  be  annulled  or  avoided  by  defeas- 
ance made  after  the  use  has  become  executed.  But  it  is  otherwise,  where  the  estate  is  a  term 
of  years,  or  other  mere  chattel  interest  in  lands.  So  a  trust  either  in  lands  or  other  things,  may 
clearly  be  defeated  by  defeasance  made  after  the  trust  has  arisen.  Where  indeed  the  estate  created 
by  the  use  is  even  an  estate  of  freehold,  it  may  be  defeated  by  what  is  termed  a  conditional 
limitation  or  shifting  use,  inserted  in  the  instrument  creating  the  use,  or  probably  in  one  executed 
at  the  same  time. 

(c)  Or  those,  it  is  conceived,  who  represent  them,  by  having  their  estate  or  interest. 

(d)  See  accordingly,  and  further  in  l  Wood,  786.  Yin.  Abf.  tit.  Defeasance  (B).     Com.  Dig.  tit. 
Defeasance  (C). 

(e)  In  recitals  of  deeds,  £c.  it  is  usual  to  state  the  deed  to  bear  date  on  07-  about  such  a  day  ;  and 
then  if  the  deed  should  not  bear  date  on  the  very  day  specified,  parol  evidence  may  be  given  that 
such  a  deed  was  the  deed  meant. 

(/)  See  supra,  last  page,  note  (a). 
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ol>li Cation,  <fec.  and  not  before  :  for  if  A.  grant  to  JL  that 
if  Ji.  will  be  bound  to  him  in  20/.  by  obligation,  that  the 
obligation  shall  bo  void;  and  after B.  doth  bind  himself  to 
A.  \i\  an  obligation  of  20/.  that  defeasance  is  not.  good, 
bcc;iuso  it  is  before  the  obligation.  f  And  yet  if  the  date 
of  the  defeasance  be  before  the  date  of  the  recogni- 
zance, &c.  and  it  be  delivered  after,  it  is  good  enough. 
5.  That  it  be  made  of  a  thing  defeasible:  R  for  if  a  dis- 
i  -asu  his  right  to  the  terre-tenant,  and  after  there 
is  a  defeasance  made  between  them,  that,  if  the  releasor 
shall  pay  20/.  to  the  releasee,  the  release  shall  be  void; 
this  is  a  void  defeasance.  h  And  yet  a  release  ma\ 
avoided  by  a  condition  or  defeasance  made  at  the  time  of 
making  of  a  release  as  well  as  a  fcoffment  (0). 

If  the  defeasance  of  a  recognizance,  obligation,  &c.  be, 
that  if  the  cognisor,  or  obligor,  &c.  pay  a  sum  of  money, 
or  do  not  disturb  the  execution  of  the  will  of  /.  S.  or  do 
make  a  lease  for  years  to  /.  S.  or  the  like  ;  these  are  good 
defeasances.  And  if  the  grantee  of  a  rent-charge  grant 
to  his  grantor,  that  if  he  shall  pay  him  20/.  such  a  day, 
the  grant  of  the  rent  shall  be  void.  Albeit  the  condition 
of  an  obligation,  that  is  repugnant  to  the  obligation  itself, 
is  void,  and  the  obligation  single ;  yet  it  is  otherwise  in, 
case  of  a  defeasance  *  made  after  the  obligation ;  for  this 
is  good,  notwithstanding  it  be  repugnant.  And  therefore, 
if  the  obligee,  after  the  obligation  made,  grant  by  deed 
to  the  obligor,  that  the  obligation  shall  be  void  ;  or  that 
he  will  not  sue  the  obligation  at  all ;  or  that  he  will  not 
sue  the  obligation  until  such  a  time  ;  or  that  the  obliga- 
tion shall  be  discharged ;  these  defeasances  are  good  to 
avoid  the  obligation. 

If  the  feotlee  with  warranty  grant,  that  neither  he 
nor  his  heirs  shall  take  benefit  of  the  warranty  of  the 
frnflor  or  his  heirs;  this  is  a  good  defeasance  of  the  war- 
ranty :  and  if  lie  grant,  not  to  vouch,  this  will  discharge 
the  voucher :  and  if  he  grant  not  to  bring  a  warruntia 
chartcc,  this  will  bar  him  of  that  remedy.  In  like  manner 
it  is,  if  the  grantee  of  a  rent-charge  grant  to  the  grantor, 
that  he  will  not  take  any  benefit  by  the  grant,  this  is  a 
total  discharge;  and  if  he  grant,  that  he  will  not  bring  an 
annuity,  this  is  a  discharge  of  the  person  ;  and  if  he  grant, 
that  he  will  not  distrain  the  land  for  the  rent,  this  is  a 
discharge  of  the  land. 

If  one  make  a  lease  for  life  by  deed,  and  after  by  an- 
other deed  doth  grant  to  his  lessee,  that  he  shall  not  be 
impeached  for  waste ;  this  a  good  discharge :  and  if  the 
* 'o  afterwards  grant  by  deed  to  the  lessor,  that  if  he 
shall  bring  an  action  of  waste  against  the  lessee,  that  he 
will  not  make  use,  nor  take  advantage  of  the  deed  of  dis- 
charge ;  this  a  good  defeasance  of  the  discharge.  So  that 
hereby  it  seems  a  defeasance  may  be  of  a  defeasance,  and 

one 
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Or)  To  avoid  a  release  or  feofiment,  by  virtue  of  a  condition,  the  party  taking  advantage  of  fho 
condition  must  make  \\nactual  entry  on  the  lands;  sec  supra,  page  139,  note  (f).  But  in  the  ca*« 
«>f  a  conditional  limitation,  (which  has  its  operation  under  the  statute  of  uses)  an  actual  entry  is 
uot  necessary,  sec  supra,  page  100,  note  (6). 
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one  defeasance  after  another,  and  regularly  the  last  shall 
stand.     And  therefore,  if  a   lease  for  years  be  made  on  Agreed 
condition  to  pay  20/.  at  Easter,  and  the  lease  to  be  void,  Paschc.8.  and 
and  before  Easter  the  lessor  and  lessee  agree,  that,  if  the  Ja-  Co-  B- 
lessor  pay  it  at  Easter  following,  the  lease  shall  be  void,  per  Justice 
and   before  that  time  they  make  the  like  agreement  for  Bridgman. 
another  year;  it  seems  these  be   good  defeasances,   and 
that  the  last  shall  stand. 

If  the  defeasance  after  execution  made  upon  a  statute  Bro.Defeas.7. 
be  thus,  that,  if  the  conusor  pay  so  much  money,  the 
statute  shall  be  void;  it  seems  by  this  the  statute  and 
execution  thereupon  is  void;  howbeit,  it  is  best  to  add 
these  words  in  the  defeasance  [and  the  execution  there- 
upon] (A). 

And  now  being  coming  towards  an  end,  we  come  to 
the  last  assurance  of  a  man's  life,  or  that  kind  of  assur- 
ance that  men  do  commonly  make  when  they  are  near 
and  towards  the  end  of  their  life,  viz.  a  Testament. 


(ft)  See  further  in  Vin.  Abr.  tit.  Defeasance  (D). 
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CHAPTER    XXIII. 
OF  A  TESTAMENT. 

A  TESTAMENT  is  the  full  and  complete  declaration  1-  Testament, 
of  a  man's  mind  or  last  will  of  what  he  would  have  Quidt 
to  be  done  after  his  death  :  It  is  in  Latin  Tcstamentvm, 
i.  e.  Tcstatio  mentis,  the  witness  of  a  man's  mind  ;  and  to 
devise  by  testament,  is  to  speak  by  a  man's  will  what  his 
mind  is,  to  have  done  after  his  death  :  and  this  is  some- 
times called  a  will  or  last  will;  for  these  words  are  Syno- 
niwn,  and  are  as  it  seems  promiscuously  used  in  our  law  : 
howsoever,  by  the  civil  law  it  is  then  only  said  to  be  a 
testament,  when  there  is  an  executor  made  and  named  in 
it  ;  and  when  there  is  none,  but  a  codicil  only  ;  for  a  co-  Codicil,  Quid. 
diril  is  the  same  that  a  testament  is,  but  that  it  is  without 
an  executor  ;  and  a  man  can  make  but  one  testament  that 
shall  take  effect,  but  he  may  make  as  many  codicils  as  he 
will.  And  by  the  common  law,  where  lands  or  tenements 
are  devised  in  writing,  albeit  there  be  no  executor  named, 
yet  there  it  is  properly  called  a  last  will,  and  where  it 
doth  concern  chattels  only,  a  testament  (a).  He  that  doth 
make  the  testament  is  called  the  testator:  and  when  a 
man  dieth  without  will,  he  is  said  to  die  intestate. 

Of  testaments  there  be  two  sorts,  namely,  a  testament  Quotuplex. 
in  writing,  or   a  written   testament  ;  which  is,  where   the  Written. 
mind  of  the  testator  in  his  life-time,  by  himself  or  some 
other  by  his  appointment,  is  put  in  writing:  and  a  testa- 
ment by  word,  or  without  writing,  which  is,  where  a  man 
is  sick,  and   for  fear  lest  death  or  want  of  memory  or 
speech  should  surprise  him,  that  he  should  be  prevented 
if  he  stayed  the  writing  of  his  testament,  desireth  his 
neighbours  and  friends  to  bear  witness   of  his  last  will, 
and  then  declareth  the  same  presently  by  word   before 
them  :  and  this  is  called  a  nuncupative,  or  a  nuncupatory  Nuncupative* 
testament:  and  this   being  after  his  death  proved  by  wit- 
nesses, and  put  in  writing  by  the  ordinary,  is  of  as  great 
force  for  any  other  thing  but  land,  as  when  at  the  first  in 
the  life  of  the  testator  it  is  put  in  writing  (b).    A  codicil 

also 
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(a)  "  See  further  as  to  what  may  be  deemed  a  will  or  a  testament,  and  the  difference  between  them, 
in  Swinb.  6th  edit.  p.  l.     Bac.  Abr.  tit.  Wills  and  Testaments  (A).    4  Burn's  Eccl.  Law,  41,  3d  ed. 
With  respect  to  the  introduction  and  progress  of  wills  in  England,  it  may  not  be  improper  to  select 
a  passage  from  Wright's  excellent  Treatise  on  Ten.  173,  where  it  is  said,  it  was  altogether  as  much 
against  the  nature  of  a  feud,  that  the  feudatary  should  dispose  of  it  by  «•///,  as  that  he  should  other- 
lien   it:  upon  this  ground  it  was,  that  though  lands  were  devisable  until  the  conquest,  or 

rather  until  the  establishment  of  the  feudaHetiwre  ;  yet  then,  or  soon  after,  the  power  of  disposing 
by  will  generally  vanished,  except  of  socage  lands  and  tenements  in  some  cities  and  boroughs,  win  re 
it  \v.u  n  t.iuied,  or  rather  indulged;  it  being  of  little  consequence  into  what  hands  such  lands  fell. 
And  thus  far  it  is  true,  that  Nulluni  testamentum  apud  nos  mansit  pro  Icge,  until  the  stats.  3CJ  A:  31  ll<n.  8. 
gave  a  testamentary  power  over  lands,  subject  only  to  the  restrictions  and  conditions  of  those  sta- 
1'iiit  though  lands  were  not,  as  is  suggested,  devisable  from  the  time  of  the  conquest  until  the 
time  of  //,  n.  8,  yet  upon  a  distinction  started  soon  after  the  statute  Quia  emptores  terrarum,  between 
the  land  and  thi>  ««»e  or  profits  of  the  land,  fcoffments  to  uses  were  invented  ;  by  means  whereof  a 
roan  might,  In-fore  tin-  statute  27  Hen.  8.  c.  10,  by  will  dispose  of  the  profits,  though  he  could 
nut  dispose  of  the  lind  itself.  See  more  amply  as  to  the  antiquity  of  testaments,  and'  their  intro- 
duction and  progress  iu  England.  1Z  Bl.  Coin.  chap.  22,  and  chap.  33.  Sull.  Lect.  151.  2d  edit. 
God.  Orp.  Leg.  p.  i." 

(b)  On  the  subject  of  nuncupative  wills,  see  infra,  page  -106,  note  (m). 
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OF  A  TESTAMENT. 

also  is  in  writing,  or  by  word,  as  a  testament  is:  the  ci- 
vilians have  oilier  divisions  of  wills  and  testaments,  as 
solemn  and  unsolemn,  privileged  or  unprivileged,  whereof 
the  common  law  maketh  no  mention. 

The  parts  of  every  complete  testament  whereof  it  doth 
consist,  are  two  :  1.  The  making  of  devises,  or  giving  of 
legacies  :  2.  The  making  and  ordination  of  an  executor ; 
for  a  testament  can  be  no  more  without,  than  a  codicil  can 
be  with,  an  executor  (c). 

*  A  devise,  or  legacy,  is  where  a  man  in  his  testament 
.  doth  give  any  thing  to  another ;  the  first  of  these  terms  is 
properly  applied  to  the  gift  of  lands,  and  the  last  to  the 
gift  of  goods  or  chattels  :  and  therefore  a  devise  strictly 
is  said  to  be  where  a  man  in  his  testament  doth  give  his 
lands  to  another  after  his  decease  ;  and  a  legacy  is  said  to 
be  where  a  man  in  his  testament  doth  give  any  chattel 
to  another  to  have  after  the  death  of  the  testator ;  but 
the  word  is  promiscuously  applied  to  the  one  and  to  the 
other.  And  he  that  gives  by  such  a  will,  is  called  the 
devisor,  and  he  to  whom  the  thing  is  given,  the  devisee 
or  legatee. 

Arid  a  devise  is  sometimes  simple  and  without  condi- 
tion :  as  where  I  give  my  land  to  another  and  his  heirs, 
or  I  give  20/.  to  another,  without  more  words.  And 
sometimes  it  is  with  a  condition  :  which  is,  when  there  is 
a  quality  added  to  the  devise  or  legacy,  whereby  the  effect 
of  it  is  suspepded  or  hindered,  and  it  is  thereby  made  to 
depend  on  some  future  event.  And  this  condition,  in  this 
case,  may  be  made  almost  by  any  words;  as  if  I  give  to 
one  my  land,  if  he  pay  20Z.  to  my  daughter;  or  so  as  he 
pay  207.  to  my  daughter;  or  paying  20/.  to  my  daughter  ; 
or  I  give  one  20/.  if  he  marry  my  daughter  ;  or  when  he 
shall  marry  my  daughter;  or  I  give  my  wife  20/.  a  year, 
whilst  she  shall  live  unmarried  ;  or  I  give  to  him,  whoso- 
ever shall  marry  my  daughter,  20/.  or  the  like;  in  all 
these  cases  the  devise  is  conditional.  The  first  kind  of 
devise  is  called  by  the  Civilians  a  simple  assignation,  and 
the  latter  a  conditional  assignation  (d). 

An  executor  in  a  large  sense  is  taken  for  any  one  that 
is  appointed  to  have  the  disposition  and  ordering  of  the 
goods  and  chattels  of  a  man  that  is  dead.  And  so  there 
are  three  kinds  of  executors :  the  first  is  a  lege  constitutus, 
who  is  therefore  called  legitimusi  and  such  a  one  is  the 
ordinary  of  the  diocese,  who  hath  ordinary  jurisdiction 
in  matters  ecclesiastical :  the  second  is  a  testatore  consti- 
tutus, who  is  therefore  called  testamentarius ;  and  he  is 
strictly  and  properly  called  an  executor;  and  is  defined 
to  be  one  appointed  by  a  man's  last  will  and  testament  to 
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(c)  It  is  not  to  be  understood,  that  if  an  instrument  purporting  to  be  a  testament  appoints  no 
executor,  or  an  instrument  purporting  to  be  a  codicil   does  appoint  one,  that  therefore  the  will  or 
codicil  is  bad  :  this  is  by  no  means  the  case  ;    for  the  testament  will  be  just  as  effectual  a  disposition 
of  the  testator's  property  as  it  would  have  been  had  it  contained  the  appointment  of  an  executor ; 
and  the  disposition  contained  in  the  codicil  just  as  effectual  as  it  would  have  been  had  the  codicil 
contained  no  appointment  of  an  executor.     It  may  be  proper  to  observe,  that  the  appointment  of  an 
executor  !>y  codicil  is  as  valid  an  appointment,  and  the  executor  just  as  much  the  personal  represent- 
ative of  the  testator,  as  if  the  appointment  had  been  made  by  the  will. 

(d)  On  the  subject  of  conditional  devises  and  bequests,  see  infra. 
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OF  A  TESTAMENT. 

have  the  disposing  and  administration  of  all  or  part  of  a 
man's  goods  and  chattels,  and  to  perform  a  man's  last  will 
and  testament,  according  to  the  contents  thereof:  the 
third  is  ab  episcopo  constitutes,  who  is  therefore  said  to  be 
rlativHs:  and  such  a  one  is  an  administrator,  who  is  de- 
fined to  be  one  that  hath  the  goods  and  chattels  of  a  man 
dying  intestate,  committed  to  his  charge  by  the  ordinary 
for  want  of  an  executor :  and  his  power,  benefit,  and 
charge  is  in  all  things  equal  to  the  power,  benefit,  and 
charge  of  an  executor  (e). 

The  executor  and  administrator  also  is  sometimes  uni- 
versal or  total,  i.  e.  one-  that  hath  the  power  and  disposi- 
tion of  the  whole  personal  estate  committed  to  him.  And 
sometimes  he  is  particular*  or  partial,  i.  e.  one  that  hath 
the  power  and  disposition  of  some  part  of  the  estate,  or 
of  all  the  estate  for  a  time  only,  committed  to  him.  And 
sometimes  he  is  absolute,  i.  e.  such  a  one  that  hath  an 
absolute  power  of  the  estate,  as  executor,  or  adminis- 
trator: and  sometimes  he  is  conditional,  i.  e.  one  that 
hath  a  limited  and  conditional  power  of  the  estate  only. 
And  in  both  cases  he  shall  be  charged  and  chargeable  for 
so  much  as  is  committed  to  him  as  the  testator  or  intestate 
himself:  for  this  cause  the  executor  is  said  to  represent 
the  person  of  the  testator ;  for  as  to  the  estate  committed 
to  his  trust  he  may  charge  others,  and  be  charged  him- 
self, sue  and  be  sued,  as  the  testator  himself  might.  And 
the  estate  he  hath  by  his  executorship  is  said  to  be 
in  him  to  the  use  of  the  testator  in  his  right:  and 
that  he  doth  in  the  disposition  of  his  estate  is  said  to  be 
in  the  right  and  to  the  use  of  the  testator  also.  And  the 
administrator  hath  the  same  power  and  property  over  and 
in  the  goods  and  chattels,  the  same  remedy  by  suit,  and 
so  far  forth  shall  be  charged,  as  the  executor ;  for  they 
differ  not  in  nature,  but  in  name  only.  And  yet  the  ad- 
ministrator is  but  the  ordinary's  deputy;  and  he  may 
revoke  the  administration,  or  call  the  administrator  to  an 
account  (f). 

A  testament  is  of  that  nature,  that  it  doth  much  differ 
from  other  acts  and  deeds,  that  men  do  and  execute  in 
their  life-times :  for  albeit  it  be  made,  sealed,  and  pub- 
lished in  ever  so  solemn  a  manner,  yet  it  hath  no  life  nor 
virtue  in  it  until  the  testator's  death  ;  for  it  is  a  maxim  in 
law,  omne  testamentum  morte  consummatum  est ;  et  voluntas 
est  ambulatoria  usque  ad  extremum  vitce  exitum :  it  is  there- 
fore resembled  until  death  to  the  interlocutory  sentence, 
and  after  death  to  the  definitive  sentence,  of  a  Judge. 
And  hence  it  is  said,  Sedlegum  servanda  fides :  suprema 
rohiiitas,  quod  mandat,  fierique  jubet,  parere  necesse  est. 
And  for  this  cause  a  man  may  alter,  or  make  void  his  will 
at  his  pleasure;  and  he  may  make  as  many  new  wills  and 
testaments  as  he  will ;  and  there  are  no  means  under  the 

sun 


400 


Adminis- 
trator. 


Quolup'.ex. 
«  P.  401. 


Represent  the 
person  of  the 
testator. 


3.  The  nature 
and  ettect  or'  a 
testament,  ami 
of  a  codicil. 


(e)  Both  an  executor  and  administrator  maybe  for  a  limited  time  as  well  as  for  a  special  pi. 

ilciitc  lite,  duratite  minore  atate,  &c.     See  Toller's  Executors  and  Administrator*. 
(/  )  The  ordinary,  it  is  presumed,  has  no  right  to  revoke  the  administration,  except  where  it 
was  improperly  obtained,  or  for  some  other  good  cause. 
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sun  tb  bar  a  man  of  this  liberty  (</).    And  the  latter  testa-  Lit.  sect.  168. 
ment  doth  always  revoke  and  overthrow  the  former;  but  Perk.  sect. 


otherwise  it  is  of  a  codicil  (A) ; H  for  a  man  may  make  as  many 
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of  these  as  he  will,  and  make  no  testament  at  all ;  » or  if  ^winb<  13> 
he  make  a  testament  he  may  afterwards  make  as  many  b  ^Q  Testa_ 
codicils  as  he  will,  and  one  of  them  will  not  overthrow  the  raent)'  20< 
other  (t);  for  in  the  first  case  they  must  be  all  annexed  to 
the  letters  of  administration,  and  the  administrator  must 
perform  them ;  and  in  the  latter  case  they  must  be  all 
annexed  to  the  testament,  and  the  executor  must  take  care 
to  perform  them.     A  testament  therefore   is  said  to  have  Plow.  343, 
three  degrees.     1.  An  inception,  which  is  the  making  of  344a 
it.     2.  A  progression,  which  is  the  publication  of  it.   3.  A  Co.  super 
consummation,  which   is  the   death  of  the  testator.     In  Llt' 
P.  402.      grants  therefore,   the  first  is  of   greatest  force,  but  *  in 
testaments  the  last  is  of  greatest  force  (k).     But  when  a 
testament  is  perfect  by  the  death  of  the  party,  it  doth  as 
effectually  give  and  transfer  estates,  and  alter  the   pro- 
perty of  lands  and  goods,  as  acts  executed  by  deeds  in  the 

life- 


(g)  It  is  riot  to  be  understood,  that  a  man  cannot  settle  or  bind  his  property  so  as  to  prevent  his 
disposing  of  it  by  will ;  for  nothing  is  clearer  than  that  this  may  be  done.  Even  a  voluntary  settle- 
ment or  disposition,  either  of  real  or  personal  estate,  will  be  good  against  the  settler's  will.  See  the 
editor's  Treatise  on  Marriage  Settlements,  page  185.  Where,  therefore,  it  is  said,  that  nothing  can 
bar  a  man  of  the  liberty  of  making  a  will,  it  is  to  be  merely  understood,  that  nothing  can  bar 
him  of  the  liberty  of  making  a  will  of  such  things  as  he  has  the  power  to  dispose  of.  If  a  man 
should  covenant  or  agree  not  to  make  a  will,  in  order  that  his  real  estate  might  descend  upon  his  heir 
at  law,  or  his  personal  estate  come  to  his  next  of  kin,  he  might  still  make  a  will  and  dispose  of  his 
real  or  personal  estate  notwithstanding  such  covenant.  But  if  the  covenant  was  entered  into  for  a 
valuable  consideration,  the  property  would,  it  is  conceived,  be  considered  in  equity  as  specifically 
bound  by  it,  and  consequently  the  will  would  be  bad  in  equity  ;  and  the  devisee  or  executors  would 
be  considered  as  trustees  for  the  person  entitled  to  the  benefit  of  the  covenant.  See  Treatise  on 
Marriage  Settlements,  pages  455  and  460.  It  sometimes  happens  that  covenants  or  agreements  are 
entered  into  to  make  wills  in  favor  of  particular  persons  *:  Such  a  covenant,  however,  will  not  at 
law  prevent  the  party  from  making  a  will  in  favor  of  another ;  but  if  the  covenant  was  entered 
into  for  a  valuable  consideration,  equity  would  consider  the  property  devised  as  specifically  bound 
by  the  covenant,  and  would  hold  the  devisee  or  executors  to  be  trustees  for  the  party  entitled  to  the 
benefit  of  the  covenant.  If  a  man  covenants  to  leave  all  his  property  generally,  (not  saying  all 
the  property  he  was  then  possessed  of,)  to  a  certain  person  by  his  will ;  such  a  covenant  would  only 
apply  to  property  he  possessed  at  the  time  of  his  death,  and  would  not  prevent  his  spending  his  pro- 
perty or  disposing  of  it  as  he  pleased  in  his  life-time.  See  Needham  v.  Kirkman,  3  Barn.  &  Aid. 
531.  Lewis  v.  Madock,  17  Ves.  48.  and  Cochran  v.  Graham,  19  Ves.  66.  If,  however,  a  disposition 
made  in  the  party's  life-time  was  evidently  with  a  view  to  evade  the  covenant,  equity  would  inter* 
pose  in  favor  of  the  parties  entitled  under  the  covenant.  See  Fortescue  v.  Hannah,  19  Ves.  67.  In 
Cochran  v.  Graham,  19  Ves.  63,  an  agreement  in  a  separation  deed,  that  the  wife,  if  she  survived, 
should  have  her  thirds  of  all  the  personal  estate  the  husband  should  die  possessed  of,  was  held  not 
to  interfere  with  the  husband's  power  to  leave  the  whole  of  his  personal  property  as  he  pleased, 
and  that  the  agreement  only  meant,  (though  query}  that  the  wife  should  have  her  thirds  if  the  husband 
died  intestate. 

(A)  "  Which  is  either  for  the  explanation  or  alteration  of  something  in,  or  for  addition  of  something 
to,  or  for  substraction  of  something  from,  the  testament :  And  a  codicil  hath  this  further  use  and  force 
in  law,  that  wherever  it  is  added  to  a  testament,  wherein  the  testator  declares  that  he  will  have 
the  disposal  of  his  estate,  to  be  in  force,  either  by  way  of  testament  or  a  codicil,  or  whatever  other 
way  the  law  allows;  in  that  case,  if  the  testament  to  which  such  codicil  is  annexed,  afterwards 
proves  to  be  invalid  as  a  testament,  that  is,  as  to  the  appointing  or  constituting  of  an  executor, 
yet  it  shall  stand  good  as  a  codicil,  and  be  observed  as  sudi  by  him  who  administers  to  the  same. 
God.  Orp.  Leg.  4." 

(i)  The  latter  would  overturn  the  former  so  far  as  it  was  inconsistent  with  the  former,  and  if  it 
related  to  real  estate,  provided  it  was  properly  executed  and  attested. 

(k)  See  supra,  page  88. 
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life-time  of  the  parties :  for  hereby  descents  of  lands  arepre* 
vented ;  and  a  man  may  make  estates  in  fee-simple,  fee-tail, 
for  life,  or  years,  of  lands,  tenements,  rents,  reversions 
or  services,  as  effectually  by  testament,  as  by  deed ;  and 
these  estates  also  will  be  good  without  any  livery  of  seisin 
or  attornment.  And  hereby  also  rents,  and  power  to  dis- 
train for  them,  may  be  transferred:  conditions  created 
and  annexed  to  estates,  or  to  things  devised.  And  there- 
fore they  that  take  by  devises  of  lands,  are  said  to  take  in 
the  nature  of  purchasers.  And  if  therefore  a  tenant  in 
tail  make  a  feoffment  to  the  use  of  himself  in  fee,  and 
after  devise  the  same  land  to  his  wife  in  fee,  and  die;  the 
son  is  not  remitted,  though  the  father  die  seised :  for  the 
devise  doth  prevent  the  descent  (/). 

To  the  making  of  every  good  testament,  these  things 
are  requisite. 

1.  That  the  testator  be  a  person  able  to  make  a  testa- 
ment, and  not  disabled  for  any  special  cause,  either  in 
respect  of  his  person,  mind,  or  condition,  or  in  respect 
of  the  thing  whereof  the  testament  is  to  be  made.  And 
for  this  it  must  be  known :  that  a  woman  that  hath  a  hus- 
band cannot  make  a  testament  of  her  lands  or  goods, 
except  it  be  in  some  special  cases (^):  for  of  her  lands  she 
can  make  no  testament,  either  with  or  without  her  hus- 
band's consent  (71) :  of  the  goods  and  chattels  she  hath  as 
executrix,  to  any  other,  she  may  make  an  executor  with- 
out her  husband's  consent ;  for  if  she  do  not  so,  the  admi- 
nistration of  them  must  be  granted  to  the  next  of  kin  to  the 
deceased  testator,  and  shall  not  go  to  the  husband  :  but  of 
them  she  can  make  no  devise,  either  with  or  without  her 
husband's  leave,  for  they  are  not  devisable ;  and  if  she  do 
devise  them,  the  devise  is  void.  And  of  the  things  due  to 
the  wife,  whereof  she  was  not  possessed  during  the  mar- 
riage, as  things  in  action,  and  the  like,  it  seems  she 
may  make  her  testament  (o) ;  at  least  she  may  make  her 
husband  executor  of  her  paraphernalia,  viz.  her  necessary 
wearing  apparel,  being  that  which  is  fit  for  one  of  her 
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(I)  But  if  the  son  had  been  the  devisee,  there  would  have  been  a  remitter ;  for  the  son 
•would  have  taken,  not  as  devisee,  though  named  so  in  the  will,  but  as.  heir ;  for  wherever  a 
devisee  is  also  heir  lie  is  considered  to  take  the  estate  not  by  the  will  but  by  his  better  title,  tbat 
of  heir ;  and  wherever  a  defeasible  title  and  a  good  title  meet  in  the  same  person  he  is  held  to  take 
by  his  good  title,  and  in  such  case  the  doctrine  of  remitter  applies.  IB  the  case  supposed,  the  sou, 
as  heir  at  law,  would  have  taken  the  defeasible  title  acquired  by  the  discontinuance  made  by  his 
father's  feotfment,  and  as  heir  in  tail  he  would  have  been  in  by  his  elder  and  better  title ;  and  the 
two  titles  meeting  together  there  would  ha,ve  b.een  a  remitter. 

(m)  A  wife  whose  husband  is  banished  by  act  of  parliament  for  life  may  make  a  will,  and  act 

in  every  other  respect  as  a  feme  sole.     Countess  of  Portland  v.  Prodgcrs,  2  Vern.  104.     And  where 

i  >  .il  or  personal  estate  is  limited  or  settled   to  such  uses  or  upon  s«ch  trusts  as  a  married 

by  her  will  appoint,  there  she  may,  by  an  instrument  in   the   nature  of  or  purporting  to 

l>e  her  will,  make  an  appointment  or  disposition  of  the  property  : — but  for  further  information  on 

this  subject,  see  Treatise  on  Settlements,,  page  534. 

(n}  See  la.st  note. 

(o)  It  must,  it  is  conceived,  be  either  by  virtue  of  a  power  or  authority  reserved  to  her.  for  the 

if  marriage,  or  given  to  her  "by,  her  husband  after  marriage  either  by  his  licence  or  by 

.ml  \\iih  him.     Whether  a  woman  can   by  settlement,  to  which  IHT  husband  is  not  a  party 

01  privy,  reserve  to  herself  the  noWer  of  disposing  ot  her  personal  property,  see  Treatise  on  Su- 

I U  incuts,  page  319. 
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rank  :  some  say  she  may  make  a  testament  without  her 
husband's  leave (p);  others  doubt  of  this;  howbeit  all 
agree,  that  she  and  not  his  executor,  shall  have  this  after 
her  husband's  death,  and  that  the  husband  cannot  give  it 
away  from  her(</).  And  of  the  goods  and  chattels  her 
Lusbaird  hath,  either  by  her  or  otherwise,  she  may  not 
make  a  testament,  without  the  licence  and  consent  of  her 
husband  first  had  so  to  do.  But  with  his  leave  and  con- 
sent she  may  make  a  testament  of  his  goods,  and  make 
him  her  executor  if  she  will.  And  it  is  said  also,  that  if 
she  do  make  a  testament  of  his  goods,  (in  truth,  without 
*  P.  403.  his  leave  and  consent,)  and  he  after  her  death  *  suffer  the 
will  to  be  proved,  and  deliver  the  goods  accordingly;  in 
this  case  the  testament  is  good.  And  yet  if  the  husband 
give  his  wife  leave  to  make  a  testament  of  his  goods,  and 
she  do  so,  he  may  revoke  the  same  at  any  time  in  her 
life-time,  or  after  her  death  before  the  will  be  proved. 
!But  a  woman,  after  contract  with  any  man,  may  before 
the  marriage  make  a  testament  as  well  as  any  other,  and 
is  not  at  all  disabled  hereby  (?•). 

An  infant.  An   infant,   until  he  be  of  the  age  of  one-and-twenty 

years,  can  make  no  testament  of  his  lands  by  statutes  of 
32  &  34  H.  8.  But  by  special  custom  in  some  places, 
where  land  is  devisable  by  custom,  he  may  devise  it 
sooner.  And  of  his  goods  and  chattels,  if  he  be  a  boy, 
he  may  make  a  testament  at  fourteen  years  of  age,  and 
not  before;  and  if  a  maid,  at  twelve  years  of  age,  and 
not  before;  and  then  they  may  do  it  without  and  against 
the  consent  of  their  tutor,  father,  or  guardian.  And  yet 
some  say  an  infant  cannot  make  a  testament  of  his  goods 
A  lunatic  and  chattels  until  he  be  eighteen  years  of  age  (s).  A  mad 
person.  Or  lunatic  person,  during  the  time  of  his  insanity  of  mind, 

/  cannot  make  a  testament  of  lands  or  goods ;  but  such  a 

one  as  hath  his  lucida  intervalla,  clear  or  calm  intermis- 
sions, may  during  the  time  of  such  quietness  and  freedom 
of  mind  make  his  testament,  and  it  will  be  good.     So  also 
An  idiot.  an  idiot,  i.  e.  such  a  one  as  cannot  number  twenty,  or 

tell  what  age  he  is,  or  the  like,  cannot  make  a  testament, 
or  dispose  of  his  lands  or  goods ;  and  albeit  he  do  make  a 
wise,  reasonable,  and  sensible  testament,  yet  is  the  tes- 
tament void.  But  such  a  one  as  is  of  a  mean  understand- 
ing only,  that  hath  grossum  caput,  and  is  of  the  middle 

sort 
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(/>)  Without  her  husband's  licence  or  consent  she  cannot,  it  is  conceived,  make  any  disposition  of 
lier  paraphernalia.  On  the  subject  of  paraphernalia,  see2BIa.  Com.  page  435,  and  Toller's  Ex- 
ecutors and  Administrators,  pages  178  and  335. 

(</)  If  a  woman  saves  money  out  of  her  pin-money  or  separate  maintenance,  she  may  dLspose  of 
such  money,  or  of  any  jewels,  &c.  bought  with  it,  by  a  writing  in  nature  of  a  will,  if  she  dies  before 
her  husband  ;  and  shall  have  it  herself  if  she  survives  him  ;  and  such  money,  jewels,  &c.  shall  not 
be  liable  to  her  husband's  debts.  See  Herbert  v.  Herbert,  Prec.  in  Chan.  44. 

(?')  After  contract  of  marriage,  it  is  presumed,  is  here  meant;  and  if  the  marriage  never  takes 
place  her  will  will  be  just  as  good  as  if  there  had  been  no  contract  of  marriage.  But  if  a  woman 
makes  a  will  before  marriage,  (whether  before  or  after  a  contract  for  marriage  makes  no  difference), 
such  will  will  be  revoked  by  the  subsequent  marriage.  Query,  whether  it  would  be  set  up  again  if 
she  survived  her  husband  ? 

(s)  See  fully  with  respect  to  the  earliest  age  at  which  a  will  maybe  made  of  personal  estate,  in 
note  6  to  Co.  Lit.  89,  b.  13th  edit,  where  the  various  authorities  relating  to  that  disputed  point  of 
doctrine  are  collected  and  judicially  considered,  and  further,  in  Com.  Dig.  Devise  (H.  2.) 
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sort  between  a  wise  man  and  a  fool,   is  not  prohibited  to 

make  a  testament.     So  also  an  old  man,  that  by  reason  of  An  old  man. 

his  great  age  is  childish  again  or  so  forgetful,  that  he  doth 

forget  his  own   name,    cannot  make  a  testament  ;   for  a 

testament  made  by  such  a  one  is  void.     So  also  it  seems  a 

drunken  man,   that   is   so   excessively  drunk,   that  he  is 

deprived  of  the  use  of  reason  and  understanding  during 

that  time,    may  not  make  a  testament  ;   for  it  is  requisite, 

when  the.  testator  doth  make  his  will,  that  he  be  of  sound 

and   perfect  memory,   a  i.  e.   that  he  have  a  reasonable 

memory  and  understanding  to  dispose  of  his  estate  with 

reason.     bA  man  that  is  both  deaf  and  dumb,  and  that  is   A  deaf  and 

so   by  nature,   cannot  make  a  testament.     But  a  man  that  dumb  mau. 

is  so  by  accident,  may  by  writing  or  signs  make  a  testa- 

ment (*).     And  so  may  a  man  that  is  deaf  or   dumb  by 

nature  or  accident.     And  so  also  may  a  man  that  is  blind. 

An     alien   born   cannot  make  a  testament  of    lands  or  An  alien. 

goods  (?i).     CA  man  that  is  entered  into  religion  (a:),  can-  A  traitor. 

not   make    testament.     dA  traitor    attainted,    from    the 

time  of  the  treason  committed,   can  make  no  testament  of 

his   lands   or  goods;   for  they  are  all  forfeit  to  the  King; 

but  after  the  time  he  hath  a  pardon  from  the  King  for  his 

offence,  *  he  may  take  a  testament  of  his  lands  or  goods 

as  another  man.     A  man  that  is   attainted  or  convict  of 

felony  cannot  make  a  testament  of  his  lands  or  goods,  for 

they  are   forfeit  (y};    but  if  a   man  be  only  indicted,  and 

die   before  attainder,  his  testament  is  good  for  his  lands 

and  goods  both.     And  if  he  be  indicted,  and  will  not  an- 

swer upon  his  arraignment,  but  standeth  mute,  eve.  in  this 

case,  his  lands  are  not  forfeit,  and  therefore  it  seems  ho 

may  make   a  testament  of  them  (z).     And  if  a  man  kill 

himself,  his  testament,    as    to   his  goods   and  chattels   is  A  ftlo  de  sc. 

void  (a),  but  as  to  his  lands  is  good. 

A  man  that  is  outlawed  in  a  personal  action  cannot  make;   An  ontlawi  •  1 
a  testament  of  his  ^oods  and  chattels  so  long  as  the  out-   l*-r*o»- 
lawry  doth  continue   in    force;   but  of  hi*   lands  ho  may 
inake  a  testament.     The  head  or  any  of  the  members  of  a   A  corpora- 

corporation  tioiu 
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felon. 


(0  Or  it'  he  should  be  so  by  nature  :  yet  if  lie  can  write,  and  should,  in  his  own  writing  make 
will,  such  will,  it  is  conceived,  will  be  good,   provided   lie  was  of  sane  mind  ;  for  a   man  may  1< 
mind  who  is-  both    deaf  and  dumb.     So,  if   be  gave  instructions  for  his  will  in    his  Ov. 
writing,  and   signed  the  will,  though    it  was  written  by  another,  it  would  be  good,  it  is  eon. 
but  it  might  be  advisable  to  preserve  the  written  instructions. 

(«)  This  is  to  be  understood  of  an  alien  who  is  not  naturalized  or  made  a  denizen  ;  though  as  to  1>  - 
goods  or  personal  estate,  even  such  an  alien  may  make  a  will :  and  a  naturalized  alien  i 
tent  to  make  a  will  of  his  real  estate  as  a  natural-born  subject  is  ;  and  an  alien  who  obtain- 
of  dcni/ation,  may  devise  lands  which  he  acquires  after  he  becomes  a  deni/.en,  or  even  tlu^e  which 
acquires  before,  in  case  the  letters  of  denization  contain  a  continuation  of  his  purch; 

(.r)  There  are  now  no  religious  bodies  acknowledged  by  the  laws  of  this  country,  and  a  pr 
in  a  foreign  ,  -uablishment  docs  not,  generally  speaking,  deprive  a  man  of  any  of  is 

and  privi;. 

Ikiiul  lands  there  is  no  forfeiture,  or,  more  properly,  escheat  for  felon v.    Sci 
Cora. 

'ute  1-2  Gco.  3.  c.  20,  every  person  arraigned  for  felony  or  piracy,  who  shall  stand  m 
not  answer  directly  to  the  offence,  shall- be  convicted  thereof,  and  the  court  shall  thereupon 

judgment  ami  execution  against  the  pcr-on  so   standing    mute   in  the  same  main.cr  a>  it'  !:e  !i  . 
convicted  by  verdict  or  confession  ;  and  such  judgment  shall  have  all  the  *ame  ton 
i-rsprct  as  i!'  slid,  person  had  been  convicted  by  verdict  or  cjj.lcssioii  of  such  fcion>  or  |*ir;u 
judgment  had  been  thereupon  uuarded. 

(>t)  This  is  uot  the  case,  unless  he  be  found  on  the  corer.er's  linnet  to  be 
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corporation  may  not  make   a  testament  of  the  lands  or 
goods  they  have  in  common ;  for  they  shall  go  in  succes- 
A  Ti'llain.          gion.     A  villain   cannot  make  a  testament  of  his  lands  or 
goods,  after  the  lord  hath  seised  them.     But  here  note, 
that  howsoever  the  testaments  of  traitors,  aliens,  felons, 
outlawed  persons,  and  villains  be  void,  as  to  the  King,  or 
Lord  that  hath  right  to  the  lands  or  goods  by  forfeiture  or 
otherwise,  yet  it  seems  the  testament  is  good  against  the 
testator  himself,    and  all   others  but  such  persons  only.  55 win.  155  &c. 
And  here  note  further  also,  by  the  civil  law  also  the  testa-  See  the  Stat.  * 
ment  of  divers  others,  as  excommunicate  persons,   here-  31  &  34  H.  8. 
tics,   usurers,    incestuous   persons,    sodomites,    libellers,  ^k'  8ect* 
and  the  like,  are  void.     But,  by  our  law,  the  testaments 
of  such  persons,  at  least  as  to  their  lands,  are  good  by  the 
statutes  that  do  enable  men  to  devise  their  lands.     But  all 
other  persons  whatsoever,  male  or  female,   old  or  young, 
lay  or  spiritual,  rich  or  poor,    at  any  time  before  their 
death,   whilst  they  are  able  to  speak  so  distinctly,  or  write 
so  plainly,  as  another  may  understand  them,  and  under- 
stand that  they  understand  themselves,  may  make  testa- 
ments  of  their  lands,  goods,  and  chattels;  and  that,  al- 
beit they  have   sworn  to   the   contrary:    and  none   are 
restrained  of  this  liberty,  but  such  as  are  before  named. 
See  more  infra  to  this  matter  (b}. 

Secondly,  in         The  second  thing,  required  to  the  making  of  a  good  tes-  See  more  in- 
respect  of  the  tament,   is,   that  he  that  doth  make  it  have,  at  the  time  of  fra,  at  Num. 
that**  d°f  lhim     the  makin&  °f  il»  ^•imum  testandi,  i.  e.  a  mind  to  dispose,  J3l.  3™  i'2j£ 
make  it!  *         a  ^rm  resolution  and  advised  determination  to  make  a  tes- 
tament ;  otherwise  the  testament  will  be  void  :  for  it  is  the 
mind,  not  the  words,    of  the  testator,  that  doth  give  life 
to  the  testament :  for  if  a  man  rashly,  unadvisedly,  inci- 
dently,  jestingly,  or  boastingly,   and  not  seriously,  write 
or  say  that  such  a  one  shall   be  his   executor,  or  have 
all  his   goods,   or   that  he  will  give  to  such   a   one  such 
a   thing;    this    is    no     testament,    nor  to    be   regarded. 
And  the  mind  of  the  testator  herein  is  to  be  discovered  by 
circumstances  :    for  if  at  the  time  he  be  sick,  or  set  him* 
self  seriously  to  make  his  testament,  or  require  witnesses 
*  P.  405.     to  bear  *  witness  of  it,   it  shall  be  deemed  in  earnest;   but 
if    it  be  by  way  of  discourse    only,     or   of   somewhat 
lie  will  do  hereafter,  or  the  like,   it  shall  be  taken  for 
nothing. 

Thirdly,  in  The  third  thing,  required  in  a  good  testament,  is,  that  Swinh.  28S. 

respect  of  the  the  mind  of  the  testator,  in  the  making  of  it,   be  free,  and  284.  285.  286. 

motive*  of  i  not  moved  ty  fear»  fraud>  or  flattery  :  for  when  a  testator 
is  moved  to  make  his  testament  by  fear,  or  circumvented 
by  fraud,  or  overcome  by  some  immoderate  flattery ; 
the  same  is  void,  or  at  least  voidable  by  exception. 
And  therefore  if  a  man  by  occasion  of  some  present 
fear,  or  violence,  or  threatening  of  future  evils,  do  at  the 
same  time,  or  afterwards  by  the  same  motive,  make  a  tes- 
tament; this  testament  is  void,  not  only  as  to  him  that 
put  him  so  in  fear,  but  as  to  all  others,  albeit  the  testator 

confirm 

(6)  And  further,  as  to  what  persons  are  capable  of  making  testaments,  in  2  Bl.  Com.  497.    Bac. 
Abr.  Wills  (B.)    Via.  Abr.  Devise  (A.) 
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confirm  it  with  an  oath.  But  if  the  cause  of  fear  be  some 
vain  matter,  or  being  weighty  is  removed,  and  the  testator 
doth  afterwards,  when  the  fear  is  past,  confirm  the  testa- 
ment; in  this  case  perhaps  the  testament  maybe  good. 
And  if  a  man  by  occasion  of  some  fraud  or  deceit  be 
moved  to  make  a  testament,  if  the  deceit  be  such  as  may 
move  a  prudent  man  or  woman,  and  if  it  be  evil  also,  the 
testament  is  void  or  voidable  at  the  least;  but  if  the  deceit 
be  light  and  small,  or  if  it  be  to  a  good  end,  as  where  a 
man  is  about  to  give  all  his  estate  to  some  lewd  person 
from  his  wife  and  children,  and  they  persuade  the  testator 
that  the  lewd  fellow  is  dead,  or  the  like,  and  thereby  pro- 
cure him  to  give  his  estate  to  them ;  this  is  a  good  testa- 
ment (e).  And  one  may  by  honest  intercessions,  and  mo- 
dest persuasions,  procure  another  to  make  himself,  or  a 
stranger,  executor  to  him,  or  the  like,  and  this  will  not 
hurt  the  testament.  Also  a  man  may  use  fair  and  flatter- 
ing speeches  to  move  the  testator  to  make  his  testament, 
and  to  give  his  estate  unto  himself  or  some  friend  of  his ; 
except  it  be  in  case  where  the  flatterer  doth  first  beat  or 
threaten  him,  or  put  him  in  fear,  or  to  his  flattery  joineth 
fraud  and  deceit,  or  the  testator  is  a  person  of  weak  judg- 
ment, or  under  the  danger  of  government  of  the  flatterer, 
as  when  the  physician  shall  persuade  his  patient  under  his 
hands  to  make  his  testament,  and  give  his  estate  to  him- 
self; or  the  wife  attending  on  her  husband  in  his  sickness 
shall  neglect  him,  or  continually  provoke  him  to  give  her 
all ;  or  where  the  persuader  is  importunate  and  will  have 
no  denial ;  or  when  there  is  another  testament  made  be- 
fore ;  for  in  all  these  cases  the  testament  will  be  in  danger 
to  be  avoided.  And  if  I  be  much  privy  to  another  man's 
mind,  and  he  tell  me  often  in  his  health  how  he  doth  in- 
tend to  settle  his  estate,  and  he  being  sick,  I  do  of  mine 
own  head  draw  a  will  according  to  his  mind  before  de- 
clared to  me,  and  bring  it  to  him,  and  ask  him  whether 
this  shall  be  his  will  or  no,  and  he  doth  consider  of  it,  and 
then  deliver  it  back  to  me,  and  say,  yea ;  this  is  a  good 
testament  (d) :  but  if  otherwise  some  friends  of  a  sick  man 
of  their  own  heads  shall  make  a  will,*  and  bring  it  to  a  *  P.  406. 
man  in  extremity  of  sickness,  and  read  it  to  him,  and  ask 
him  whether  this  shall  be  his  will,  and  he  say  yea,  yea; 
or  if  a  man  be  in  great  extremity,  and  his  friends  press 
him  much,  and  so  wrest  words  from  him,  especially  if  it 
be  in  advantage  of  them,  or  some  friends  of  theirs;  in 
these  cases  the  testaments  are  very  suspicious  (e). 

But  as  touching  these  two  last  things,  qvccre  how  they 
shall  avail  in  the  wills  of  land,  which  are  not  regulated  so 
much  by  the  civil  law  (/). 

(c)  If  it  is  here  meant,  that  the  testator  is  persuaded  to  give  his  property  to  his  wife  and  children, 
in  that  rax-,   tlir  doctrine  laid  down,  viz.  that  the  will  is  £•<><»/,  is  probably  a  sound  doctrine  ;  but  if  it 

,i,  that  the  party  persuading  procures  the  testator  to  give  his  property  to  him  and  to  devise 
it  from  his  wife  and  children,  if  this  is  the  meaning  of  the  text,  in  that  case  the  doctrine  laid  down 
ran  hardly  be  considered  as  a  tenable  one,  for  the  will,  in  such  a  case,  would,  it  is  conceived,  be 
bad  in  equity. 

(d)  That  is,  if,  relating  to  real  estates,  it  was  duly  signed  and  attested. 

(r)   Such  a  will  would  be  more  than  suspicious; — it  could  not  be  supported  it  is  conceived. 

(/)  A  will  of  lands,  made  by  HIP  permission  and  under  the  control  of  the  statutes  respecting  wills 
i<  considered  by  the  courts  of  law  not  so  much  in  the  nature  of  a  tc^.ini'-nt,  as  of  a  couveyaucc 
declaring  the  uses  to  which  the  land  shall  be  subject.  Ste  2  BI.  Com.  j?U. 
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will  cannot  hear  the  party  speak,  and  another  that  stands 
by  the  sick  man   doth  tell  him  what  he  doth  say;  in  this 
case,  if  there  be  none  others  present  *  to  prove  that  he 
reported  the  very  words  of  the  sick  man,  this  will  be  no 
good  testament  of  the  land.     But  if  a  notary  take  direc- 
tion from  the  sick  man  for  his  will,  and  after  go  away  and 
write  it,  and  then  doth  bring  it  again  and  read  it  to  the 
testator,  and  he  approve  it ;  or  if  it  be  written  from  his 
mouth  by  the  notary  according  to  his  mind,  and  his  mind 
were  to  have  it  written,  albeit  it  be  not  shewed  or  read  to 
him  afterwards  ;  these  are  good  testaments  (ri).     So  if  the 
notary  do  only  take  certain  rude  notes  or  directions  from 
the   sick  man  which  he   doth  agree   unto,  and   they  be 
afterwards  written  fair  in  his  life-time,  and  not  shewed 
to  him    again,  or  not  written  fair  until    after  his  ttaatb, 
these  are    good  testaments  of  lands  (o).     If  a  sick   man 
bid  the  notary  make   a  testament   of  his  lands,  but  doth 
not  tell  him  how,  and  the  notary  make  a  devise  of  it  after 
his  own  mind,  this  is  no  good  testament:  and   yet  if  it 
be  after  read  unto,  and   approved  by  the  testator,  it  may 
be  good  (p).     And  so  if  a  testament  be  found  written  in 
the  testator's  house,  and  not  known  by  whom,  and  it  be 
read  unto  and  approved  by  the  testator,  this  is  not  a  good 
testament  in  writing  for  lands  and   goods.       3.  Uses  of 
lands,   before  the  statute  of  uses,  might,  and   lands  and 
tenements   devisable  by  custom,  and  goods  and   chattels 
may  be  disposed  by  word  without  writing,  and  such  testa- 
ments of  such  things  so  made  are  good  (7).     4.  It  is  not  Swin.  part  4. 
material  in  what  manner  or  stuff,  whether  in  paper  or  sect.  25.  26. 
parchment,    nor  in   what    language,    whether    in   Latin, 
French,  or  any  other  tongue,  nor  in  what  hand  or  letters, 
whether  in  Secretary  hand,  Roman  band,  or  Court  hand, 
or  in  any  other  hand,  a  testament  be  written,  so  it  be  fair 
and  legible  that  it  may  be  read  and  understood  :  neither  is 
it  material  whether  the  same  be  written  at  large,  or  by 
notes,  or  characters  usual  or  unusual,  as  xxs  for  twenty 

shillings, 


be  proved  that  the  testator,  at  the  time  of  pronouncing  the  same,  did  bid  the  persons  present,  or 
some  of  them,  bear  witness,  that  such  was  his  will,  or  to  that  effect ;  nor  unless  such  nuncupative 
will  were  made  in  the  time  of  the  last  sickness  of  the  deceased,  and  in  his  or  her  habitation,  or 
where  he  or  she  hath  been  resident  for  ten  days  or  more  next  before  the  making  of  sach  will,  except 
where  such  person  was  taken  sick,  being  from  home,  and  died  before  he  or  she  returned  home. 
And  that  after  six  months  after  the  speaking  of  the  pretended  testamentary  words,  no  testimony 
shall  be  received  to  prove  any  will  nuncupative,  except  the  said  testimony,  or  the  substance 
thereof,  were  committed  to  writing  within  six  days  after  the  making  of  the  said  will.  The  2 1st 
sect,  of  the  statute  of  Frauds,  directs  that  no  nuncupative  will  shall  be  proved  till  fourteen  days  after 
the  testator's  death,  nor  unless  process  is  first  issued,  citing  the  widow  or  next  of  kin,  in  order  to 
dispute  the  will  if  they  please.  By  stat.  4  Ann.  c.  16.  s.  14,.  it  is  declared,  that  all  such  witnesses 
as  are  and  ought  to  be  allowed  to  be  good  witnesses  upon  trials  at  law,  by  the  laws  and  custom  of 
this  realm,  s  hall  be  deemed  good  witnesses  to  prove  any  nuncupative  will,  or  any  thing  relating 
thereto.  See  more  amply  in  what  cases  a  nuncupative  will  shall  be  good,  and  as  to  the  time  and 
manner  of  making  and  proving  it,  in  God.  Orp.  Leg.  13.  2  Bl.  Com.  501.  Com.  Dig.  tit.  De- 
vise (C).  Bac.  Abr.  tit.  Wills  (D.  2).  Vin.  Abr.  tit.  Devise  (Y.  e). 

(n)  Not  as  to  real  estate,  without  being  executed  and  attested  according  to  the  statute  of  Frauds. 

(o)  Not  so,  since  the  statute  of  Frauds. 

(;>)  Not  since  the  statute  of  Frauds. 

(?)  Since  the  statute  of  Frauds  neither  uses  or  trusts  can  be  devised  without  writing ;  nor  will 
any  custom  authorize  a  devise  of  real  estate  without  writing.  As  to  wills  of  personal  estate  without 
writing,  or  nuncupative  wills,  see  last  preceding  page,  note  (m). 
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shillings,  or  when  the  figure  [2]  is  used  instead  of  the  let- 
ter A.  if  it  be  usual  in  the  testator's  writing,  or  the  like, 
for  the   testament  is   good   notwithstanding.     So  also   if 
some  words  be  omitted,  or  sentences  improper  used,  when 
the  intent  and  meaning  is  apparent,  as  where  a  man  saith, 
[I  make  my  wife  of  this  my  last  will  and  testament]  leav- 
ing out  the  word  [executrix]  yet  the  testament  is   good, 
and  this  shall  be  understood :  but  if  it  be  so  done  as  it 
cannot  be  read,  or   by  reading  the   mind  of  the  testator 
cannot  be  known,  then  is  the  testament  void  and   of  no 
force  (r).     In  the  like   manner   as  a  nuncupative  will  is, 
when  the  words  spoken  are  so  ambiguous,  obscure,  and 
uncertain,  that  thereby  the  meaning  of  the  testator  can- 
not be   known   nor  understood.      5.    Where   writing   is 
needful,  (as  in  the  case  of  disposition  of  land  it  is,)  there 
sealing  of  the  testament,  or  subscribing  of  the  testator's 
name,  is  not  necessary.     And  therefore  if  a  man  by  him- 
self, or  another,  do   make  a  testament  of  his  land,  and 
do  not  put  his  seal  or  name  to  it,  if  he  agree  to  it,  this  is 
a   sufficient   testament  (s).     *  6.  If  whilst   the   testator  is 
Lit.  Bro.  sect,   making  his  will,  and  whilst  he  intendeth  to  proceed  further 

•MM          Vi«  inK  *  i 

at  that  time,  either  by  adding,  diminishing,  or  altering, 
he  be  suddenly  stricken  with  sickness,  or  insanity  of  mind, 
whereby  he  cannot  proceed,  but  gives  it  over  in  the  midst 
and  so  he  die ;  it  seems,  in  this  case,  the  whole  will  is 
void.  And  yet  if  a  man  begin  his  will,  and  make  perfect 
devises  to  one,  and  then  of  himself  he  give  over  until 
another  time ;  or  if  a  man  make  a  perfect  devise  to  one, 
and  then  die  before  he  can  make  any  devise  to  any  others ; 
it  seems  these  are  good  testaments  for  as  much  as  is 
done(f).  And  therefore  it  is  said,  if  one  command  another 
to  make  his  will,  and  by  it  to  devise  White  Acre  to  /.  S.  and 
his  heirs,  *nd  Black  Acre  to  LN.  and  his  heirs,  and  he 
write  the  devise  to  /.  S.  and  his  heirs,  and  the  testator  die 
before  he  can  write  the  devise  to  /  N.  and  his  heirs ;  this 
is  a  good  devise  to  /.  S.  but  a  void  devise  to  /.  N.  and 
his  heirs  (?*).  But  if  a  man  bid  the  notary  write  a  devise 
of  his  land  to  I.S.  upon  condition,  and  the  notary  write  a 
devise  to  /.  S.  but  the  testator  dieth  before  he  can  write  the 
condition ;  in  this  case  the  whole  devise  is  void.  But  a 
man  may  if  he  please  make  a  testament  of  part  of  his 
goods,  and  die  intestate  for  the  rest,  and  that  disposition 
he  doth  make  is  good  for  so  much.  7.  The  last  thing  re- 
quired to  the  perfection  of  a  testament  is,  that  it  be 
proved  (:r) ;  for  if  it  be  never  so  well  made,  and  be  in  truth 

the 
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(r)  That  is,  it  is  void  so  far  as  the  testator's  meaning  cannot  be  made  out ;  but  not  in  those  parts 
which  are  clear  and  intelligible. 

(s)  But  under  the  statute  29  Car.  2.  the  testator  must  either  sign  his  name,  (or  make  his  mark), 
or  sonu  pi  i  son  must  sign  for  him  by  his  express  direction,  and  in  his  presence.  Sealing  a  will  is  not 
a  •efficient  ftigning  within  the  statute  of  Frauds  and  Perjuries.  Per  Parker,  C.  B.  and  Barons  Clire 
and  Smyth*,  in  Simith  v.  Evans,  l  Wils.  pt.  1.  p.  313.  contrary  to  the  opinion  of  North,  H'indham, 
and  CA<ir/fon,  in  Lemayne  v.  Stanley,  3  Lev.  1  ;  but  the  former  is  clearly  the  better  opinion. 

But  if  the  will  relates  to  real  estate,  it  must  be  executed  and  attested  according  to  the  statute 
of  Frauds. 

(u)  See  last  note. 

(x)  Not  necessary  to  prove  a  will  which  relates  solely  to  real  estate,  and  does  not  contain  the 
appointment  of  an  executor. 
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the  testament  of  the  testator,  yet  if  it  cannot  be  by  proof  Swin.  part 7. 
made  to  appear  so,  it  is  but  a  void  testament,  and  of  no  sect- 13- 
force  at  all.  And  therefore  herein  these  things  are  to  be  ]\art4"  sect* 
known:  1.  That  a.  nuncupative  testament  must  be  proved 
by  two  witnesses  at  the  least,  and  those  must  be  such  as 
are  without  exception  (?/).  2.  A  written  testament,  when 
it  is  written  with  the  testator's  own  hand,  doth  prove  and 
approve  itself,  and  therefore  need  not  the  help  of  witnesses 
to  prove  it  (z).  And  for  this  cause  if  a  man's  testament 
be  found  written  fair  and  perfect  with  his  own  hand  after 
his  death,  albeit  it  be  not  subscribed  with  his  name,  sealed 
•with  his  seal,  or  have  any  witnesses  to  it,  if  it  be  known 
or  can  be  proved  to  be  his  hand,  it  is  held  to  be  a  good 
testament,  and  a  sufficient  proof  of  itself  («) ;  but  if  it  be 
sealed  with  his  seal,  and  subscribed  with  the  name  of  the 
testator,  and  can  be  proved  by  witnesses,  it  is  the  more 
authentic.  And  when  it  is  found  amongst  the  choice  evi- 
dences of  the  testator,  or  fast  locked  up  in  a  safe  place, 
it  is  the  more  esteemed ;  but  if  it  be  written  in  another 
hand,  and  the  testator's  hand  and  seal,  or  one  of  them 
not  to  it,  albeit  it  be  found  in  such  a  place  as  before,  yet 
some  proof  will  be  expected  of  it  further  by  witnesses 
in  that  case.  And  if  a  writing  be  found  under  the  tes- 
tator's own  hand,  yet  if  it  be  but  a  scribling  writing  writ- 
ten copy-wise,  with  a  great  distance  between  every  line, 
without  any  date,  in  strange  characters,  with  many  inter- 
linings,  and  lying  amongst  his  void  papers,  or  the  like ; 
this  will  not  be  *  esteemed  a  sufficient  testament,  nor  a  good 
proof  of  it ;  but  it  shall  be  accounted  rather  a  draught  or 
image  of  the  testator's  will  for  a  direction  to  him  after  to 
make  his  will  by  :  and  yet  if  it  can  be  proved  that  the  tes- 
tator did  declare  himself  that  this  should  be  his  will;  this 
will  be  a  good  testament,  and  a  good  proof  of  it  (6).  3.  If 
it  be  proved  the  testator  said  his  testament  was  in  such  a 
schedule  in  the  hands  of  /.  S.  and  /.  S.  produce  a  writing 
deposing  it  to  be  the  same,  it  seems  this  is  a  sufficient 
proof;  but  if  he  say  withal  it  is  written  with  his  own 
Land,  then  it  seems  some  other  proof,  as  by  comparing 
hands,  or  the  like,  that  it  is  his  hand  wherein  it  is  writ- 
ten, will  be  expected  (c).  4.  If  the  witnesses  will  prove 
the  writing  produced  to  be  the  last  will  of  the  testator,  or 
that  he  said,  it  was,  or  it  should  be  his  last  will,  or  that  it 
is  the  same  writing  that  was  shewn  unto  them,  and  where- 
unto  they  are  witnesses,  albeit  they  never  heard  it  read,  or 
set  their  hands  to  it,  it  is  a  sufficient  proof.  5.  All  per-  Swin.  part  4. 
sons  male  and  female,  rich  and  poor,  are  esteemed  compe-  sect.  21. 

tent 


(y)  See  note  (tn),  page  406,  supra,  relative  to  nuncupative  wills. 

(z)  As  a  will  of  real  estate  it  would  be  bad,  see  the  statute  of  Frauds  ;  and  as  a  will  of  personal 
estate  or  chattels  real,  the  Ecclesiastical  court  would  require  the  hand-writing  of  the  testator  to  be 
proved  by  two  witnesses,  before  probate  would  be  granted.  If  a  will  of  personal  estate  is  attested 
by  one  witness,  the  Ecclesiastical  Court  requires  another  to  prove  the  testator's  signature,  before 
probate  will  be  granted. 

(a)  See  last  note. 

(6)  Not  as  to  real  estate.  On  the  subject  of  imperfect  papers,  being  or  not  being  wills  of  per- 
sonal estate,  see  the  case  of  Mathews  v.  Warner,  9  Ves.  249. 

(c)  See  supra,  this  page,  note  (6). 
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tent  witnesses  toprove  a  will(eJ);  save  only  such  as  are  in- 
famous, as  perjured  persons,  and  the  like ;  and  such  as 
want  understanding  and  judgment,  as  children,  infants,  and 
the  like;  and  such  as  are  presumed  to  bear  affection,  as 
kindred,  tenants,  servants,  and  the  like  (e).  A  legatee  is  re- 
puted a  competent  witness  to  prove  any  other  part  of  the 
will,  but  his  own  legacy,  or  to  prove  any  thing  against 
himself  touching  his  own  legacy,  but  not  otherwise.  And 
therefore  v/here  there  be  two  witnesses  of  a  will,  wherein 
each  of  them  hath  somewhat  bequeathed  unto  himself; 
this  will  cannot  be  sufficiently  proved  for  those  legacies  ; 
but  for  the  rest  of  the  will,  it  may  be  sufficiently  proved  (/). 
(>.  Where  there  is  no  question  nor  opposition  moved  or 
had  about  or  against  a  testament,  there  the  oath  of  the 
executor  alone  is  esteemed  a  sufficient  proof  of  it ;  and  in 
that  case  regularly  no  other  proof  is  required ;  and  where 
more  proof  is  necessary,  as  in  the  cases  before,  it  is  in  the 
discretion  of  the  ordinary,  what  proof  to  admit  and  allow  ; 
and  those  witnesses  for  number,  nature,  and  quality ;  or 
that  other  proof,  that  he  doth  deem  and  accept  for  suffi- 
cient, is  sufficient;  and  the  testament  so  proved  by  such 
witnesses,  or  other  proof,  is  sufficiently  proved  (*/).  And 
of  this  question  see  more  infra,  at  numb.  7. 

Co.  4.  61.  A  testament,  sufficient  and  good  in  its  creation  and  be-   5-  Where,  and 

Lit.  sect.  168.    ginning,   may  afterwards  become  void  by  divers  means,  as  jj 

first  by  countermand  or   revocation  (A)  ;  and  this  is  some-  jts  beginning 

times   may  become 


(rf)Si-c  supra,  page  406,  note  (A:),  on  the  subject  of  witnesses  to  wills. 

(t)  They  are  clearly  not  incompetent  witnesses;  but  if  they  were  the  servants,  kindred,  or  tenants 

or  legatees  under  the  will,    and  the  will  should  be  disputed,    a  jury  would  consider 

ir  their  credibility  was  affected   by  the  relation  in  which  they  stood  to  the  devisees  or 

(/)  See  supra,  page  406,  note  (A:). 

(g)  A  will  shall  not  be  read  on  proof  of  a  witness's  hand,  unless  there  be  positive  proof  that  he  is 
•  Irafl.  Mishap  v.  Burton,  Com.  Rep.  614.  And  in  Townsend  v.  Ices,  iWils.  Rep.  216,  it  is  said  to  be  a 
rule,  that  all  the  witnesses,  if  living,  must  be  examined  to  prove  the  will.  See  more  amply  as  to 
what  shall  be  a  sufficient  proof  of  a  will,  in  Bac.  Abr.  tit.  Wills  (D.  5).  Eq.  Ab.  tit.  Wills  (A). 
Vin.  Abr.  tit.  Devise  (N.  i 

(k)  Instead  of  numerous  detached  notes  on  the  subject  of  revocation,  occurring  where  errors  or 
deficiencies  of  the  text  might  require  them,  it  may  be  desirable  to  take  one  general  and  compre- 
hensive view  of  the  subject,  more  especially  as  the  statute  of  Frauds  has  made  a  great  alteration  hi 
the  law  on  this  subject  since  the.  Touchstone  was  written. 

The  6th  section  of  the  statute  of  Frauds  (29  Car.  2.  ch.  3.)  enacts,  that  no  devise  in  writing, 
of  lands,  tenements,  or  hereditaments,  nor  any  clause  thereof,  shall  be  revocable  otherwise  than 
by  some  other  will  or  codicil  in  writing,  or  other  writing,  signed  in  the  presence  of  three  or  four 
witnesses ;  or  by  burning,  cancelling,  tearing,  or  obliterating  the  same,  by  the  testator,  or  in  his 
presence,  and  by  his  direction  and  consent*.  In  order  to  revoke  a  will  or  codicil,  relating  to  real 

estate, 


*  With  respect  to  wills  of  personal  estates,  the  2'2d  section  of  the  statute  of  Frauds, 
enacts,  that  no  will  in  writing  concerning  any  goods,  chattel  or  personal  estate,  shall  be 
repealed,  or  any  clause  or  bequest  therein  altered  by  any  words,  or  by  will  by  word  of  mouth 
only,  except  the  same  be  committed  to  writing  ?/i  the  life-time  of  the  testator,  and  after  the 
writing  r,,/i/  t,,  the  testator,  and  allowed  by  him,  and  proved  to  be  so  done  by  three  witnesses 
.  This  clause  is  so  clear  and  explicit,  that  no  cases  have  arisen  upon  it.  It  may 
be  pro |  ev  to  observe,  however,  that  it  only  applies  to  personal  property  actually  bequeathed 
by  the  will,  either  specifically,  or  by  a  residuary  bequest ;  therefore,  a  nuncupative  bequest  may  be 
madt-  of  personal  property  which  the  will  does  not  comprise,  provided  (where  the  bequest  exceeds 
SO/,  in  value),  the  requisites  of  the  statute  of  Frauds  respecting  nuncupative  bequests  are  observed. 

But 
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void  by  matter  times  by  the  party  himself  that  made  it,  and  sometimes 
or  So?  faCt°'  ft  *S  by  another;  and  sometimes  it  is  expressed,  and  some- 
1.  By  counter-  times 

ni and  or  revocation. 

estate,  by  a  subsequent  will  or  codicil,  such  will  or  codicil  must  be  a  valid  will  or  codicil,  ex- 
ecuted and  attested  agreeably  to  the  5th  section  of  the  statute  of  Frauds.  See  supra,  page  306, 
note  (Z).  But  a  writing  which  is  executed  solely  for  the  purpose  of  revoking  a  will  or  codicil, 
or  any  particular  devise  contained  in  it,  wijl  be  good  if  executed  agreeably  to  the  6th  section  of 
the  act,  viz.  in  the  presence  of  three  or  four  witnesses  ;  and  though  it  may  not  be  absolutely 
necessary,  that  the  witnesses  should  attest  such  signing  (for  if  the  witnesses  are  living,  and  can 
prove  the  fact  of  signing,  that  will  be  sufficient  it  is  conceived  ;  see  Townshend  v.Pearce,  Vin.  Abr. 
Devise,  R.  4.) ;  yet,  to  guard  against  the  death  of  any  of  the  witnesses,  it  must  always  be  advise- 
able  that  the  witnesses  should  attest  the  fact  of  the  testator  having  signed. 

As  to  revocation  by  burning,  cancelling,  or  tearing,  the  act  must  be  done  animo  revocandi ;  for 
if  the  cancelling,  burning,  or  tearing,  be  done  in  a  fit  of  lunacy,  or  by  mistake,  the  will,  (if  its 
contents  and  due  execution  can  be  proved,)  will  be  good.  3  Barn.  &  Aid.  489.  On  the  other  hand, 
if  a  testator  intends  to  cancel  or  destroy  his  will,  but  is  fraudulently  prevented  from  doing  so,  a 
revocation  will  nevertheless  be  effected.  2  Bla.  Rep.  1043.  If  there  are  two  or  more  parts  of  a 
will,  the  cancellation  or  destruction  of  one  of  them  will  amount  to  a  total  revocation  of  the  will ;  and 
the  other  parts  will  also  be  regarded  as  cancelled  and  destroyed.  Onions  v.  Tyrer,  l  P.  Wms.  346. 
Besides  the  modes  of  revocation  mentioned  in  the  statute  of  Frauds,  devises  of  lands  may  be  revoked 
by  other  means ;  as  by  a  subsequent  sale  and  conveyance  of  the  estate,  which  will  operate  as  a 
revocation  both  at  law  and  in  equity.  And  in  equity,  a  contract  or  agreement  for  sale  will  operate  as 
a  revocation.  See  Rider  v.  Wager,  2  P.  Wms.  328.  and  Cotter  v.  Layer,  2  P.  Wms.  622.  So  a  volun- 
tary conveyance  or  settlement,  made  subsequent  to  the  will,  will  operate  as  a  revocation.  See 
Treat,  on  Marr.  Settl.  page  185.  But  a  conveyance  obtained  fraudulently  is  no  revocation;  for 
such  fraudulent  conveyance,  when  set  aside,  ceases  to  have  any  operation,  and  is  as  if  it  had  never 
been  made.  Hawes  v.  Wyatt,  3  Bro.  C.  C.  156. 

A  mortgage  in  fee  (and  it  is  the  same  in  the  case  of  a  trust  to  raise  money  to  pay  debts,  &c.)will 
operate  at  law  as  a  revocation  of  a  previous  will,  but  in  equity  the  revocation  is  only  pro  tanto,  or 
to  the  extent  of  the  interest  which  the  mortgagee  takes  in  the  premises;  and  subject  to  the  mortgage 
the  devisee  will  be  entitled  to  the  estate  *.  Hall  v.  Dunch,  1  Vern.  329.  2  Atk.  805.  Vernon  v. 
Jones,  Prec.  in  Cha.  32.  Ogle  v.  Cooke,  cited  2  Bro.  C.C.  592.  And  if  the  mortgage  is  made  to 
the  devisee  himself,  there  will  be  no  revocation  in  equity  ;  (Baxter  v.  Dyer,  5  Ves.  656.)  though  a 
contrary  doctrine  formerly  prevailed.  But  where  the  equity  of  redemption,  instead  of  being 
limited  to  the  mortgagor  in  fee,  or  no  limitation  of  it  at  all  being  made,  is  limited  to  other  persons, 
or  to  such  uses  as  the  mortgagor  should  by  deed  or  will  appoint ;  or  if  upon  the  mortgage  money 
being  paid  off,  the  estate  is  re-conveyed  to  such  uses  as  the  mortgagor  shall  appoint,  and  in  default 
of  appointment  to  himself  in  fee :  in  all  these  cases,  there  is  a  revocation  in  equity  as  well  as  rn 
law.  Kenyon  v.  Sutton,  cited  2  Ves.  jun.  603.  Tickner  v.  Tickner,  cited  3  Atk.  742.  Rawlins  v. 
Burgess,  2  Ves.  &  B.382;  and  I  Yard  v.  Moore,  4Madd.  368.  In  the  case  of  a  mortgage  by  demise, 
such  mortgage  will  only  be  a  revocation  pro  lanto  even  at  law,  and  the  legal  estate  in  the  reversion 
in  fee,  expectant  upon  the  mortgage  term,  will  pass  by  the  will ;  and  the  devisee  will  be  entitled 
to  the  equity  of  redemption  of  the  term. 

A  lease  made  subsequently  to  a  will  is  a  revocation  pro  tanto  at  law,  but  if  made  to  a  third  person, 
and  any  rent  is  reserved  by  it,  the  devisee  will  be  entitled  to  the  rent  as  incident  to  the  re- 
version, 


But  though  bequests  in  a  written  will  cannot  be  revoked  or  altered  by  parol,  (except  in  the  way 
prescribed  by  the  above  noticed  section  of  the  statute  of  Frauds),  yet  they  may  be  revoked  or 
altered  by  any  writing,  either  in  the  testator's  own  hand,  (though  not  signed  or  witnessed),  or  m 
another's  hand  provided  it  is  signed  by  the  testator ;  and  whether  such  writing  is  on  a  separate 
paper  or  on  the  same  paper  with  the  will  (as  in  the  margin  of  it  or  elsewhere),  will  make  no 
difference  ;  and  if  the  writing  is  in  pencil,  it  would  seem  it  will  have  the  same  operation  as  if  it 
were  in  ink.  Bequests  of  personal  property  may  be  revoked  by  ademption  or  satisfaction,  as  by 
the  testator  giving  something  in  lieu  of  it  in  his  life-time,  or  by  giving  the  thing  to  another  :  but  for 
further  information  on  this  subject,  see  Roper  on  Legacies. 

*  The  devisee  of  a  mortgaged  estate,  whether  he  is  a  particular  (though  query)  or  general  de- 
visee, and  whether  a  beneficial  devisee  or  a  devisee  in  trust,  and  whether  there  is  a  bond  or  covenant 
for  the  payment  of  the  mortgage  money  or  not,  and  whether  the  mortgage  was  made  before  or  after 
the  will,  has  a  right,  generally  speaking,  to  have  the  estate  exonerated  from  the  mortgage  out  of 
the  testator's  personal  estate.  If,  indeed,  the  testator  evidently  intended  that  the  devisee  should 
take  the  estate  cum  onere,  there  he  will  wo*  be  entitled  to  have  it  exonerated.  An  express  direction 
that  the  devisee  should  take  the  estate,  subject  to  the  payment  of  the  mortgage-money,  would  pre- 
clude his  right  to  have  it  exonerated.  But  devising  the  estate,  and  merely  saying  "  subject  to  such 
a  mortgage,"  will  not  deprive  him  of  the  right  to  have  it  exonerated.  But  wherever  it  sufficiently 

appears 
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Swin.  part  7.    times  it  is  implied  :  for  it  is  a  rule,  that  any  act  or  thing 
sect  14.  15.       (lone,   or  words  spoken,  by  the   testator  after  the  testa- 

rnent 


version  which  passes  by  the  will.  And  this  is  the  case  where  the  lease  is  made  to  a  third  person, 
-whether  it  is  made  to  commence  in  the  testator's  life-time,  or  after  his  death.  Ilodgkinson  v. 
H'lwod,  Cro.  Car.  23.  Coke  v.  Bullock,  Vern.  97.  But  if  it  is  made  to  the  devisee  himself,  and 
not  to  commence  till,  or  till  after,  the  testator's  death,  there  it  is  held,  that  it  is  a  revocation  in  Mo. 
Coke  v.  Bullock,  Cro.  Jac.  49.  Hut  a  lease  to  the  devisee  made  to  commence  in  presenti  (or  even 
in  futnro,  provided  it  may  commence  in  the  testator's  life-time)  will  not  amount  to  a  revocation  of 
the  will  :  per  curia  in  case  last  cited.  The  doctrine  which  has  been  just  noticed,  relates,  it  will  be 
observed,  to  leases  made  by  the  devisor  of  the  devised  property.  Questions  of  revocation,  as  to 
leasehold  properties,  sometimes  arise  by  reason  of  renewed  leases  being  made  to  the  testator  after 
the  making  of  his  will. 

If  a  person  possessed  of  a  chattel  lease  (or  leasehold  for  years)  specifically  devises  it  by  such 
words  as  only  apply  to  his  present  existing  interest  in  the  property,  and  if,  after  the  date  of  his  will, 
lie.  takes  a  renewed  lease  (by  which  he  acquires  a  new  and  different  interest  to  that  which  he  had 
devised),  such  renewal  amounts  to  a  revocation  of  the  devise;  and  without  a  republication  of  the 
will  *,  the  devisee  will  not  be  entitled  to  the  property.  See  various  cases  cited  in  Colegrare  v. 

Manby, 
•  On  the  effect  of  republication  in  restoring  a  revoked  devise,  see  infra,  page  458. 


appears  that  the  testator  really  intended  that  the  devisee  shonld  take  the  estate  cum  onere,  there 
lu>  must  take  it  accordingly.  He  must,  therefore,  take  it  cum  onere  (unless  he  can  have  it  ex- 
onerated out  of  real  estate  which  may  have  descended  upon  the  testator's  heir  at  law)  wherever 
the  testator  has  altogether  exempted  his  personal  estate  from  the  payment  of  his  debts  t.  And  even 
where  the  personalty  is  not  exempted  from  the  payment  of  the  testator's  debts,  the  devisee  of  an 
incumbcred  estate  will  not  be  entitled  to  have  it  exonerated  to  the  prejudice  of  pecuniary  or  specific 
legatees  ;  O'Neil  v.  Ulead,  1  P.  Wins.  693,  and  Topping-  v.  Topping,  ib.  729,  (unless  where  they  are  also 
executors  ;  White  v.White,  \  Vern.  43) ;  or  to  the  prejudice  of  the  testator's  creditors  either  by  simple 
contract  or  otherwise.  Davis  v.  Gardner,  I  P.  Wins.  190.  Bartholomew  v.  May,  1  Atk.  487,  and 
Pickering  v.  Pickering,  IP.  Wms.730.  Nor  is  the  devisee's  right  to  have  the  devised  estate  ex- 
onerated, carried  so  far  as  to  deprive  the  testator's  wife  of  her  paraphernalia.  Topping  v.  Topping, 
1  I*.  Wms.730.  Where  however,  the  personal  estate  is  not  exempted  from  the  payment  of  debts, 
he  will  be  entitled  to  have  the  devised  estate  exonerated  as  against  the  residuary  legatee  ;  (Xoke  v. 
Darl>yj  sKro.P.  C.  290.  White  v.  White,  1  Vern.  43,  and  Hamilton  v.  H'm-shy,  l9Ves.  65,)  and 
:  any  legatee  who  is  also  an  executor  (Philips  v.  Philips,  2  Bro.  C.  C.  273) ;  and  also  as  against 
ili«  testator's  next  of  kin,  even  though  younger  children,  and  who  may,  in  consequence,  be  left 
entirely  destitute.  Sname'scase,  cited  1  P.  Wms.  691,  So  far,  indeed,  has  the  doctrine,  that  a  devised 
hall  bo  exonerated  from  a  mortgage  affecting  it,  been  carried,  that  in  cases  where  the  personal 
fund  is  insntfiru  nt  for  the  purpose,  or  is  exempted  from  the  payment  of  the  testator's  debts,  the 
:te  (whether  the  devisee  is  a  general  or  particular  devisee,  though  query  of  the  latter, 
and  see  Fox  v.  Fox,  1  Atk.  463,  and  I'ockley  v.  Pncldcy,  l  Vern.  36,)  will  be  exonerated  out  of  any 
real  estate  which  may  have  descended  upon  the  testator's  heir  at  law  f .  But  wherever  the  testator 

has 


t  In  what  cases  the  testator  may  be  considered  as  having  exempted  his  personal  estate  from  the 
payment  of  his  debts,  and  in  what  cases  not,  see  Bootle  v.  Blundell,  19  Ves.  494,  and  1  Meriv.  193, 
and  eases  there  cited. 

J  This  doctrine  appears  to  have  been  carried  to  an  extreme  length  in  the  recent  case  of  Jlarneu'cH 
v.  Lord  Cawdor,  3  Madd.  453.  In  this  case  John  Vaughan,  who  died  in  1804,  by  his  will,  dated 
30th  of  October,  1786,  (amongst  other  things)  requested  that  his  just  debts  ("  not  meaning  those  that 
might  happen  to  be  liens  on  any  part  of  his  real  estate  at  the  time  of  his  decease"),  should  be  paid  as 
s  MIII  as  might  be  after  his  decease  out  of  his  personal  estate,  by  his  executrix  thereinafter  named  ; 
and  he  gave  and  devised  all  his  freehold  and  copyhold  estates,  &c.  in  England,  ll'ulcs,  and  in  the 
island  of  Jamaica,  and  all  other  his  real  estate  whatsoever  and  wheresoever,  "  s'ut.jcct  to  the  incnmbrances 
u-hich  might  ajfect  the  same  at  the  time  of  his  decease,  and  subject  to  the  annuities  thcreim>fti 
tcliich  hf  charged  his  said  real  estate  with  the  payment  of,"  to  trustees,  to  the  use  (after  certain  uses 
which  failed)  of  Lord  Cairdor,  the  defendant:  and  after  giving  certain  annuities  and  money  legacies 

•  I   bequeathed   to  his  wife  all   his   plate,    goods,    chattels,   money,    and   secmi' 
money,  «Vr.  and  all  the  rest  and  residue  of  his  personal  estate  and  effects  whatsoever  and  when 
subject  to  the  payment  only  of  such  debts  as  he  should  owe  as  fhould  not  be  liens  on,  nr  secured  upon 
any   real  estate  of  his,  it  being  his  intention  that  no  part  of  his  personal  estate  should  g<>   to  exone- 
rate his  real  estate.       The    question  was,   whether    certain   estate*  which    had    descended    upon 
the  testator's  heir  at  law  should  exonerate  the  devised  estates.      The  Vice  Chancellor  oh- 

S  S  "  the 
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ment  made,  or  that  doth  alter  or  cross  all  or  part  of  his  Co.  3. 36. 8. 
testament  made  before,  is  a  revocation  of  it,  op  of  that  82t  83* 

part 

Manlnj,  1  Sim.  &  Stu.  72.    [Query  if  the  renewed  lease  should  be  taken  in  the  name  of  any  other 
person  than  the  person  in  whom  the  old  lease  was  vested,  would  not  the  old  lease,  if  not  surrendered, 

pass 


1ms  shewn  a  clear  and  undoubted  intention  that  the  devisee  should  take  the  devised  estate  cum  oncre> 
there  he  cannot  have  it  exonerated  either  out  of  the  personal  or  descended  estate  *. 


"  the  descended  estates  must  pay  these  debts,  unless  the  testator  has  expressed  a  different 
intention  in  the  will.  The  personal  estate  is  the  primary  fund  for  the  payment  of  these  debts, 
and  the  descended  estates  the  second.  The  testator  has  expressly  directed,  that  his  personal 
estate,  the  primary  fund,  shall  not  be  applied  in  payment  of  these  debts;  but  he  has  no  where 
said,  that  the  descended  estates,  the  secondary  fund,  shall  not  be  so  applied.  The  estates  charged 
•with  the  mortgages  are  indeed  devised,  subject  to  the  payment  of  the  incumbrances  upon  them  ; 
but  a  primary  fund  is  not  exonerated  merely  because  another  fund  is  provided.  Such  other 
fund  is  considered  as  auxiliary  only,  unless  the  primary  fund  be  expressly  exonerated.  To  ex- 
onerate the  descended  estate,  there  must  not  only  be  a  clear  intention  to  subject  the  devised 
estates  to  the  payment  of  the  debts,  but  also  a  clear  intention  that  the  descended  estates 
should  not  be  subject  to  the  payment  of  the  debts."  The  reason  for  the  decision  in  this  case 
appears  to  have  been,  that  the  will  afforded  no  evidence  of  intention  that  the  descended  estates 
should  NOT  exonerate  the  devised  estates.  It  is  true,  it  did  not  do  so  in  direct  terms ;  but  if 
it  afforded  sufficient  evidence  of  the  testator's  intention  that  the  devisee  should  take  the  devised  estates 
cum  onere,  in  that  case  it  shewed,  by  necessary  consequence,  that  he  should  not  have  it  exonerated  at 
all — neither  out  of  one  fund  or  another ;  and  with  every  deference  to  the  distinguished  authority 
•who  decided  the  case,  there  would  certainly  seem  to  be  much  reason  to  contend,  that  the  testator 
did  intend  the  devisee  to  pay  off  the  mortgage  himself,  or  in  other  words  to  take  the  estates  cum 
onere.  At  any  rate  there  appeared,  it  is  conceived,  so  much  evidence  of  this  being  the  testator's 
intention,  that  the  case  seemed  to  be  one  which  might  well  have  been  taken  out  of  the  general 
rule—a  rule  which,  perhaps,  ought  never  to  have  prevailed.  In  the  total  absence  of  any  express 
intention  on  the  subject,  there  would  seem  to  be  great  reason  to  think,  that  the  devisee  of  an  iuciim- 
bered  estate  should  always  take  it  cum  onere;  or  at  least  that  as  against  the  heir  at  law  he  ought  not 
to  have  it  exonerated  out  of  the  descended  estate  :  [whether  out  of  the  personal  estate  is  another 
thing].  On  the  contrary  indeed,  it  would  seem,  that  a  court  of  equity  in  such  a  case  ought  rather  to 
restrain  than  aid  him  in  any  attempt  to  deprive  the  heir  of  what  the  law  has  cast  upon  him.  For  the 
devisee  of  a  mortgaged  estate  to  have  it  exonerated  out  of  the  testator's  personal  estate  to  the  prejudice 
of  the  next  of  kin,  residuary  legatees,  &c.  may  perhaps  be  thought  to  be  going  quite  far  enough,  and 
to  be  a  practice  hardly  founded  upon  any  very  sound  rule  of  justice  tvhere  the  testator  has  shewn  no  in- 
tention that  it  should  be  so.  But  to  hold  that  the  heir  upon  whom  an  estate  has  descended  (and  it  will  be 
recollected  that  the  heir  is  said  to  be  a  favorite  of  the  law}  should  be  deprived  of  what  the  law  has 
cast  upon  him,  in  order  to  increase  what  the  devisee  (who  may  possibly  be  a  mere  stranger  in  blood 
to  the  testator),  has  already  deprived  the  heir  of,  would  seem  to  be  a  practice  little  consonant  to 
the  doctrine  just  noticed,— that  of  the  heir  being  a  favorite  ;  and  a  practice  too  for  which  the  Editor 
feels  constrained  to  confess  he  can  discover  nothing  like  a  sound  principle ;  nor  does  he  any  where 
find  any  thing  like  a  satisfactory  reason  given  for  it.  A  practice  indeed  just  the  reverse  would  rather 
seem  to  be  the  proper  one  in  a  court  of  equity  ;  viz.,  that  if  the  mortgagee  was  attempting,  either 
under  the  influence  of  the  devisee  or  otherwise,  to  enforce  at  law  the  payment  of  the  mortgage 
debt  against  the  heir,  by  reason  of  his  being  liable  on  a  bond  or  other  specialty  of  his  ancestor ; 
[the  devisee  in  such  a  case  would,  under  the  act  of  3  W.  8f  M.  ch.  14,  be  at  law  liable  along  with 
the  heir]  that  equity,  in  such  a  case,  should  restrain  him  from  proceeding.  This  it  is  conceived 
would  be  much  more  agreeable  to  the  doctrine  "  that  the  heir  is  a  favorite,"  than  to  aid  in  taking 
from  him  what  the  law  has  given  him.  The  Editor  has  ventured  to  offer  the  above  observations 
from  the  conviction  he  feels,  that  the  practice  which  he  oppugns,  greatly  militates  against  the  heir's 
fair  and  just  rights.  Perhaps  another  observation  may  be  made  upon  the  practice,  viz.  that  it 
seems  to  be  something  like  the  court  making  a  will  for  a  man,  and  giving  from  the  heir  that  which 
his  ancestor  has  suffered  to  descend  upon  him.  What  the  Editor  has  said  on  the  subject  above 
noticed,  is  of  course  understood  to  apply  only  in  cases  in  which  the  testator  has  shewn  NO  intentiony 
that  1he  devised  estates  should  be  exonerated  out  of  those  descended. 

*  rlhe  testator  will  be  considered  to  have  shewn  a  clear,  undoubted  intention  that  the  devisee  shall 
take  cum  onere,  where  he  says,  in  distinct,  unambiguous  terms,  that  the  devisee  shall  himself  pay 
the  mortgage  debt.  And  he  will  be  considered  to  have  sufficiently  shewn  his  intention  to  be., 
that  the  devisee  shall  take  cum  onere,  where  a  fund  is  provided  for  the  distinct,  specific  purpose  of 
paying  all  the  testator's  debts.  Donne  v.  Lewis,  2  Bro.  C.  C.  25.  And  if  the  devised  estate  itself  is 
selected  and  appropriated  for  such  purpose,  it  must  of  course  bear  the  burthen  of  tke  mortgage 
debt  as  well  as  of  all  others.  See  Manning  v.  Spooner,  3  Ves.  il-i. 
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pass  by  the  will?]  But  for  a  renewal  of  a  chattel  lease  to  operate  a»  a  revocation,  the  devise  must 
be  specific ;  for  if  the  old  lease  was  comprised  in,  and  would  have  passed,  by  either  a  general  or  by 
a  residuary  bequest  ef  the  testator's  personal  estate,  under  such  a  bequest  the  renewed  lease  would 
clearly  pass.  See  Stirling  v.  Lydiard,  3  Atk.  199,  and  cases  cited  in  notes.  And  even  where  the  devise 
is  specific,  words  may  be  made  use  of  in  the  will  which  will  prevent  the  renewal  from  operating  as 
a  revocation;  or  which,  more  properly  speaking,  will  make  the  will  extend  to,  or  comprise  the 
renewed  lease :  This  will  be  the  case  where  the  testator  devises  the  property  comprised  in  the 
old  lease,  "  for  all  such  estate  and  interest  as  he  may  have  therein  at  the  time  of  his  decease,  by 
virtue  of  any  renewed  lease,  or  otherwise."  By  using  such  words  as  these  (aud  which  ought  always 
to  be  used  in  devises  of  leaseholds  for  years,  where  the  testator  intends  the  devisee  to  have  the 
benefit  of  the  renewed  lease,  in  case  he  should  happen  to  renew),  the  testator  shews  it  to  be  his 
intention  to  give  the  property  for  whatever  interest  he  may  have  in  it  at  the  time  of  his  death ;  and 
consequently  the  interest  acquired  by  a  renewed  lease  will  pass.  In  short,  whenever  the  testator, 
on  the  face  of  his  will,  sufficiently  shews  his  intention  to  be,  that  a  renewed  chattel  lease  shall  pass 
by  his  will,  it  will  do  so;  (see  Colegravc  v.  Manby,  1  Sim.  &  Stu.  83) ;  for  a  leasehold  for  years  being  a 
mere  chattel  interest,  is,  like  other  chattel  interests,  devisable  without  the  aid  of  the  statute  of  Wills ; 
and  consequently,  like  other  chattel  interests,  it  is  not  necessary  that  the  testator  should  be  possessed 
of  it  at  the  time  of  the  execution  of  his  will :  A  will  therefore  which  is  properly  framed  for  the  pur- 
pose will  pass  an  after-acquired  leasehold  for  years,  even  where  specifically  devised ;  and  where 
it  is  not  so  devised,  it  will  always  pass  under  a  general,  or  residuary  bequest  of  the  personal  estate. 
With  respect,  however,  to  a  leasehold  for  lives,  the  case  is  different;  for  such  a  leasehold  beiim 
only  devisable  by  force  of  the  statute  of  Frauds,  (29  Car.  2.  c.  3.  s.  12.),'  it  is 'held  (like  as  in 
the  case  of  an  estate  of  inheritance  devisable  under  the  statute  of  Wills),  that  the  testator 
must  be  seised  of  it  at  the  time  he  makes  his  will.  A  will,  therefore,  cannot,  without  a  republi- 
cation,  be  so  framed  as  to  pass  a  leasehold  for  lives  which  the  testator  may  afterwards  become 
(1  of.  It  cannot,  therefore,  be  so  framed  as  to  pass  a  renewed  leasehold  for  lives ;  for  every  such 
renewed  leasehold,  so  far  at  least  as  the  statute  of  Wills  is  concerned,  is  to  be  regarded  in  the  same 
light  as  if  there  bad  been  no  antecedent  lease.  In  the  case,  therefore,  of  a  devise  of  leaseholds 
for  lives,  no  form  of  words  will  make  the  renewed  lease  pass  without  a  republication.  A  renewal, 
therefore,  of  a  leasehold  for  lives,  without  republication,  will  always  amount  to  a  total  revocation. 
See  Abney  v.  Miller,  2  Atk.  597.  Dig-by  v.  Legard,  Dick.  500.  Marwood  v.  Turner,  3  P.  Wms.  170. 
Wherever,  therefore,  a  testator  after  making  his  will,  renews  a  leasehold  for  lives,  if  he  means  it 
to  go  in  the  same  way  he  had  devised  the  old  lease,  he  must  republish  his  will.  After  what  has  been 
-aid  relative  to  the  revocation  of  leasehold  interests,  it  maybe  hardly  necessary  to  add,  that  the 
devise  of  a  leasehold  is  revoked  by  the  testator  purchasing  and  taking  a  conveyance  of  the  reversion 
in  fee. 

Where  a  person  seised  of  lands  as  coparcener  or  tenant  in  common  with  another  (a  joint-tenant  can- 
not  devise)  makes  his  will,  and  afterwards  makes  a  partition  of  the  estate  ;  if  he  takes  a  conveyance 
of  the  divided  share  simply  to  himself  in  fee,  the  partition  will  not,  either  at  law  or  in  equity, 
is  a  revocation  of  the  will*.  See  Luther  v.Kidby,  8 Vin.  Abr.  181.  Riley  v.  BaltinglaHit, 
:i  I1.  Wins.  iop.  Swift  v.  Roberts,  3  Burr.  1490.  Brydges  \.Duchessof  Chandos,  V  Ves.  jm. 
If,  houevn,  instead  of  taking  the  conveyance  to  himself  in  fee,  it  is  made  to  such  uses  as  he  shall 
appoint,  even  to  the  common  uses  to  bar  dower,  tliere,  on  the  ground  of  presumed  intention  to 

revoke, 


•  According  to  the  construction  which  has  been  put  upon  the  statutes  of  Wills,  viz.  that  the  tes- 
tator must  be  seised  of  the  estate  at  the  very  time  of  making  the  rcill ;— according  to  this  doctrine,  one 
would  be  inclined  to  say,  that'  a  partition  must  be  a  revocation  as  to  a  moiety  of  the  divided 
share,  even  where  the  testator  has  taken  a  conveyance  simply  from  his  coparcener,  he  (the  testator) 
not  joining  in  such  conveyance ;  or,  perhaps,  more  properly  speaking,  such  moiety  must  be  con- 
sidered as  having  never  been  comprised  in  the  will,  by  reason  of  the  testator  having  had  wo  seixin 
of  it  at  the  time  of  making  his  will.  And  where  the  testator  joins  in  conveying  the  divided  share, 
and  thereby  disturbs  his  seisin  in  his  own  original  undivided  part  of  such  share,  there,  there  would 
to  be  reason  to  hold,  that  even  the  testator's  own  original  part  of  such  share  could  not  pass  by 
tin  will  any  more  than  the  other  share  ;  for  if  the  mere  disturbance  of  the  seisin,  even  a  momentary 
one,  is  to  operate  as  a  revocation  where  the  testator  is  seised  of  the  entirety  of  the  property,  as  has 
been  repeatedly  determined  t,  why  should  it  not  do  so  where  he  is  only  seised  of  an  undivided 
part?  The  above  consequences  seem  unavoidably  to  arise  out  of  the  construction  which  has  been 
put  on  the  statutes  of  Wills,  viz.  that  a  man  can  only  devise  what  he  is  actually  seised  of  at  the 
time  of  making  his  will ;  and  that  even  if  he  is  seised  of  the  lands  at  the  time  of  making  it,  but  his 
I  i>  afterwards  disturbed  by  a  conveyance  of  his  whole  estate,  that  there  the  will  is  revoked, 
notwithstanding  he  may  the  next  minute  become  seised  of  the  lands  again. — In  the  cases  above 
put,  as  to  one  moiety  of  the  divided  share,  the  testator  had  no  seisin  at  all  at  the  time  of  u<  ikin^ 
hi>  uill,  aud  as  to  the  other  moiety  his  seisin  was  disturbed  by  purling  with  his  whole  estate  in  tlie 
.lands. 


t  The  propriety  of  holding,  that  SUCH  a  disturbance  of  the  seisin  amounts  to  a  revocation,  at  least 
in  equity,  i*  u  subject  \vliieli  h  pretty  fully  hifjuimi  into  iu  a  subsequent  part  of  the  above  note. 
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revoke,  the  will  will  be  revoked.  Tickner  v.  Tickner,  3  Atk.  742.  Muvndrcll  v.  Mavndrell,  lOVes. 
246.  W 'ard  v.  Moore,  4  Madd.  368.  Brydges  v.  Duchess  of  Chandos,  2  Ves.  429.  But  see  observations 
infra,  on  revocations  of  this  kind. 

A  person,  who  exchanges  his  lands  after  making  his  will,  parts  with  those  specific  lands  as  com- 
pletely as  if  he  had  sold  them.  An  exchange,  therefore,  necessarily  revokes  the  will  as  to  the  lands 
given  in  exchange  ;  and  as  to  those  received  in  lieu  of  them,  the  testator  not  being  seised  of  them 
at  the  date  of  his  will,  they  cannot  pass  by  it ;  for  according  to  the  above  noticed  construction  which 
has  been  put  upon  the  statute  of  Wills,  no  lands  can  pass  by  devise,  unless  the  testator  is  seised  of 
them  at  the  very  time'of  the  making  of  his  will  ;  unless  indeed  there  is  a  republication  of  it  after  he 
has  become  seised.  In  the  case,  therefore,  of  an  exchange,  neither  the  estate  given,  or  that  received 
in  exchange,  will  pass  by  the  will,  unless,  after  making  the  exchange,  the  will  is  republished  ;  in 
which  case,  if  the  estate  given  in  exchange,  was  comprised  in  a  general  or  residuary  devise  of  all 
the  testator's  real  estates,  in  that  case,  the  estate  received  in  exchange  would  pass  by  the  will*.  If 
an  exchange  is  made,  but  afterwards  put  an  end  to,  in  the  life-time  of  the  testator,  either  by 
eviction  or  arrangement  in  consequence  of  the  title  to  the  lands  received  in  exchange  being  bad, 
would  the  devise  in  such  a  case  be  set  up  again?  The  Editor  does  not  find  this  point  any  where  de- 
cided, but  in  the  case  of  the  Attorney -General  v.  Vigor,  8  Ves.  281,  where  an  exchange  was  put  an 
end  to,  after  the  testator's  death,  by  an  arrangement  between  his  heir  at  law  and  the  other  party,  by 
reason  of  the  title  to  the  lands  received  in  exchange  being  bad  ;  it  was  held,  that  the  devise  was 
not  set  up  again.  And  perhaps,  according  to  the  construction  put  upon  the  statute  of  Wills,  even 
if  the  exchange  was  put  an  end  to  in  the  life-time  of  the  testator,  the  estate  given  in  exchange 
would  not  pass  without  a  republication  of  the  will. 

It  frequently  happens,  that  a  testator  at  the  time  of  executing  his  will,  is  only  seised  of  the  equit- 
able estate  (whether  under  a  contract  for  purchase,  or  otherwise,  is  immaterial),  and  that  he  sub- 
sequently takes  a  conveyance  of  the  legal  estate.  If,  in  such  a  case,  he  takes  the  conveyance 
simply  to  himself  Ids  heirs  and  assigns,  there,  there  will  be  no  revocation  of  the  devise  of  the  equitable 
estate.  See  Brydges  v.  Duchess  of  Chundos,  2  Ves.  jun.  429.  And  although  without  a  republication  of 
the  will,  the  legal  estate  will  not  pass  but  descend  upon  his  heir,  yet  the  heir  will  be  a  trustee  for 
the  devisee.  If,  however,  the  testator,  instead  of  taking  a  conveyance  of  the  legal  estate  simply 
to  himself  his  heirs  and  assigns,  should  take  a  qualified  or  modified  conveyance  of  it  (even  to  the 
common  uses  to  bar  dower),  in  that  case  it  is  held,  (though  how  far  properly  is  another  thing),  that 
tbe  conveyance,  unless  the  will  is  republished,  operates  as  a  revocation  of  the  devise  of  the  equitable 
estate.  See  Wurdv.  Moore,  4  Madd.  368,  and  Rawlins  v.  Burgess,  2  Ves.  &  B.  382,  and  cases  cited. 

It  may  here  be  noticed,  that  a  conveyance  of  the  legal  estate  by  one  trustee  to  another,  upon  the 
old  trusts,  will  not  operate  as  a  revocation  of  the  devise  of  the  equitable  estate.  See  Willet  v. 
Sandford,  1  Ves.  178,  Doe  v.  Potts,  Dougl.  684. 

Where  a  testator,  after  making  his  will,  parts  with  his  whole  interest  in  the  property  both  legal 
and  equitable  this  must  necessarily  be  an  entire  revocation.  But  when  he  only  conveys  the  property 
in  order  to  effect  a  partial  or  particular  purpose,  there,  if  the  testator's  seisin  is  only  affected  so  far 
as  is  necessary  in  order  to  give  effect  to  such  partial  purpose,  in  that  case  the  conveyance  will  only 
operate  as  a  revocation  pro  tanto,  or  so  far  as  is  necessary  to  affect  such  partial  purpose.  See 
Vawser  v.  Jeffery,  2  Swanst.  273,  and  cases  there  cited.  But  if  the  conveyance  for  such  partial 
purpose  works  a  total  alteration  in  the  seisin  of  the  fee,  or  in  other  words,  if  the  testator's  whole 
estate  is  devested  out  of  him,  there,  though  the  estate  subject  to  such  partial  purpose  is  limited 
back  to  the  testator,  the  will  is  revoked.  See  Roe  v.  Griffiths,  4  Burr.  1961 ;  and  cases  cited  7  T.  R. 
411.  And  it  is  equally  so  though  such  conveyance  may  be  made  pursuant  to  an  agreement  entered 
into  previous  to  the  making  of  the  will.  Goodtitle  v.  Otway,  7  Durnf.  &  East's  T.  R.  399,  and 
1  Bos.  &  Pul.  576,  and  cases  there  cited.  See  Brydgea  v.  Duchess  of  Chandos,  2  Ves.  jun.  417  t.  But 

see 


*  If  the  estate  given  in  exchange  was  specifically  devised,  would  a  republication  of  the  will  make 
the  estate  received  in  exchange  pass  in  lieu  of  the  other  estate?  Or  if  it  wrould  not,  and  the  will 
contained  a  residuary  devise,  would  it  pass  under  such  residuary  devise  ?  The  Editor  finds  no  de- 
cision upon  either  of  those  points;  but  according  to  the  doctrine  laid  down  in  several  cases,  viz,  that 
after -purchased  estates  will,  by  force  of  a  republication,  pass  under  a  general  or  residuary  devise, 
according  to  this  doctrine,  there  would  be  reason  to  contend,  that  the  estate  received  in  exchange 
would,  (though  most  probably  contrary  to  the  intention),  pass  under  the  residuary  devise.  In  every 
case  where  a  testator,  after  making  his  will,  makes  an  exchange  and  means  to  leave  the  estate  re- 
ceived in  exchange  in  the  same  way  in  which  he  had  left  the  estate  given  in  exchange,  he  should 
specifically  devise  it  to  the  same  uses. 

t  In  the  case  of  Brydges  v.  Chandos,  Lord  Rosslyn  seemed  to  rest  his  decision  upon  the  circumstance 
of  the  limitations  of  the  settlement,  not  being  strictly  confined  to  such  as  were  required  by  the 
articles,  (other  uses  and  limitations  being  inserted  in  the  settlement),  rather  than  upon  the  fact  of 
the  settlement  having  worked  a  total  alteration  in  the  testator's  seisin.  It  may  therefore,  perhaps, 
be  inferred,  that  had  the  settlement  been  strictly  confined  to  the  uses  of  the  articles,  his  lordship 
would  have  held  that  there  was  no  revocation.  The  decision,  too,  in  the  case  of  Williams  v.  Owens, 
S^Ves.  jun.  595,  (viz.  that  there  was  no  revocation),  appears  to  have  proceeded  on  this  ground.  As 
the  settlement  however  in  the  case  of  Williams  v.  Owens,  worked  a  total  alteration  in  the  testator's 
seisin,  the  decision  would  seem  to  be  at  variance  with  the  authorities  in  which  it  has  been  held,— that 
iho  simple  fact  of  a  settlement  or  conveyance  working  a  total  alteration  in  the  seis.iu  occasions  a 
revocation. 
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see  Williams  v.  Owen,  2  Ves.  jun.  595.  And  even  if  the  partial  or  particular  purpose  for  which  the 
conveyance  is  made,  should  never  take  eftect,  still  the  will  is  revoked.  See  Lord  Lincoln's  case,  1  Eq. 
Ca.  Abr.  411.  Show.  P.  C.  154.  Even  a  conveyance  for  the  express  purpose  of  strengthening  or 
giving  effect  to  a  previous  devise,  will,  by  reason  of  the  interruption  in  the  seisin,  operate  as  a  revo- 
cation. See  Lutwich  v.  Milton,  1  Roll.  Abr.  614;  and  Hicks  v.  Morse,  Ambl.  215.  Dister  v.  Dister, 
3  Lev.  108*.  And  an  agreement  to  make  a  conveyance  for  a  partial  purpose,  will  operate  as  a 
revocation  in  equity,  provided  the  agreement  shews  an  intention  to  alter  the  seisin  of  the  whole  fee, 
and  not  merely  to  confine  the  alteration  within  the  limits  necessary  to  effect  such  partial  purpose. 
Per  Lord  Eldon,  in  Vawser  v.Jejfery,  2  Swanst.  273  t. 

Agreeably  to  the  doctrine  that  a  conveyance  for  a  partial  purpose  will  operate  as  a  total  revoca- 
tion, provided  the  conveyance  works  a  total  alteration  in  the  seisin  ;  agreeably  to  this  doctrine,  if  a 
testator  makes  a  mortgage  for  a  term  of  years,  but  instead  of  making  it  by  demise  makes  it  by  a 
conveyance  of  the  fee,  to  the  use  of  the  mortgagee  for  the  term,  with  remainder  to  the  use  of 
himself  (the  mortgagor)  in  fee  ;  or  makes  it  by  demise  for  a  term,  but  levies  a  line  of  the  inherit- 
ance to  the  use  of  the  mortgagee  for  the  term,  with  remainder  to  the  use  of  himself  (the  mortgagor) 
in  fee,  (or  without  declaring  any  use  as  to  the  remainder,  whereby  he  would  take  it  by  way  of  resulting 
use) ;  or  limits  the  remainder  to  such  uses  as  he  should  appoint  ;  in  all  these  cases  (contrary  to  the 
common  case  of  a  mortgage  for  a  term  where  the  reversion  remains  undisturbed  in  the  mortgagor) 
the  mortgage  would  occasion  a  revocation  in  toto.  See  Hick  v.  Morse,  Arab.  215.  Agreeably  too, 
to  the  doctrine  above  noticed  (viz.  that  a  total  alteration  in  the  seisin  of  the  testator  after  making 
his  will  works  a  revocation),  if  the  testator,  after  making  his  will,  conveys  the  estate  to  a  trustee 
in  fee,  upon  trust  to  reconvey  to  himself  in  fee ;  here,  whether  the  reconveyance  is  made  or  not, 
there  is  a  total  revocation.  So  if  the  testator  conveys  to  a  trustee  in  fee,  upon  trust  for  himself 
(the  testator)  in  fee ;  here  also  the  will  is  revoked.  And  even  a  conveyance  by  which  the  testator 
only  parts  with  the  estate  for  a  moment ;  as  where  he  conveys  to  a  trustee  to  the  use  of  himself  in 
fee  ;  this  will  occasion  a  revocation  both  at  law  and  in  equity.  See  1  Rol.  Abr.  615.  Per  Lord 
Kenyan,  in  Goodtitle  v.  Ottvay,  7  T.  R.  418.  Dister  v.  Dister,  3  Lev.  108.  And  the  same  is  the  case 
where  the  testator  parts  with  the  seisin  and  takes  back  the  estate  by  way  of  resulting  use,  or  re- 
sulting trust.  See  Sparrow  v.  Hartlcastle,  3  Wils.  798.  And  as  a  conveyance  by  a  testator,  either 
expressly  or  by  way  of  resulting  use,  to  the  use  of  himself  in  fee,  will  amount  to  a  revocation  of 
his  will,  a  fortiori  will  a  conveyance  by  which  he  conveys  the  estate  to  such  uses  as  he  may  appoint, 
and  in  default  of  appointment  to  the  use  of  himself  in  fee.  Pollen  v.  Huband,  I  Eq.  Ca.  Abr.  412. 
Parsons  v.  Freeman,  3  Atk.  741.  Dyer  v.  Dilnot,  2  New  Rep.  201.  2  Ves.  jun.  430.  3  Wils.  6.  In 
all  such  cases  as  the  above,  the  testator  having  parted  with  the  estate  or  interest  of  which  he  was  seised 
at  the  time  of  making  his  will,  it  (the  will)  necessarily  ceases  to  have  an  operation  on  property  which 
he  no  longer  possesses  ;  and  as  to  the  new  estate  or  interest  which  he  takes  back  again  by  the  convey- 
ance, as  to  that  he  was  not  seised  of  it  at  the  time  of  making  his  will ;  such  new  estate,  therefore, 
cannot,  according  to  the  construction  which  has  been  put  upon  the  statute  of  Wills,  pass  by  the 
will.  Ariti  as  it  is  held  at  law  that  it  cannot  pass,  so  equity  will  not  interpose  in  order  to  L 

to  the  will  which  does  not  belong  to  it  at  law  :  the  consequence  is,  that  in  such  cases  tin  will 
I, oil  both  at  law  and  in  equity  *.     Aud  in  cases  where  the  revocation  is  effected  by  th 
ie  of  the  testator  being  altered,  it  is  of  no  consequence  \vliother  such  alteration  is  effected  by 
of  record,  as  fine  or  recovery  $,  or  by  deed  in  pnis ;  as  by  feoffmeiit,  lease,  and  release,  &c.  And 
cveu  im|><Ti'  ,  as  a  fe'ottment  "without  livery,  bargnin  and  sale  without  inrolmcnt,  the 

imperfect  execution  of  a  power  of  appointment,  though  inoperative  at  law,  will  nevertheless,  on  the 
ground  of  presumed  intention  to  revoke,  work  a  revocation  in  equity  ||.    So  on  the  same  ground,  a  con- 
veyance 


*  In  the  case  of  Vawser  v.  Jejfery,  S  Barn.&  Aid.  462,  the  judges  of  the  court  of  K.  B.  on  a  case 
iTiit   to  them  by  the  Vice  Chancellor,  held,  that  a  surrender  of  a  copyhold,  where  the  object  was 
merely  to  effect  a  partial  purpose,  but  where  the  whole  estate  was  surrendered,  (after  nses  to  serve 
such   partial   purpose   to  the   use  of  the  surrenderor  in  fee),  worked  a   revocation  pro  tanto  only. 
Though  the  judges  did  not  state  their  reasons  for  their  opinion,  it  probably  proceeded  on  the  ground, 
that  the  surrender  occasioned  no  alteration  of  the  old  estate    further  than   to  affect  the  special 
purpose  ;  and  consequently  that  the  ultimate  limitation  to  the  use  of  the  testator  (surrenderor)  in  tee, 
was    (as  was  held  in  the  case  of  Thruttout  v.  Cuningham,   2  Bl.  R.  1046,    and  see  Roe  v.  Griffiths. 
4  Burr.  1952)  part  of  his  old  estate. 

t  As  a  general  rule,  it  may  be  observed,  that  an  agreement  to  make  such  a  conveyance  as  would, 
ly  made,  alter  the  seisin  of  the  whole  fee  (as  a  t  agreement  to  sell  the  whole  fee,— at  least  if 
om?  which  a  court  of  equity  would  enforce),  will  operate  as  a  total  revocation  in  equity.   See  Knowlvs 
>'./!/«  (',54. 

*  On   the  above  points,  see   the  cases  of  Mai-wood  v.  Turner,  S  P.  Wms.  163.    3  Wils.  12.     Di<tcr 

Uurby  v.  Langwurtlui,  Amb.  600.     3  Bro.  P.  C.  177. 

1 1 lie  i>  ievird,  or  i 'ccovery  suffered  after  the  date  of  the  will,  but  there  is  a  declaration  of 
-ucli  tiue  or  recovery  bearing  date  previous  to  the  will,  in  such  a  case  as  this,  the  tine  or 
y,  it  would  appear,  will  not  amount  to  a  revocation.     See  .SV/irin  v.  Selwin,  1  Bl.  Ktp.  222  and 
2ol;  and  <J  Burr.  11. il  ;  but  see  Lloyd  v.  Lord  Say  and  Stic,  S;>lk. 

v/x/mw  v.  HartU-uMtU;  7  T.  R.  416,  iu  note.      Abmy  v.  MilUr,  2  Atk.  589.    Shvve  v.  Pincke, 
3T.  R.  i-Ji,  and  510;  and  aec  Vuicscr  v.  Jeffcrijj  2  Swanst.  '.'7  \. 
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veyance  made  to  a  person  incapable  of  taking  under  tt  will  amount  to  a  revocation.  Heard  v.  Beard, 
3  Atk.  72.  It  may  here  be  proper  to  state,  as  a  general  rule,  that  whatever  will  at  law  amount  to  the 
revocation  of  a  devise  of  a  legal  estate,  will  in  equity  be  a  revocation  of  the  devise  of  an  equitable 
estate.  And  where  there  is  a  revocation  at  law,  equity,  as  a  general  rule,  does  not  interpose  and, 
support  the  devise — the']  cases  of  a  mortgage  in  fee,  conveyance  to  pay  debts,  &c.  are  exceptions  to 
this  rule.  It  may  also  be  proper  to  state,  that  in  cases  of  revocation  by  construction  or  operation  of 
law,  or  on  the  ground  of  presumed  intention  to  revoke,  parol  evidence  is  not  admitted  to  shew  that 
there  was  no  intention  to  revoke.  See  Goodtitle  v  Otway,  2  Ves.  jun.  606. 

We  have  now  pretty  fully  considered  the  doctrine  of  revocation,  where  it  is  occasioned  by  an 
alteration  in  the  seisin  of  the  estate,  (or  revocation,  as  it  is  called,  by  operation  of  law,)  and  also 
where  it  is  occasioned  by  a  supposed  intention  to  revoke,-— as  by  taking  a  conveyance  of  the  legal  estate 
(where  the  testator  had  devised  the  equitable  one)  to  other  uses  than  simply  to  the  use  of  himself  in 
fee.  In  cases  of  revocation  occasioned  by  alteration  in  the  testator's  seisin,  where  the  conveyance  pro. 
ducing  such  alteration  is  intended  for  a  mere  partial  purpose,  and  where  the  estate,  subject  to  such 
partial  purpose,  is  limited  back  to  the  testator  in  fee,  or  to  such  uses  as  he  shall  appoint ;  in  such 
cases  as  these,  there  can  be  no  doubt  but  the  revocation,  generally  speaking,  is  utterly  at  variance 
with  the  testator's  intention ;  for,  can  it  be  doubted,  but  that  the  alteration  in  the  seisin  beyond 
what  is  necessary  to  answer  the  special  purpose,  is  entirely  the  act  of  the  person  preparing  the  deed, 
and  with  which  the  testator's  intention  has  nothing  in  the  world  to  do  ?  But  in  reply  to  this,  it  will 
be  said,  that  the  revocation  is  produced  by  operation  of  law,  or  rather  by  the  construction  put  upon 
the  statutes  of  Wills ;  (32  Hen.  8.  c.  1.  and  34  &  35  Hen.  8.  c.  5.)  and  consequently,  that  whatever  the 
testator's  intention  might  be,  is  nothing  to  the  purpose.  The  statutes  say,  that  persons  "  having 
lands,  tenements,  &c.  in  possession,  or  remainder  in  fee  simple,"  may  devise  them.*  In  construing 
this  act,  it  has  been  held,  that  the  word  "  having"  is  to  be  understood  to  mean,  having  the  lands  , 
devised  or  intended  to  be  devised  at  the  very  time  of  making  the  will  t ;  and  that  having  them  at  the 
testator's  death,  (the  time  from  which  the  will  first  speaks  or  takes  effect),  is  not  sufficient.  Admit- 
ting this  limited  construction  of  the  word  "  having"  to  be  the  proper  one  t,  still  there  would  seem  to 
be  great  reason  to  contend,  that  an  alteration  in  the  seisin  after  the  making  of  the  will,  is  not,  or  at 
least  ought  not  to  be,  any  revocation  in  equity,  whatever  it  may  be  at  law,  unless  it  is  clear  that 
there  was  an  intention  to  revoke  §.  According  to  the  construction  put  upon  the  statutes  of  Wills, 

"  of  making  his  will ;— that  though 
never 
as  not 

the  same  estate  which  he  had  at  the  making  of  his  will;— and  that  being  an  estate  which  he  was  not 
seized  of  at  the  making  of  his  will,  it  cannot  pass  by  it,  by  reason  that  the  statute  of  wills  only 
authorizes  lands  to  be  devised  of  which  he  is  seized  at  the  very  time  of  making  his  will.  Now  admit- 
ting all  this  to  be  agreeable  to  the  sound  construction  of  the  statutes  of  wills,  and  consequently  that, 
there  must  be  a  revocation  in  toto  whenever  there  is  a  total  alteration  in  the  testator's  seisin  after 
making  his  will,  (notwithstanding  such  alteration  may  be  made  only  to  effect  a  partial  purpose),  yet 
it  deserves  to  be  considered  whether  such  a  revocation  is  not  properly  a  total  revocation  at  law  only, 
and  whether  courts  of  equity,  where  there  is  no  clear  intention  to  revoke  beyond  such  partial  purpose, 
plight  not  hold,  that  beyond  such  purpose  there  was  no  revocation  as  to  the  equitable  or  beneficial 
interest ;  and  whether  this  might  not  be  maintained  on  the  ground  that  the  very  identical  equitable  or 
beneficial  interest  which  the  testator  died  seized  of  was  in  Aim  at  the  date  of  his  will,  and  was  never 
out  of  him,  (for  if  it  was  out  of  him,  in  whom  was  it  vested  ?)  and,  consequently,  that,  as  to  the 

beneficial 


*  It  is  not  material  to  the  present  purpose  to  notice  the  distinctions  made  by  the  statutes  of  Wills, 
between  socage  lands  and  lands  held  by  knight's  service,  &c. ;  distinctions  in  a  great  measure  done 
away  with  by  the  act  of  12  Car.  2.  c.  24. 

f  In  the  case  of  Harwood  v.  Goodright,  (Cowp.  90,)  Lord  Mansfield  noticed  a  different  doctrine  :— 
though  query  of  such  doctrine  ;  for  what  has  a  rule  or  doctrine  relating  to  devises  by  custom,  to  do 
with  devises  made  under  the  authority  of  an  act  of  parliament? 

$  Considering  that  the  statutes  are  remedial  ones,  there  may  be  much  reason  to  contend,  that  they 
ought  to  receive  a  large  and  liberal  construction ;  and,  under  such  a  construction,  it  is  clear,  that 
the  word  "  having"  might,  without  any  violation  of  grammatical  meaning  and  without  going  beyond 
the  probable  intention  of  the  legislature  be  held  to  mean— having  the  lands  at  the  time  of  the  testator's 
death:  a  construction  which  would  frequently  prevent  wills  from  being  defeated. 

§  It  may  not  be  amiss  to  notice  Lord  Mansfield 's  sentiments  respecting  these  constructive  revoca- 
tions. In  the  case  of  Swift  v.  Roberts,  3  Burr.  1491,  his  lordship  observed,  that  "  constructive 
revocations,  contrary  to  the  intention  of  the  testator,  ought  not  to  be  indulged  ;  and  that  some  over- 
strained revocations  of  that  sort  had  brought  a  scandal  on  the  law."  And  in  the  case  of  Doe  v.  Pott, 
Doug.  695,  his  lordship  again  expressed  his  disapprobation  of  such  revocations,  and  observed,  "  all 
revocations,  which  are  not  agreeable  to  the  intention  of  the  testator,  are  founded  on  absurd  and 
artificial  reasoning.— Th«  absurdity  of  Lord  Lincoln's  case  is  shocking." 
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beneficial  interest,  the  devise  was  fully  within  the  meaning  of  the  statutes,  eren  according  to  the 
construction  which  has  been  put  upon  them.  This  opinion  is  founded  upon  the  well  known  notion, 
that  property  possesses,  if  it  may  be  so  termed,  two  different  natures  or  qualities,  respectively  dis- 
tinguished into  the  legal  estate  or  interest,  and  the  equitable  or  beneficial  interest;  sometimes  having 
a  separate  and  distinct  existence,  as  being  in  different  persons,  and  sometimes  co-existing  in  one  and 
the  same  person.  Now,  if  a  person,  in  whom  both  these  interests  happen  to  reside  makes  his  will, 
and  devises  them  both,  and  afterwards  parts  with  the  legal  interest,  but  not  with  the  equitable  or 
beneficial  one,  why  should  the  parting  with  the  legal  one  disturb  his  will  as  to  the  equitable  one 
which  he  has  not  parted  with  ?  Let  the  will  be  considered  as  revoked  or  annulled  as  to  that  interest 
which  he  has  really  parted  with,  but  why  should  it  be  considered  as  affected  as  to  that  which  he  has 
not  parted  with  ?  And  though  the  legal  estate  may  be  immediately  re-united  with  the  equitable  one, 
either  by  express  declaration  of  the  use,  or  by  way  of  resulting  use,  still  this  would  at  roost  only 
render  the  case  in  effect  the  same,  with  the  case  of  a  testator  taking  a  conveyance  of  the  legal  estate 
after  having  devised  the  equitable  one;  which  we  have  seen  does  not  affect  the  devise  of  the  equitable 
one,  unless  where  the  testator  takes  a  modified  conveyance  of  the  legal  one.  Admitting,  therefore, 
that  the  estate  or  interest  devised,  must  be  an  estate  or  interest  which  the  testator  was  seised  of  at 
the  very  time  of  making  his  will,  admitting  this,  still  there  is  great  reason  to  contend,  that  in  the 
case  we  are  considering,  there  is  no  revocation  as  to  the  equitable  or  beneficial  estate,  notwith- 
standing there  may  have  been  an  alteration  in  the  seisin,  or  legal  estate  after  making  the  will.  After, 
however,  a  contrary  doctrine  has  so  long  prevailed,  (though  see  the  case  of  Withers  v.  Owens,  2  Ves. 
jun.  595,)  it  might  be  improper  to  change  it  except  by  legislative  enactment;  but  when  it  is  con- 
sidered that  the  intention  of  testators  is,  as  the  doctrine  now  stands,  frequently  defeated,  it  would 
certainly  seem  desirable  to  have  the  law  altered. 

With  respect  to  revocations  of  devises  of  equitable  estates  by  reason  of  the  legal  estate  being 
conveyed  to  the  testator  in  a  qualified  or  modified  way,  instead  of  being  simply  conveyed  to  him,  his 
heirs  and  assigns,  the  doctrine  appears  still  more  untenable  than  in  the  case  we  have  just  been 
considering.  To  hold  that  the  devise  of  an  equitable  interest  which  is  well  devised  according  to  the 
statute,  is  revoked  on  the  ground  of  an  intention  to  revoke,  where  there  is  no  other  evidence  of 
such  an  intention,  than  such  a  circumstance  as  the  testator  taking  a  conveyance  of  the  legal  estate 
to  such  uses  as  he  should  appoint,  (as  to  bar  dower),  and  in  default  of  appointment  to  himself  hi  fee, 
is  clearly  going  a  great  length.  Can  it,  in  fact,  be  seriously  maintained,  that  the  re-conveyance 
«f  a  mortgage  estate,  or  the  conveyance  of  the  legal  estate  to  uses  to  bar  dower,  can  such  a 
circumstance  as  this  be  really  considered  as  affording  sufficient  proof,  that  the  testator  intended  to 
revoke  his  will; — which,  no  doubt,  is  generally  so  framed,  without  any  direction  to  that  effect  from 
the  testator,  and  without  its  being  known  to  the  person  who  prepares  the  deed,  whether  the  testator 
Las  made  a  will  or  not?  It  must  be  pretty  clear,  that  the  question  must  be  answered  in  the  negative. 
A  will,  which  is  good  according  to  the  statutes  of  Wills,  clearly  ought  not,  in  a  court  of  equity,  to 
be  considered  as  bad  except  where  there  is  a  clear  unequivocal  intention  to  revoke.  It  is  admitted, 
that  where  a  devise  cannot  be  supported  at  law,  from  its  not  being  a  devise  within  the  meaning  of  the 

ute  of  Wills,  that  being  bad  at  law  it  must  be  equally  so  in  equity  ;  for  it  would  never  do  to  have 

•  of  parliament  differently  construed  in  courts  of  law  and  equity.  Wherever,  therefore,  a  devise, 
if  it  related  to  the  legal  estate,  could  not,  at  law,  be  supported,  by  reason  of  its  not  being  a 
devise  within  the  meaning  of  the  statute,  there  it  is  readily  admitted,  that  the  devise  of  an  equitable 

t«  should,  under  similar  circumstances,  be  regarded  as  bad  inequity.  But  the  case  we  are 
speaking  of,  (viz.  the  devise  of  an  equitable  estate,  where  the  testator  afterwards  takes  a  modified 
conveyance  of  the  legal  estate,  as  to  uses  to  bar  dower),  is  the  case  of  a  devise  clearly  within  the 
meaning  of  the  statute ;  and  shall  it  be  said,  that  such  a  slight  circumstance  as  conveying  the 
legal  estate  to  uses  to  bar  dower,  (which  has  become  a  common  mode  of  conveyance,  and  there- 
fore a  circumstance  from  which  no  sufficient  intention  to  revoke  can  possibly  be  inferred),  shall 
such  a  circumstance  as  this  be  held  to  defeat  the  testator's  will  ?  If  in  the  case  of  a  conveyance 
of  the  legal  estate  to  such  uses  as  the  owner  of  the  equitable  one  should  appoint,  and  in  default 
of  appointment,  to  himself  in  fee — thus  merging  the  equitable  estate  in  the  legal  one,  if  this  (the 
merging  of  the  equitable  estate  in  the  legal  one)  could  be  considered  a  sufficient  reason  for  holding 
the  devise  of  the  equitable  one  to  be  revoked,  that  would  be  anothef  thing;  but  in  that  case,  the 
same,  or  perhaps  a  stronger  reason  would  exist  for  holding,  that  a  conveyance  of  the  legal  estate 
simply  to  the  testator  his  heirs  and  assigns,  (without  any  power  of  appointment)  was  a  revocation 
of  the  devise  of  the  equitable  one  ;  but  this  we  have  seen,  is  held  not  to  be  a  revocation.  Upon 
the  whole,  there  would  seem  great  reason  to  think,  that  such  a  circumstance  as  conveying  the 
estate  to  such  uses  as  the  testator  may  appoint,  should  be  no  revocation  of  the  devise  of  the 
equitable  estate.  The  only  cases,  perhaps,  in  which  there  ought  to  be  a  revocation,  is  where  the 
testator  has  really  and  actually  parted  with  the  thing  devised  and  his  interest  in  it,  (but  of  course  only 
iiutxtd  the  interest  parted  with) ;  or  where  he  has  shown  a  clear  unequivocal  intention  to  revoke, 
by  an  instrument  executed  agreeably  to  the  statute  of  Frauds. 

If  a  testator,  after  making  his  will,  is  disseised  of  the  lands,  the  disseisin  works  a  revocation. 

•inAvr  v.  Cooke,  11  Mod.  128.     But  if  the  testator  should  re-vest  the  estate,  in  that  « 
would  appear,  the  estate  will  pass  by  the  will  without  a  re-publication,  per  Holt,  C.  J.  in  Krun' 
Cooke,  11  Mod.  l$8,   and  see   1  Bos.  &  Pul.  602,    and  Attorney-General  v.  Vigor,  8  Ves.  28-2.     ' 
respect  to  lands  of  which  the  testator  is  disseised  previous  to  making  his  will,  he  clearly  cannot 

devisi 
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part  thereof  that  is  so  crossed  and   altered   (*).     And 

*  P.  410.      therefore   if  a  feme   sole  make  a  testament,   *  and  after 

take   a  husband ;    by  this   the  testament  is   revoked  (&). 

And 


devise  them  till  he  re-vests  the  estate.  Per  Lord  Eldon,  Attorney -General  T.  Vigor,  8  Ves.  282  ;  but 
see  Goodright  v.  Forrester  1  Taunt.  578. 

Imperfect  conveyances,  such  as  a  feoffment  without  livery ;  making  a  tenant  to  the  precipe  for 
suffering  a  recovery  but  which  is  never  suffered  ;  bargain  and  sale  without  enrolment  j  &c.  are  held  to 
operate  as  a  revocation.  See  1  Kol.  Abr.  615.  3  Atk.  308  ;  and  6  Ves.  199. 

Where  imperfect  conveyances  are  made  for  a  valuable  consideration  and  would  be  binding 
in  equity,  there  they  may,  properly  enough,  be  considered  as  shewing  an  intention  to  revoke,  and 
therefore  work  a  revocation  in  equity.  So  if  an  imperfect  conveyance,  though  not  made  for  a 
valuable  consideration,  yet  was  executed  agreeably  to  what  the  statute  of  Frauds  requires  in  cases  of 
revocation,  and  there  was  rc:My  an  intention  to  revoke,  there,  to  hold  that  it  worked  a  revocation,  might 
be  proper  enough.  If,  however,  there  was  reason  to  believe  that  the  imperfect  conveyance  was 
intentionally  left  incomplete,  in  that  case  the  evidence  which  it  might  otherwise  have  afforded  of  the 
animus  revocandi  seems  to  be  wanting,  and  consequently,  there  would  appear  to  be  no  good  ground 
on  which  to  hold  it  a  revocation. 

It  may  here  be  proper  to  state  that  parol  evidence  will  not  be  received  for  the  purpose  of  shewing 
that  the  testator  had  no  intention  to  revoke.  See  Goodtitle  v.  Otway,  2  Ves.  jun.  606.  Neither  will 
evidence  be  received  in  order  to  shew,  that  he  did  intend  to  revoke  where  the  act  done  does  not 
amount  to  a  revocation. 

A  will  made  in  pursuance  of  a  power,  will  be  revoked,  generally  speaking,  by  such  acts  as  would 
revoke  a  will  made  under  the  ownership.  See  Goodtitle  v.  Otway,  2  Ves.  jun.  606. 

With  respect  to  the  effect  of  a  marriage,  or  marriage  and  the  birth  of  a  child,  'in  the  revocation 
of  wills,  see  this  page,  note  (fc). 

The  important  subject  we  have  been  considering  may  be  concluded  by  stating,  that  a  devise  is. 
not  revoked  by  the  bankruptcy  of  the  testator,  so  far  as  respects  the  surplus  after  the  payment 
of  his  debts. 

(i)  In  the  case  of  Winsor  v.  Pratt,  (5  J.  B.  Moore,  48-1-,)  the  testator  made  and  executed  his  will  so 
as  to  pass  real  estates,  whereby  he  gave  certain  real  estates  to  his  wife  for  life,  and  on  her  death  to 
J.  S.,  and  on  the  death  of  both  to  his  executors  in  fee,  upon  certain  trusts.  Some  years  afterwards 
he  made  various  interlineations  and  obliterations  in  the  will,  confining  the  devise  which  by  the  will 
was  made  to  his  wife  for  life,  to  her  widowhood  ;  and  striking  out  the  devise  to  J.  S.  and  obliterating 

the  original  date,  and  substituting  the day  of  November  instead  thereof:  The  will  was  never 

resigned,  republiched,  or  re-attested,  but  a  fair  copy  was  afterwards  prepared,  in  which  the  testator 
made  an  interlineation,  but  not  affecting  his  real  estate.  This  copy  was  never  signed,  published,  or 
attested  ;  and  the  will  thus  altered,  and  the  fair  copy  were  at  the  testator's  death  found  locked  in  a 
drawer  at  his  residence. — It  was  held  by  the  Court  of  King's  Bench,  that  there  was  no  revocation  of 
the  will  as  it  originally  stood,  as  the  alterations  and  obliterations  were  merely  demonstrative  of  a 
future  intent  on  the  part  of  the  testator  to  execute  another  will,  which  was  never  carried  into 
effect.  Query  whether  a  present  intent  to  alter  or  revoke  pro  tanto  was  not  shewn ;  and  if  so,  whether 
the  devise  to  J.S.  was  not  well  revoked  by  the  obliteration  of  such  devise?  See  Larkins  v.  Larkins, 

3  Bos.  &  Pul.   16,  and  Short  v.  Smith,  4  East's  T.  R.  419;    from  which  cases  it  appears,  that  a  will 
even  as  to  real  estate,  may  be  partially  revoked  by  obliteration. 

(fc)  With  respect  to  the  marriage  of  a  woman  being  a  revocation  of  her  will,  either  as  to  her  real 
or  personal  estate,  the  authorities  on  the  subject  are  somewhat  at  variance,  some  of  them  holding 
that  marriage  alone,  without  the  birth  of  a  child,  is  an  immediate  and  total  revocation  of  a  woman's 
.  will ;  (Lewis's  case,  4  Burn.  P'^cl.  Law,  47,  per  Lord  King ;  Cotter  v.  Layer,  2  P.  Wins.  524  ;  and  per 
Lord  Kenyan,  Doe  v.  Staple,  2  T.  R.  684 ;  and  see  Hurlock  v.  Jackson,  2  Eden,  273) ;  whilst  in  others  it 
is  laid  down,  that  it  is  a  revocation  only  in  case  she  dies  in  her  husband's  life-time,  (Force  v. Humbling, 

4  Rep.  61,  a.),  and  that  if  she  survives  him  and  dies  a  widow,  the  will  is  set  up  again.  Per  Manwood, 
Plowd.  Com.  343  ;   and  see  2  P.  Wms.  524,  and  2  T.  R.  684.     The   authorities   therefore  seem  to 
leave  the  point  in  doubt.    Perhaps  the  rational  doctrine,  both  as  to  real  and  personal  estate,  would 
be,  to  consider  the  will  revoked  (on  the  ground  of  presumed  or  implied  intention)  so  far  as  it  interfered 
•with  those  rights  and  interests  which   the  marriage  gives  rise  to  ;  and   yet  this  rule  might  possibly 
be  sometimes  attended,  in  its  application,  with  results  not  perfectly  compatible  with  the  testatrix's 
intention. 

Though  nothing  is  better  settled,  than  that  a  married  woman  may  execute  a  power  over  a  use  or 
trust,  yet  it  appears,  if  she  exercises  such  a  power  before  marriage,  the  exercise  of  it  (if  it  is  a  power 
coupled  with  an  interest),  will  be  revoked  by  the  marriage.  2T.  R.  684.  2  Bro.  C.  C.  334.*  [The 
exercise  of  a  bare  naked  power,  will  not,  it  is  presumed,  be  revoked  by  marriage.] 

If  a  feme  sole  surrenders  to  th?,  use  of  her  will,  and  afterwards  marries,  her  marriage  is  a  re- 
vocation, or  at  least  a  suspension,  of  the  surrender.  See  Ambler,  627. 

In 
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And  if  a  man  make  a  testament  of  land,  and  after  make 
a  feoffinent  of  the  same  land,  which  feoflment  is  not  good 

for 


In  the  case  of  a  man,  it  seems  to  be  clearly  laid  down,  that  marriage  and  the  birth  of  a  child, 
must  both  take  place  to  occasion  a  revocation.  See  Wilkinson  v.  Adam,  1  Ves.  &  B.  465.  Chris- 
topher t.  Christopher,  4  Burr.  8182.  Spragge  v.  Stone,  Dougl.  35.  Doe  v.  Lancashire,  5  T.  R.  49. 
Sves.  848.  In  the  case  of  devises  of  land,  it  was  at  onetime  doubted,  whether  even  these  con- 
curring circumstances  would  occasion  a  revocation  ;  but  this  doubt  no  longer  exists.  Revocation, 
however,  by  marriage  and  the  birth  of  a  child  resting  merely  upon  an  implied  or  presumed  in- 
tention to  revoke,  such  presumption  may  be  repelled  by  circumstance*.  The  circumstance  of  the 
testator  making  a  provision  for  the  wife  and  children  of  such  marriage,  may,  generally  speaking, 
be  considered  «s  a  circumstance  to  repel  the  presumption  of  revocation.  Thus,  in  Lord  Ilchester's 
case,  (7  Yes.  348)  the  testator  made  his  will,  by  which  he  provided  for  his  wife  and  children  : 
His  wile  <tyitip  in  his  life-time,  he  married  again,  and  by  settlement  provided  for  the  children  of 
his  second  marriage  •,  and  it  was  held  that  such  second  marriage  and  the  birth  of  a  child,  did  not 
revoke  the  will.  And  in  the  case  of  Gratfv.  Altham  (cited  in  Jackson  v.  Hurlock,  Ambl.  490),  it 
appears  to  have  been  held,  that  the  presumption  of  revocation  was  repelled  by  the  testator  having 
made  a  provision  by  settlement  for  the  children  of  his  intended  marriage.  So  where  a  man  witli 
several  children  gave  his  real  and  personal  estates  amongst  such  children,  and  afterwards  married 
and  had  children  by  his  second  wife,  it  was  held  that  such  second  marriage  and  birth  of  children 
was  no  revocation  as  to  the  real  estate.  Sleath  v.  York,  1  Ves.  &  B.  390.— The  Ecclesiastical 
Court,  however,  decided  that  the  will  was  revoked  as  to  the  personal  property.  And  in  the  case 
of  Kenehcl  v.  Scrafton,  2  East,  530,  where  A.  by  will  provided  an  annuity  for  B.  (with  whom  he 
cohabited),  and  directed  his  trustee  and  executor  out  of  hie  real  estate,  "  in  case  he  should  have 
any  child  or  children  by  B."  to  raise  3000/.  to  be  paid  to  and  amongst  his  said  children,  and  devised 
the  remainder  of  his  estate  to  different  of  his  relatives.  A.  afterwards  married  B.  and  had  several 
children  by  her  born  in  wedlock ;  and  it  was  held  that  such  subsequent  marriage  and  birth  of 
children  did  not  revoke  the  will  *.  As  circumstances  will  repel  the  presumption  of  revocation 
arising  from  marriage  and  the  birth  of  children,  so  circumstances,  it  is  conceived,  may  exist  which 
would  set  a  revoked  will  up  again, — as  the  circumstance  of  all  the  children  dying  without  issue  in  the 
testator's  life-time.  See  Doe  v.  Barford,  4  M.  &  S.  10;  and  Wright  v.  Netlierwood,  2  Phil.  260,  n. 
Whether  parol  evidence  can  be  received  in  order  to  repel  the  presumption  of  revocation  arising  from 
marriage  and  the  birth  of  a  child,  or  in  other  words  whether  parol  evidence  will  be  admitted  to 
shew  that  it  was  the  testator's  intention  that  his  will  should  stand,  is  a  point  which  the  cases  seem  to 

in  some  doubt ;— some  of  them  holding  that  such  evidence  may  be  admitted,  and  others  that 
it  cannot.  See  Brady  v.  Cubit,  Dougl.  30.  Kenebel  v.  Scrafton,  2  East's  T.  R.  530  ;  and  see  Lord 
AYnt/on's  opinion,  Doe  v.  Lancashire,  5  Durnf.  &  East's  T.  R.  49. 

null,  as\ve  have  seen,  the  concurring  circumstances  of  marriage  and  the  birth  of  a  child 

will  ;>•  mount  to  a  revocation  of  a  mam's  will,  yet  marriage  alone  will  not  have  that  effect. 

Neither  will  the   birth  of  a  child,  alone  amount  to  a  revocation  of  a  will  made  after  marriage  but 

tin-   birth   of  any  child.    Thus  in   the  case  of  Doe  v.  Barford  (4  M.  &  S.  10,)  where  a 

:  married  and  afterwards  made  his  will  and  devised  to  his  niece,  and  afterwards  died  leaving 
Ins  wile  cHseint  with  a  daughter,  (though  the  fact  was  unknown  to  him,)  and  it  was  held  that  the  birth 
of  the  (laughter  was  not  a  revocation  of  the  will.  And  see  Parsons  v.  Lanoc,  Ambl.  558. 

\Vlierc\cr  a  testator  after  his  marriage  and  the  birth  of  a  child  republishes  his  will,  the  repub- 
lication  will  clearly  set  it  up  again.  In  the  case  of  Jackson  v.  Hurlock,  Ambl.  487,  a  will  which  was 
revoked  by  settlement  made  upon  the  testator's  intended  marriage,  was  held  to  be  set  up  again  by 
republication,  even  though  such  republication  was  before  the  marriage. 


*  Query  of  the  correctness  of  the  decision  in  the  last  noticed  case?  Did  not  A.  in  providing  for 
his  children  by  7i.  clearly  provide  for  them  nuder  the  impression,  and  in  contemplation  of  their 
bring  illt'zitimutc  children?  and  if  so,  ought  not  his  marriage  with  B.  and  his  having  legitimate  chil- 
dren by  IHT,  to  have  been  considered  as  much  a  revocation  as  if  he  had  married  any  other  person,  and 
had  had  children?  Some  evidence  was  offered  in  the  ajjove  case  to  shew  that  A.  after  his  mur- 
•••iiM.liml  and  looked  upon  his  will  as  valid  and  subsisting,  and  that  he  had  no  intention 
that  his  marriage,  should  revoke  it.  The  court,  however,  did  not  rest  its  decision  upon  this  evidence, 
but  on  the  circumstance  of  the  wife,  and  children  being  provided  for  by  the  will  itself;  holding, 
that  MIC!I  circumstance  rei^-lled  the.  presumption  of  revocation  arising  out  of  the  marriage  and 
birth  of  children.  Query  it"  the  children  which  A.  had  by  B.  had  been  born  out  of  wedlock,  would 
tta  provision  made  tor  them  have  hern  £•«><»</,  as  it  seeniv  to  be  doubtful  whether  the  policy  of  the 
law  allows  ;i  provision  to  be  made  for  itj'lcr-born  illegitimate  childrcu  ?  See  Wilkinson  v".  Adum. 
1  Ves.  &  B.  4*.!,  aud  cases  there  cited. 
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for  some  defect  in  the  livery  of  seisin,  or  otherwise,  so 
that  the  feoffor  dieth  seised  of  the  land  notwithstand- 
ing; hereby  the  testament  as  to  this  land  is  revoked  (/). 
So  if  a  man  make  a  latter  testament,  and  therein  by 
express  words  doth  revoke  the  former  testament  (m) ; 
or  if  a  man  by  any  writing,  or  by  word  of  mouth  (for 
one  may  by  word  of  mouth  revoke  a  will  in  writing, 
albeit  it  be  of  land  (11),  do  expressly  revoke  a  former  Dler,  310. 
testament  that  he  hath  made,  and  make  no  new  testa-  34EK*.  B.R, 
ment  (for  so  a  man  may  do,  and  die  intestate  if  he  B«^on's  case, 
will) ;  or  if  a  man  make  a  latter  testament,  and  make  no 
mention  of  the  former  testament;  all  these  are  counter- 
mands of  the  former  testament  (o).  And  the  latter  tes- 
tament doth  always  revoke  the  former ;  and  that,  albeit 
the  executor  of  the  latter  do  refuse  the  execntorship,  or 
die  during  the  life  of  the  testator,  or  after  his  death ; 
and  albeit  the  king  be  made  executor  of  the  former ;  and 
albeit  the  former  be  a  written,  and  the  latter  but  a  nun- 
cupative testament;  and  this  holdeth  true  in  a  testament 
of  lands,  as  well  as  in  a  testament  of  goods  and  chattels ; 
but  otherwise  it  is  t  convcrso ;  for  however  a  man  may 
by  word  avoid  a  will  made' in  writing  that  is  good  ( p}9 
yet  a  man  cannot  by  word  make  good  and  affirm  a  will 
made  in  writing  that  is  void.  And  therefore  if  a  man 
devise  his  land  in  writing  to  /.  S.  and  his  heirs,  and  /.  S. 
die  before  the  devisor,  and  after  the  devisor  say  by  word, 
_  that  the  heirs  of  /.  S.  shall  have  the  land,  as  /.  S.  should 
Lave  had  it  if  he  had  lived,  this  verbal  declaration  will 
not  affirm  the  disposition.  Also  the  latter  testament  doth 
infringe  the  former,  albeit  there  be  no  mention  made  in 
the  latter  of  revoking  the  former;  and  albeit  there  be 
twenty  witnesses  of  the  former,  and  but  two  or  none  of 
the  latter  (</) ;  and  albeit  in  the  former  the  executor  be 
appointed  simply  and  without  condition,  and  in  the  latter 
lie  be  appointed  conditionally,  and  the  same  condition  be 

also 


(0  See  supra,  page  409  a,  note  (fc),  near  the  end  of  the  note. 

(w)  See  supra,  page  409,  note  (h). 

(n)  "  But  now  by  the  6th  sect,  of  the  29  Car.  2.  c.  3,  no  devise  in  writing  of  lands,  &e.  or  any  ciaiwe 
thereof  shall  be  revocable,  otherwise  than  by  some  other  will  or  codicil  in  writing,  or  other  writing 
declaring  the  same,  or  by  burning,  cancelling,  tearing,  or  obliterating  the  same  by  the  testator  him- 
self, or  in  his  presence  and  by  his  direction  and  consent,  but  shall  continue,  &c.  unless  altered  by 
some  other  will  or  codicil  in  writing,  or  other  writing  of  the  devisor,  signed  in  the  presence  of  three 
or  more  credible  witnesses  declaring  the  same.  See  the  cases  of  Eggleston  v.  Speke,  3  Mod.  258,  and 
Onions  v.  Tyrer,  1  P.  Wms.  345.  And  by  the  22d  section  of  the  same  statute,  no  will  in  writing 
concerning  personal  estate,  shall  be  repealed,  nor  any  clause  or  bequest  therein  altered  by  words, 
or  will  by  word  of  mouth  only,  except  the  same  be,  in  the  life  of  the  testator,  committed  to'writing, 
and  read  to  and  allowed  by  him,  and  proved  to  be  so  done  by  three  witnesses."  And  see  supra, 
page  409,  note  (ft). 

(o)  Not  unless  the  latter  (if  relating  to  real  estate)  is  duly  executed  and  attested.  See  page  409, 
note  (A).  But  if  the  latter  will  is  properly  executed  and  attested  it  will  revoke  the  former  so  far 
as  it  is  inconsistent  with  it ;  and  it  will  do  so  even  though  the  devise  in  the  latter  may  be  inoperative, 
as  a  devise  in  fee  to  the  testator's  heir  at  law,  (the  heir  being  held,  in  case  of  a  devise  in  fee,  to 
take  by  descent  and  not  by  the  will);  or  though  the  devise  may  become  void,  as  where  the  devisee 
dies  in  the  testator's  life-time.  See  Ellis  v.  Smith,  1  Ves.  jun.  17  ;  and  see  8  Ves.  370. 

(p)  See  contra,  pages  409  and  410,  notes  (A)  and  (w). 

(</)  If  the  latter  is  a  will  of  real  estate,  there  must  now  be  three  witnesses  to  it  iu  order  to  make 
it  operate  as  a  revocation  of  the  former. 
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also  broken,  so  that  the  condition  be  of  something  then 
to  come,  at  the  time  when  the  condition  was  made ;  but 
if  the  executor  of  the  latter  testament  be  made  upon 
some  condition  then  present  or  past,  the  condition  not 
existing,  the  former  testament  is  not  revoked ;  and  albeit 
the  former  testament  be  made  irrevocable,  i.  e.  that  the 
testator  say,  I  make  this  my  last  will  and  testament  ir- 
revocable ;  and  albeit  the  testator  hath  sworn  not  to  re- 
yoke  the  former,  the  oath  being  also  revoked,  together 
with  the  testament;  and  albeit  the  testator  enter  into  an 
obligation  with  condition  not  to  revoke  it ;  but  then  in  Condition* 
this  case  he  doth  forfeit  his  obligation  (r).  But  the  latter 
testament  doth  not  revoke  the  former  in  these  cases  fol- 
lowing: 1.  When  the  latter  is  imperfect  in  respect  of 
will,  i.  e.  when  the  testator  dieth  whilst  he  is  making  of 
*  it,  and  before  he  can  finish  it;  or  when  it  is  vehemently  *  P.  411. 
suspected  that  the  testator  was  compelled  to  make  the 
latter  by  fear  or  violence ;  or  induced  to  make  it  by  fraud 
and  deceit ;  or  when  the  former  was  made  by  the  testator 
whilst  he  was  in  his  good  and  perfect  mind  and  memory, 
and  the  latter  is  made  by  him  when  he  is  inops  mentis ;  or 
when  the  latter  is  made  by  the  persuasion  and  for  the 
benefit  of  certain  persons,  when  the  testator  is  in  ex- 
tremity or  sickness ;  unless  it  appear  plainly  to  be  the 
express  will  of  the  testator  to  revoke  the  former;  or 
unless  the  testator  himself  did  dictate  the  latter ;  or  in 
the  latter  be  in  favor  of  the  children  of  the  tes- 


case 


tator  or  others,  who  are  to  have  the  administration  of  his 
goods,  if  he  die  intestate.  2.  When  the  testator  doth 
make  two  testaments,  a  former  and  a  latter,  both  being 
written,  and  afterwards  lying  sick  upon  his  death-bed, 
they  are  both  presented  unto  him,  and  he  is  desired  to 
deliver  to  one  of  thjs  slanders  by,  which  of  them  he  will 
have  to  stand  for  his  last  will,  and  he  deliver  the  for- 
mer (s).  3.  When  the  latter  doth  agree  in  all  points  with 
the  former,  for  then  both  of  them  are  as  one  in  divers 
writings. .  4.  When  in  the  latter  testament  there  is  no 
executor  named ;  for  then  it  is  but  a  codicil  or  addition 
to  the  former  (*).  5.  When  the  latter  is  made  upon  some 
sudden  discontent  against  thp  executor  of  the  former 
testament,  and  afterwards  he  and  the  executor  are  re- 
conciled again  (te),  in  these,  and  such  like  cases,  the 
latter  testament  is  no  revocation  of  the  former.  If  the 
husband  licence  his  wife  to  make  a  testament,  and  after 
her  death  he  forbid  the  probate,  this  is  a  countermand  of 
the  testament.  But  note  here,  that  revocations  in  ge- 
neral are  not  favored  in  law ;  and  therefore  he  that  will 

avoid 


(r)  See  supra,  page  401,  note(g'). 

•   <«)  Query  as  to  real  estate ;  unless  there  was  a  direction  to  destroy  or  cancel  the  latter,  which  wai 
fraudulently  prevented. 

(0  Sop.  supra,  page  400,  note(c). 

00  The  latter  would  clearly  be  a  revocation  of  the  former  notwithstanding  the  reconciliation, 
unless  the  former  was  rcpublished. 
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Fourthly,  by 
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avoid  a  former  will  by  revocation,  must  see  he  prove  it 
well  (x).  2.  A  good  testament  may  become  void  by  Swinb.  lib.  7. 
cancelling  or  other  destruction  of  it;  as  where  the  tes-  part.  sect.  16. 
tator  himself,  or  some  other  by  his  commandment,  doth 
cut  or  tear  it  in  pieces,  deface  it,  or  cast  it  into  the 
fire  (y) ;  by  this  means  the  testament  is  made  void  ;  ex- 
cept it  be  in  case  where  the  testator  doth  it  unadvisedly, 
or  it  be  done  by  some  other  without  his  consent,  or  by 
some  casualty,  or  when  he  doth  willingly  pull  away  the 
seals,  and  then  he  doth  afterwards  seal  it  again,  or  where 
the  whole  testament  is  not  cancelled  or  defaced,  but  some 
or  the  chief  part  thereof,  as  the  naming  the  executor,  or 
the  like,  for  it  is  good  still  for  the  residue ;  or  where 
there  be  several  papers  or  writings,  of  one,  ten,  or  each 
of  them,  containing  the  whole  testament,  the  cancelling  or 
defacing  some  of  them  doth  not  hurt  the  testament, 
unless  it  can  be  proved  that  the  testator's  mind  were  to 
avoid  it  all ;  or  where  the  testament  is  lost  in  the  life- 
time of  the  testator,  or  after;  for  in  this  case,  so  much 
as  can  be  proved  by  witnesses  is  still  in  force  (z).  3.  A  Swinb.  lib.  7. 
good  testament  may  become  void  by  alteration  of  the  8€ct- 17- 
estate  of  the  testator ;  as  when  a  man,  after  the  time 
of  *  making  the  testament,  and  before  his  death,  is  con- 
victed or  condemned  of  some  great  crime,  for  the  which 
the  law  depriveth  him  of  the  making  of  a  testament,  as 
treason,  felony,  or  the  like  (a).  And  yet  if  the  crime  be 
pardoned  and  purged  before  his  death,  the  testament  may 
be  good  enough.  And  if  a  man  of  sane  and  perfect 
memory  make  his  testament,  and  after  become  inops  Co.  4.  62. 
mentis,  as  every  man  for  the  most  part  is  before  his  death  ; 
this  does  not  hurt  the  testament.  4.  A  good  testament  Swinb.  part  4. 
may  become  void  by  an  intention  only  to  alter  it,  when  8ect* 18* 
the  testator  is  hindered  in  his  intention,  that  it  cannot 
take  effect ;  and  therefore  if  when  the  testator  intendeth 
to  alter  his  testament,  or  to  make  a  new  one,  he  be  by 
fear  or  fraud  forbidden  or  letten  that  he  dare  not  or  can- 
not alter  it,  or  the  notary  or  the  witnesses  dare  not  or 
may  not  be  suffered  to  come  to  him :  as  when  a  wife  or 
some  other  that  is  to  have  benefit  by  the  former  will, 
under  pretence  that  she  hath  a  charge  from  the  physician 
that  none  shall  come  at  him,  or  under  pretence  that  he  is 
asleep,  or  the  like,  will  not  suffer  any  body  to  come  at 
him;  or  when  the  notary  and  witnesses  are  all  present, 
and  they  make  such  a  noise  or  quarrelling  that  they 
hinder  the  effect  of  his  intent ;  or  when  the  testator  is 

kept 


(a:)  Prove  the  revocation  is  what  is  meant,  it  is  presumed.  The  statute  of  Frauds  has  prevented 
express  revocations  by  any  other  means  than  those  which  it  has  prescribed  j  except  revocations  by 
operation  of  law.  See  page  409,  note  (A). 

(y)  On  destroying,  cancelling,  &c.,  see  supra,  page  409,  note(fe),  and  page  410,  note  (i).  A  prior 
will,  which  is  revoked  by  a  subsequent  one,  but  which  is  not  actually  cancelled  or  destroyed,  will 
be  set  up  again  by  cancelling  or  destroying  the  latter.  See  Goodright  v.  Glazier,  4  Burr.  2512,  and 
Dougl.  40  ;  and  see  Harwood  v.  Goodright,  Cowp.  92. 

(z)  See  St.  Leger  v.  Adams,  1  Ld.  Raym.  731 ;  and  see  supra,  page  409,  note  (A). 

(a)  By  reason,  it  is  presumed,  of  the  forfeiture  or  escheat  occasioned  by  the  conviction ;  from 
which  moment  the  estate  passes  to  the  crown  or  to  the  lord.— The  estate,'  therefore  being  divested 
out  of  the  testator  as  much  as  if  he  had  conveyed  it  away,  his  will  of  course  can  have  no  ope- 
ration upon  it.  The  personal  estate  is  also  forfeited. 
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kept  from  doing  it  by  importunate  requests  and  flattering 
persuasions ;  in  all  these  cases,  and  by  these  means,  the 
former  testament  may  become  void  (b).  But  if  it  appear, 
that  the  testator  hath  no  purpose  to  alter  the  testament 
when  he  is  let  as  aforesaid  ;  the  fear  is  a  vain  fear.  If 
the  testator  is  prohibited  at  another  time,  and  not  the 
time  when  he  doth  intend  to  alter  the  testament, 
but  he  hath  sundry  opportunities  after  that  time  to  do 
it,  and  doth  it  not;  or  if  he  is  drawn  only  by  the  fair 
speeches  of  a  wife  or  friend ;  or  if  by  the  weeping  or 
other  trouble  arising  from  the  grief  of  the  legatary  or 
executor  for  the  testator's  sickness  only  he  is  disturbed  ; 
in  these  cases,  perhaps,  it  may  not  be  void.  And  where 
it  is  void  by  the  prohibition  of  a  legatary  only,  it  is  void 
for  so  much  as  doth  concern  him  only,  and  not  for  the 
rest  of  the  testament.  5.  A  good  testament  may  become 
void  by  making  another  of  the  same  date;  for  if  two 
testaments  be  found  after  the  death  of  the  testator,  and 
it  cannot  be  discerned  or  proved  which  was  made  former 
or  latter ;  the  one  of  them  doth  overthrow  the  other,  and 
both  of  them  are  become  void,  except  they  be  both  to 
the  same  purpose,  or  one  of  them  be  made  in  favor  to 
wife  and  children,  &c.  and  the  other  to  strangers.  And 
yet  in  the  first  case  also  the  testator  by  declaration  of 
his  mind,  which  of  them  he  will  have  to  take  effect,  may 
make  either  of  them  good.  6.  A  good  testament  may 
be  made  void  by  the  declaration  of  the  testator's  mind ; 
as  if  a  man  have  two  testaments  lying  by  him,  the  one 
made  after  the  other,  and  they  are  both  shewed  or  de- 
livered to  the  testator  when  he  lieth  sick,  and  he  by  word 
or  sign  declare  *  that  he  will  have  the  former  to  stand ; 
tins  declaration  doth  revoke  the  latter,  and  affirm  the 
former  (c).  And  where  a  man  would  revoke  a  will  for 
any  of  these  causes,  he  must  presently  after  the  death 
of  the  testator  put  in  a  caveat  or  exception  in  that  court 
where  the  will  is  to  be  proved,  and  thereupon  proceed  to 
question  it;  or  by  a  prohibition  in  some  cases  he  may 
stay  the  probate  in  the  spiritual  court.  See  more  infra, 
at  numb.  12. 

If  a  woman  covert,  without  the  leave  of  her  husband, 
make  a  testament  of  her  husband's  goods,  and  the  hus- 
band doth  after  her  death  connive  at  the  probate,  and 
deliver  the  goods  accordingly,  hereby  the  testament  of 
the  wife  is  become  good :  but  if  an  infant  or  madman 
make  a  testament  in  the  time  of  his  infancy  (</)  or  mad- 
ness, and  after  the  infant  or  madman  become  of  full  age, 

or 
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Fifthly,  by 
making    an- 
other of  the 
same  date. 


Sixthly,  by 
the  declaration 
of  the  testator. 


*  P.  413. 


6.  Where  a 
testament  void 
or  voidable  hi 
its  inception, 
may  become 
good  by  some 
matter  or  ac- 
cident ex  post 
facto :  and 
where  not. 


(A)  Query  if,  since  the  statute  of  Frauds  (see  6th  and  <<22d  sections),  any  of  the  above  causes  would 

tor   setting  aside  a  will  cither  of  real   or  personal  estate?      If,  indeed,  a  devisee  or 

prevents  the  testator  from  making  an  alteration  in   his  will,  in   favor  of  some  third  person 

ntf  him  some  interest  in  the  property  devised  or  bequeathed   (as  if  the   devisee  or  legatee 

promises  the  testator   to  see   his   intention  carried  into  effect),  it  has  been  held  in  such  a  case,  that 

the  devisee  or  legatee  shall  make  the   provision  for  the  party  which  the  testator   intended   him. 

See  Decenish  v.  Uaines,  Pre.  Ch.  4.— this  however  would  seem  to  be  in  violation  of  the  statute  of 

Frauds. 


(c)  Not  noir,  at  least  as  to  real  estate.    See  supra,  pa.«*e  403,  note(/) ;  and  pa?e  4(19,  note  (A). 

(rf)  This  is  to  be  understood  a  will  of  his  real  estate,  for  as  to  personal  estaie,  a  m/ile  infant  of  i 
ape  of  fourteen  years,  aud  a  J'tmalc  infaut  of  the  age  of  twelve  years,  is  held  to  be  competent  to 
make  a  will. 


the 


413  OF  A  TESTAMENT.  CH.XXHX, 

or  sober,  before  his  death;  it  seems  these  testaments 
are  void.  And  yet  if  the  infant  at  his  full  age,  or  the 
madman  when  he  is  sober,  make  a  publication  of  this 
testament,  it  may  perhaps  be  good  (e). 

If  a  man  make  a  former  and  a  latter  will,  and  by  the  Perk.  sect, 
latter  the   former  is  revoked,  and  after  the  testator  de-  479. 
clare  himself  that  the  former  shall  stand ;    by  this  the  £°-  4<  &]\ 
former,    that  was  void    before,    is    now  become    good 
again  (/).    And  yet  if  a  man  make  a  will  that  is  void, 
and  it  be  proved  after  his   death ;  this  probate  will  not 
make  it  good,  but  it  doth  remain  void,  as  it  was  before. 

If  a  feme  sole  make  a  will,  and  then  take  a  husband 
whereby  the  will  is  countermanded,  and  so  become  void  • 
if  her  husband  die,  so  that  she  become  sole  again ;  this 
accident  will  not  make  the  will  good  again,  but  it  doth 
remain  void  still :  but  perhaps,  by  a  new  publication  after 
she  doth  become  sole,  it  may  become  good  again  (g). 
See  more  infra,  at  numb.  11. 

7.  What  shall       To  the  making  of  a  good   and  sufficient  devise,  these  See  before,  at 
Xd^fficSrt1   thingS  are  re(luisite :  1-  That  there  be  a  devisor,  and  that  Numb-  4» 
devise  or  le-     ^e  be  a  Person  able  to  devise;  and  that,  both  in  respect 
gacy,  or  not.      °f  tne  condition  of  his  own  person,    and   of  the  thing 
whereof  the  devise  is  made.     2.  That  there  be  a  devisee, 
and  that  he  be  a  person  capable  and  able  to  receive  the 
thing  devised,   either    at   the  time  when  the   devise   is 
made,    or  at  least  when  the   devise   is   to   take   effect. 
3.  That  the  devisor  have,  at  the  time  of  the  devise  made, 
animum  testandi,  i.e.  a  mind  to  make  a  devise.     4.  That  Perk.  sect, 
the  will  of  the  devisor  be   free,  and   not  drawn  or   co-  406- 
acted  by  fraud,  flattery,  fear,  or  the  like.    5.  That  the  HL?T*  J 
devise  be  made  in  due  manner  and  form.    6.  That  the  aftcr  a't Numb, 
thing  devised  be  a  thing  devisable.    7.  That  it  be  devised  17. 
upon  lawful  terms  and  conditions.     8.  That  there  be  words 
sufficient  to  make  his  mind  known.     9.  That  it  be  proved 
after  the  death   of  the  devisor  (h\     10.  And  if  it  be  a 
devise  of  land,  it  is  further  required  that  the  devisor  be 
*  P.  414.     solely  seised  of  the  land,  and  not  jointly  (i)  *  seised  with 
another;    and  that  he   be    seised  of   an    estate   in  fee- 
First,  in  re-       simple  (£)>  and  that  the  devise  be  in  writing.     And  for 
spec t'of matter  the  first  of  these  it  is  to  be  known,  that  whosoever  may 
touching  the  make 

(e)    If  republished  according  to  the  statute  of  Frauds,  it  would,  it  is  conceived,  clearly  be  good. 

{/)  A  mere  declaration  that  the  former  shall  stand,  will  not,  since  the  statute  of  Frauds,  be  suffi- 
cient;— -there  must  be  a  republication  of  the  former,  or  the  latter  must  be  cancelled  or  destroyed  to 
set  up  the  former ;  and  if  the  former  happens  to  be  cancelled,  the  cancellation  or  destruction  of 
the  latter  will  not  restore  the  former— it  must  be  republished. 

(g1)  See  supra,  page  410,  note  (fc). 

(A)  That  is,  if  it  appoints  an  executor,  or  relates  to  personal  estate. 

(i)  If  a  joint-tenant  should  make  his  will,  and  should  afterwards  become  possessed  of  the  en- 
tirety of  the  estate,  it  would  not  pass  without  a  republication.  And  whether  even  in  that  case  the 
entirety  or  only  his  original  moiety  would  pass,  might  depend  upon  this,  vi/.  whether  the  devise 
was  a  general  one  of  all  the  testator's  lands,  or  a  specific  one  of  his  original  moiety.  If  there 
was  a  specific  devise  of  the  moiety,  and  also  a  general  residuary  devise,  in  that  case  one  moiety,  it 
is  presumed,  would  by  virtue  of  the  republication,  pass  under  the  specific  devise,  and  the  other 
under  the  residuary  devise. 

(A;)  Any  estate  or  interest  in  lands  of  which  the  testator  is  solely  seised,  either  in  possession,  re* 
mainder,  reversion,  or  contingency  (except  estates  tail  or  interests  which  must  determine  in  his  own 
life-time)  may  be  the  subject  of  devise.  See  Roe  v.  Jones,  3  T.  R,  88.  But  a  mere  possibility,  as  the 
hope  of  succession  which  an  heir- has  to  his  ancestor,  is  not  devisable. 
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Co.  super  Lit 
112.4.61. 
Bro.  Devise, 
32. 

Perk,  sect 
496. 


Perk.  sect. 
505.  510. 
Swinb.  222. 
See  infra,  at 
Numb.  18. 


make  a  testament,  may  make  a  devise  of  the  same  thing  devisor,  and 
of  which  he  may  make  a  testament.     Et  sic  2  converse,  who  may  be 
And  whosoever  is  disabled  to  make  a  testament,  is  dis-  the  devl80r' 
abled  to  devise  by  such  a  testament.    And   therefore  in- 
fants may  not  devise  their  lands  until  they  be  one-and- 
twenty  years   of  age,  nor  their  goods  and  chattels  until 
they  be  fourteen  years  of  age  (or,  as  some  say,  until  they 
be  eighteen   years   of  age  (I).      Women,  that  have  hus- 
bands, cannot  devise  their  lands  to  their  own  husbands 
or  others,  either  by  or  without  their  husband's  consent, 
albeit  there  be  a  custom  to  enable  them  thereunto ;  but 
all  such  devises  are  void  (m\    And  spiritual  persons,  as 
archbishops,  bishops,  deans,  archdeacons,  prebends,  par- 
sons, vicars,  or  any  member  of  a  corporation,  may  not 
devise  the  lands  or  goods  they  have  in  the  right  of  their 
cburches  or  corporations.     And  for  the  second  thing,  this  Secondly,  in 
is  to  be  known :  1.  That  regularly,  whosoever  may  be  a  respect  of  the 
grantee,  may  be  a  devisee  or  legatee.    And  therefore  a  JJg"^0^ " 
devise  made  to  any  person  or  persons,  male  or  female,  visee .  an(j 
children  or  strangers,  bondmen  or  freemen,  laymen  or  who  may  be  a 
clerks,  debtors  or  creditors,  infants  or  men  of  full  age,  devisee :  and 
women  sole  or  covert,  colleges,  universities,  corporations,  "?  vrUat  n 
or  the  like,   are  good  (n).      But  it  is   said,  that  if  any 
legacy  be  given  to  an  heretic,  apostate,  traitor,  felon,  ex- 
communicate person,  outlawed  person,  bastard,  unlawful 
college,  libeller,  sodomite,  usurer,  recusant  convict,  it  is 
void  by  the  civil  law,  except  it  be  in  some  special  cases. 
And  yet  it  seems  a  devise  of  lands  to  any  such  person  is 
good  within  the  statute  of  wills.     a  A  devise  to  an  infant 
in  the  womb  of  its  mother  at  the  time  of  the  death  of 
the   testator,  is  void  (o).     b  And   yet  if  a  man  devise  to 
such  an  infant,  and  he  happen  to  be  born  before  the  death 
of  the  testator,  it  seems  in  this  case  the  devise  is  good  (p)9 
for  it  is  a  rule,  °  that  the  devisee  must  be  capable  of  the 
thing  devised  at  the  time  of  the  death  of  the  devisor,  if 
it  be  then  to  take  effect  in  possession ;  or  if  it  be  a  re- 
mainder, he   must  be  capable  of  it  at  the  time  when  the 
remainder  shall  happen,  or  otherwise  the  devise  is  void. 
Lit.  sect.  168.    And  a  man  may  devise  his  lands,  goods,  or  chattels,  to 
his   own  wife,  as  well  as  to  any  other.     2.  But  he  that 

may 

(I)  See  note  (d),  page  413. 

(m)  In  the  case  of  copyholds  belonging  to  a  married  woman,  a  custom  may  exist,  that  she  may 
devise  them  when  surrendered   to  the  use  of  her  will.    See  Dyer,  363,  b.    Cro.  Eliz.  717.    2  Wils. 
Rep.  l.      But  where  such  a  custom  exists,  they  cannot,  by  force  of  the  act  of  55  Geo.  3.  c.  192, 
be  devised  without  a  surrender,   and  the  husband  must  join  in  such  surrender.    See  Doe  v.  Battle, 
5  Taunt.  592;   and  see  2  Wils.  l.      A  married  woman  may  devise  by  virtue  of  a  power  given  or 
reserved  to  her  over  a  use  or  a  trust.    See  Treat,  on  Marr.  Sett,  page  330. 
(n)  With  respect  to  devises  to  colleges,  &c.  see  9  Geo.  2.  c.  46,  and  35  Geo.  3.  c.  101. 
(o)  The  law  is  now  clear,  that  a  devise  to  an  infant  en  venire  sa  mere,  is  good  enough,  thongh  he  be 
u  after  the  death  of  the  testator,  and  he  shall  take  by  way  of  executory  devise  when  he  is  born ;  per 
.Wf/i,  C.  J.  Fi-tH-m. 'J9;3.    See  Thelluson  v.  Woodford.    See  more  amply  as  to  a  devise  to  an  infant 
,  in  Yin.  Abr.  tit.  Devise  (I.  9.)     God.  Orp.  Reg.  102.      Bac.  Abr.  tit.  Infancy, 
Fearne  on  Cont.  Rera.  3d  edit.  324.  401.  425.     A  child  en  ventre  sa  mere  may  take 
e  appointed  executor ;   but  by  the  act  of  the  38  Geo.  3.   c.  87,   an  infant  executor 
cannot  act  until  he  attain*  twenty-one. 

(p)  Or  at  any  time  after  the  testator's  death,  if  the  devise  to  the  infant  be  by  way  of  remainder 
or  executory  devise  ;— an  iufaut  en  venire  $a  mere  may,  in  short,  be  considered  as  a  person  in  *&• 


»  Dicr,  303, 
304.   B.R. 
Curia,  Mich. 
13  Jac. 
b  New  terms 
of  the  Law, 
tit.  Devise. 
See  infra, 
Nuinli.  11. 

«  9  Jac.  B.  R. 
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may  be  thus  a  devisee,  and  is  capable  of  a  thing  devised, 
must  be  certainly  named  and  described;  for  if  a  devise  be 

Incertainty.  to  a  person  altogether  incertain,  the  devise  is  altogether 
void.  And  therefore  if  I  give  my  land  to  my  best  friend, 
or  to  my  best  friends,  these  are  void  devises.  So  if  I 
give  my  land  to  a  vicar,  and  say  not  to  what  vicar ;  this 

Averment.  devise  is  void,  and  no  averment  will  help  in  this  case.  If 
one  have  two  sons  of  one  name  called  /.  S.  and  he  devise 
to  his  son  1.  S.  without  any  distinction,  it  seems  this  de- 
*  P.  415.  v*se  *s  vo*^  f°r  Uncertainty :  but  in  *  this  case  perhaps  an 
averment  which  son  is  meant,  may  help  (q).  So  if  one 
give  to  /.  S.  20/.  and  there  be  two  or  more  of  that  name, 
this  devise  is  void ;  except  it  may  be  proved  by  some- 
thing which  of  them  he  meant  (r).  So  if  one  say  in  his 
testament,  I  give  to  one  of  the  world  10/.  this  devise  is 
void  for  incertainty.  So  if  one  give  him  10/.  whose  name 
is  written  in  a  schedule  in  the  custody  of  such  a  man ; 
and  in  truth  there  is  no  such  schedule  in  the  custody  of 
such  a  man  to  be  found ;  or  if  there  be  no  name  written 
therein ;  it  seem?  these  legacies  are  void  for  incertainty. 
So  if  a  man  give  a  legacy  to  a  man  incertain,  and  no 
such  man  is  to  be  found,  and  the  meaning  of  the  testator 
cannot  be  known  ;  this  devise  is  void.  And  yet  if  a  man 
by  his  will  say  thus,  "  I  devise  to  him  that  shall  marry 
my  daughter;"  this  is  a  good  devise;  and  he  that  doth 
marry  my  daughter  in  my  life-time,  or  after  my  death, 
shall  have  it.  And  if  a  man  devise  any  thing  ad  pias 
causas,  as  to  the  church,  or  to  the  poor,  not  expressing 
what  church  or  poor;  this  perhaps  may  be  a  good  de- 
vise (s).  So  if  a  man  give  20/.  to  his  kindred ;  it  is  said 
this  is  a  good  devise,  and  that  a  reasonable  exposition 
shall  be  made  of  it,  as  near  the  intent  of  the  testator  as 
may  be,  viz.  that  those  in  the  next  degree  shall  have  it 
first,  and  then  those  in  the  next  degree  to  that  shall  have 
it  afterwards;  and  if  it  be  a  devise  to  the  kindred  of 
another  man,  that  they  shall  have  it  equally.  Sed  qucere 
of  this  devise,  for  it  seems  altogether  incertain  (t).  So 
if  a  man  give  to  7.  S.  or  /.  D.  201.  this  is  held  to  be  a 
good  devise,  albeit  it  be  somewhat  incertain,  and  the 
disjunctive  shall  be  taken  for  a  copulative,  and  so  /.  S.  and 
/.  D.  shall  take  both  by  this  devise ;  but  if,  in  this  case, 
one  of  them  be  nearer  of  kin  than  the  other,  then  it  is 

said 
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M,  19  Jac. 
Curia  B.  R. 
Crumpe  c. 
Bodie. 

Co.  6.  68. 
Swinb.  29S, 
294,  295,  296. 


Swinb.  part  7. 
sect.  9. 


(<j)  In  the  case  of  devises  or  bequests,  where  there  are  two  or  more  persons  who  answer  the 
description  in  the  will,  parol  evidence  will  be  admitted  to  shew  which  of  them  the  testator  meant. 
But  in  the  case  of  a  devise  or  bequest  to  (mentioning  no  name),  parol  evidence  will  not  be 

received  to  shew  with  whose  name  the  testator  intended  to  fill  up  the  blank.  See  Roper  on  Legacies, 
138,  et  in/ra,  where  information  will  be  found  on  the  subject  of  mistakes  or  errors  in  the  names  of 
legatees.  And  see  Doe  v.  Huthwaitc,  3  Barn.  &  Aid.  632,  relative  to  mistakes  in  the  names  of 
devisees. 

(r)  See  the  preceding  note. 

(s)  Is  now  void  by  virtue  of  the  act  of  the  9  Geo.  2.  c.  36;  but  a  bequest  of  personal  property 
(not  directed  to  be  laid'  out  in  lands)  for  charitable,  and  not  for  superstitious  purposes,  is,  generally 
speaking,  good.  On  the  subject  of  bequests  for  such  purposes,  see  Duke  on  Charitable  Uses, 
and  Highmore  on  Mortmain. 

(f)  In  bequests  to  "  kindred,"  "  relations,"  "  poor  relations,"  &c.  such  kindred,  &c.  as  are  next 
of  kin  or  relations  within  the  statute  of  Distribution  (22  &  23  Car.  2.  c.  10)  are  alone  entitled.  See 
Roper  on  Legacies. 
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said  he  shall  have  it  for  his  life,  and  the  other  after- 
wards («).  And  if  one  derise  20/.  to  A.  or  B.  which  of 
them  /.  S.  will  appoint;  this  is  a  good  devise,  and  he  that 
/.  N.  shall  appoint  shall  have  it.  And  if  one  devise  to 
/.  S.  and  Iiis  children;  this  is  a  good  devise,  and  certain 
enough ;  and  herehy  he  and  his  children  shall  take  tho 
thing  devised  together  (a;).  3.  And  as  the  person  to  whom 
tin;  devise  is  made,  must  be  capable,  and  certainly  de- 
scribed and  named,  so  must  he  be  capable  by  that  name 
by  which  the  devise  is  made  to  him,  or  otherwise  the 
devise  is  void.  And  therefore  if  a  devise  be  to  the  h< -irs 
of/. S.,  I.S.  being  living;  this  devise  is  void  (y).  And 
yet  if  lauds  or  goods  be  devised  to  the  executor  of  L  S. 
and  /.  5".  die  before  the  testator  and  make  executors;  this 
is  a  good  devise  to  the  executors.  And  if  a  man  devise 
his  land  to  /.  S.  for  life,  the  remainder  to  the  next  of 
kin  [or  next  of  blood]  of  /.  S. ;  this  is  a  good  devise  of 
the  remainder  (z).  And  if  a  man  devise  goods  to  the 
parishioners  of  the  parish  of  S.  to  the  use  of  the  church; 
this  is  a  good  devise,  and  the  churchwardens  may  recover 
it  (a).  And  if  a  man  devise  ecclcsice  sanctce  Andrce  de 
*  Holborne,  it  seems  this  is  a  good  devise  to  the  parson  of  *  P.  41(5. 
that  church.  And  if  a  man  devise  to  the  city  of  London, 
university  of  Oxford,  or  to  queen's  college  in  Oxford,  these 
are  good  devises  (b).  But  if  one  devise  to  the  commonalty 
of  a  guild  that  is  not  incorporate,  as  to  two  of  the  middle- 
men of  the  guild  of  the  fraternity  of  Whiteacre,  in  Misnaming. 
London,  or  the  like  ;  this  devise  is  void.  4.  That  if  the 
person  be  capable,  well  named,  and  capable  by  that 

name, 


(u)  Query  of  this?  The  first  seems  to  be  the  sound  rule  of  construction,  without  any  regard  to 
consanguinity. 

/.  S."  had  children  at   the   time  of  making  the  will,   he  and  also   his  children  then  horn   and 

rwardl  bom  would  take  as   tenants   in  common  or  joint-tenants  and  for  life  or  in  fee  according 

as    tin;  will  iniuht   operate   to   pavs  one   estate  or   the   other.     See  II 'y Id's  case,  6  Rep.  16.     Huffar  \. 

llr<i<lh>nl,  ,  and  Ontrs  v.  Juckwn,  Stra.  n?y.     Hut  if  1.  S.  had  no  children  at  the  time  of 

making  the  will,  such  a  devise  would  give  him  an  estate  tail.     See  tl  yldc's  cuse,  uhi  supra. 

(y)  Query,  and  see  Fearne's  ('out.  Kein.  <>;>.  A  devise,  to  "  the  heirs"  or  "  heir  ;"  or  "  right  heirs"  or 
"  n^lit  heir"  of  1.  S.  may  he  good  as  a  contingent  remainder  or  as  anexecutory  devise,  according  as  the 
limitation  is  or  is  not  preceded  by  an  antecedent,  estate  of  freehold.  Where  the  words  "  the  heir"  or 
*•  rii;ht  heir"  of/.  S.  arc  clearly  nsed  as  a  bfsigittitio  [H-rnon*?,  they  may  even  give  an  immediate  v» 
interest,  either  in  possession  or  remainder  according  to  the  intention.  See  Fearne's  Cout.  Rein.  319, 
ft  infra. 

(2)  The  next  of  kin,  or  next  of  blood  (unless  there  were  words  of  inheritance,  or  something  to 
import  the  devise  of  the  fee),  would,  it  is  presumed,  only  take  life  estates.  In  the  case  of  I'yott 
v.  Pyotf,  1  Ves.  535,  under  a  devise  to  the  testator's  nearest  relations  of  the  name  of  Pyott,  it  was 
h  'Id  that  two  persons  who  bore  the  name  at  the  testator's  death,  and  a  sister  of  theirs  who  was 
married  in  the  testator's  life-time  were  entitled  in  preference  to  another  person  of  the  same  name, 
who  was  the  testatrix's  heir  at  law,  but  more  remote  in  blood  than  the  others,  lint  under  a  devise 
to  the  urarest  male  kindred  of  the  testator's  name  and  blood,  living  at  the  determination  of  antece- 
dent estates,  a  person  who  was  the  nearest  of  blood  at  the  time  of  such  determination,  and  who  had 
previously  (hut  subsequently  to  the  testator's  death)  assumed  the  testator's  name,  was  held  not  to  be 
rntitled.  /,, /-/i  v.  I^eigh,  15  Ves.  92.  A  devise  to  all  the  descendants  of  a  certain  person  will  be 
good.  _CiW,,/ v.c/«,v,  Ambl.  397. 

(a)  Not  if  ihe  goods  are  bequeathed  upon  trust  to  be  converted  into  money  and  laid  out  in  lands 
for  any  charitable  purpose.  See  9  Gco.  2.  c.  36. 

(6)  By  the  common  law,  every  corporation  had  a  capacity  to  purchase  lands  for  themselves  and 
their  successors,  but  they  are  excepted  out  of  the  statute  ot  Wills  ;  so  -hat  no  devise  >f  lands  to  a 
corporation  wns  at  any  time  good,  except  for  charitable  uses  by  stat.  1;>  /•;//:.  c.  4:  but  which 
statute,  as  to  devises  to  charitable  uses,  is  in  effect  repealed  by  the  act  of  the  9  Oo. '„'.  c.  36. 
Colleges,  however,  in  either  of  the  universities  ofOj/<,n/  orCmmbridft,  or  the  oollrges  of  Eton, 
or  \\\*tminstcrt  may  take  lands  by  devise,  'bee  the  acts  of  9 Ceo.  '2.  c.  4J.  and  43  Geo.  3. 
c.  101.  T  T 
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name,  if  his  name  be  truly  set  down,  yet  if  his  name  be  &winb.  289, 
not  so,  but  mistaken,  the  devise  is  void.  And  therefore,  29°- 
if  one  intending  to  give  20/.  to  /.  S.  devise  to  /.  A7.  20/. 
this  devise  is  void  both  to  /.  S.  and  /.  N.  except  the  per- 
son be  certainly  denoted  and  described  by  some  other 
circumstance,  as  to  /.  N.  the  son  of  /.  S.  my  landlord,  or 
the  like.  So  if  one  devise  to  the  abbot  of  St.  Peter,  when 
the  foundation  is  the  abbot  of  St.  Paul  ;  this  devise  is 
void.  And  if  one  devise  to  a  corporation,  and  there  be 
none  of  that  name  at  the  time  of  the  devise,  nor  during 
the  life  of  the  testator,  this  devise  is  void  :  and  so  also  it 
seems  the  law  is,  if  there  be  a  college  made  after  of  that 
name  (c).  But  if  one  devise  a  thing  to  the  wife  of  /.  S.  Plowd.  344. 
and  before  the  devisor  die,  /.  S.  die,  and  she  take  an- 
other husband,  and  is  called  by  another  name,  yet  this 
devise  is  good.  So  if  one  give  a  legacy  to  /.  S.  dean  of 
St.  Paul's,  and  the  chapter  there,  and  their  successors  ;  and 
after,  before  the  death  of  the  devisor,  <  /.  S.  die,  and 
another  is  made  dean  ;  yet  this  devise  is  good,  notwith- 
standing this  mistake  (d).  For  the  third  and  fourth  thing 
required  in  a  good  devise  ;  see  before  at  numb.  4.  parts  2.  3. 

Fifthly,  in  re-  And  for  the  fifth  thing,  it  is  to  be  known,  first,  that  lands  Co.  Sllper  Litr 
spectof  the      anci  tenements  devisable  by  custom,  maybe  devised  by  m. 
ing  the  matter  a  nunc"pative   will   without    any   writing  for  any  time  J1®^-  345' 

™     'r 


and  form  of  whatsoever,  as  uses  at  the  common  law  that  are  now  g™t  i'2par 
the  devise.  within  the  statute  might  have  been  (e).  Also  those  uses 
And  how  a  de-  that  remain  at  the  common  law,  and  are  not  within  the 
inade?Mly  statute,  may  be  devised  by  word  without  any  writing  (/). 

But  no  estate  can  be  made  of  lands  by  devise  upon  the 
statute,  except  the  devise   be  in  writing:  and   so  a  man 
may  devise  his  land,  albeit  he  make  no  executor;  for  an 
executor  hath  nothing  to   do  with  the  freehold  of  land. 
Also  goods  and  chattels,  leases  for  years  of  lands,  wards,  piowd.  345. 
villains  and  the  like,  may  be  devised  by  words  without  any  Swinb.  part  i. 
writing  at  all  (#).     And  yet  it  seems  questionable  whether  ^?l-  12- 
a  lease  for  years  of  a  rent,   common,  or  such  like  thing, 
be  devisable  by  word  without  writing  (h).      Secondly,  the  Swinb.  part  4. 
form  of  words  in    a  devise  is  not  at  all  regarded  :  and  sect- 
therefore  if  one  say,  I  give,  institute,  desire,  appoint,  or 
will,  that  /.  S.  shall  have  my  land,  or  that  /.  S.  shall  have  31gm    Dier, 
20Z,  or  let  /.  S.  have  my  land  or  207.  all  these  devises  are  23. 
as   good  as  if  he  say,  I   devise  to  /.  S.  my  land  or  20J. 
And  therefore  if  one*  at  this  day  since  the  statute  of  Uses, 
*  P.  417.     devise  that  his  feoffees  of  the  land  shall  be  *  seised  of  the 
land  to  the  use  of/.  S.  and  his  heirs;  or  to  the  use  of  1.  S. 
and  the  heirs  of  his  body  ;  or  if  such  a  man  devise  that 
his  feoffees  shall  make  an  estate  of  the  land  to  /.  8.  and 
his  heirs  (i)  ;  or  to  him  and  the  heirs  of  his  body  ;  this  is 

a  good 

(c)  See  the  statute  of  the  9  Geo.  2.  c.  36. 

(d)  See  more  amply  who  may  take  by  devise,  in  Com.  Dig.  tit.  Devise,  (I.)    Bac.  Abr.  tit.  De- 
vises, (A.) 

(e)  No  lands  can  now  be  devised  by  nuncupative  will,  nor  can  a  use  or  trust  be  declared  by  such 
means.     See  29  Car.  2.  c.  3.  ss.  5  &  7. 

(  /  )  See  the  preceding  note. 

(g)  See  the  5th  and  19th  sections  of  the  statute  of  Frauds,  29  Car.  2.  c.  3. 
(h)  See  the  preceding  note. 

(»)  On  the  subject  of  devises  to  trustees  upon  trust  to  settle  or  convey,  see  Treat,  oil  Marr.  Settle- 
Bients,  p.  4(32. 
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a  good  devise  of  the  land  in  fee-simple  or  fee-tail.  And  if 
a  man  make  a  feofFoieiit  of  his  land  to  the  use  of  his  last 
will,  and  then  devise  that  his  feollV-es  shall  be  seised  to 
the  use  of/.  S.  this  is  a  good  devise  of  the  land  per  inten- 
tionem.  And  if  I  devise  that  /.  S.  shall  have,  hold,  and 
occupy  my  land  for  his  life ;  this  is  a  good  devise  of  the 
land  for  his  life.  If  a  man  have  a  lease  for  years  of  land, 
and  he  devise  his  lease,  or  his  term,  or  his  form,  or  the 
profits  or  occupation  of  the  land ;  hy  either  of  these  de- 
vises his  whole  lease,  and  all  his  interest  in  the  laud,  ia 
given,  as  well  as  hy  any  other  form  of  words  (It).  3.  A 
man  may  devise  lands,  tenements,  or  hereditaments  in 
possession,  in  fee,  for  life,  or  years;  or  he  may  devise  it 
in  reversion,  viz.  to  one  for  life,  the  remainder  to  another 
in  fee,  or  in  tail,  or  in  any  other  sort,  as  a  man  may 
grant  it  by  his  deed,  and  such  devises  are  good.  But  if 
the  fee-simple  of  land  be  devised  to  one,  the  remainder 
cannot  be  devised  to  another,  albeit  the  first  devise  be  but 
conditional.  And  therefore  if  land  be  devised  to  1.  S.  and 
his  heirs,  and  if  he  die  without  heirs,  that  it  shall  remain 
to  /.  N.  and  his  heirs ;  this  is  a  void  remainder  to  1.  N.  (I). 
So  if  a  man  devise  his  land  to  /.  S.  in  fee,  ita  quod  solvat 
I.  N.  twenty  pounds,  and  if  he  fail  that  it  shall  remain  to 
/.  N.  and  his  heirs,  this  remainder  to  /.  N.  is  void;  for  if 
/.  S.  fail  of  payment,  /.  N.  shall  not  enter  and  have  the 
land,  but  the  heir  of  the  devisor  (m\  And  yet  perhaps 
a  rent  may  be  devised  after  this  manner.  Howbeit  if 
another  man  have  a  rent-charge  of  20Z.  a  year,  issuing  out 
of  my  land  for  twenty  years;  and  he  devise  this  unto  me 
until  I  have  levied  a  hundred  pounds  by  way  of  retainer, 
the.  remainder  to  /.  S. :  this  remainder  is  not  good  (n). 
A  devise  may  be  of  lands,  goods,  or  chattels,  simply  and  Condition, 
absolutely,  or  conditionally  ;  the  simple  devise  also  may 
lu»  in  pffsruli  or  in  fuiuro.  And  therefore  as  a  devise  to 
oee  and  his  heirs  /'//.  prrm-nli  is  good  :  so  a  devise  to  one 
and  his  heirs  after  the  death  of /.  N.  is  good.  It'  I  <1<  \ 
land  to  /.  S.  and  his  heirs  on  condition,  as,  so  as,  or  ita 
fjuod,\ic  pay  ten  pounds  to  IT.  N.  or  pa)  ing  to  H'.  S.  ten 
pounds ;  or  ad  solvendum  ten  pounds  to  /.  S.  the  devise,  in 

all 


(*)  And  it  would  be  the  same  in  the  case  of  a  lease  pur  auire  tic.    Sen  JFyndham  v.  Jclujl,  2  Ves. 

(I)  If  /.  N.  was  of  the  blood  of/.  .9.  (of  the  full  blood)  so  that  he  might  by  possibility  succeed  to 
tV«-  l;mds  as  the  heir  of /.  $.,  in  that  case  the  devise  to /.  S.  and  hi.s  heirs  would  not  give  him  a 
tee,  but  only  au  estate-tail,  and  the  limitation  to  7.  N.  would  be  good  as  a  remainder  expectant  on 
such  estate-tail.  See  Fearne's  Ex.  Dev.  179,  and  Doe  v.  Bluck,  '/Marsh.  170. 

iiis,  it  is  conceived,  is  not  law,  but  that  the  limitation  to  /.  N.  in  case  of  /.  S.  failing  in  pay- 

1   the  201.  is  «ood  by  way  of  executory  devise.     Seethe  case  of  Marks  v.  3/urA-x,  10  Mod.  41*9, 

win-re  tlu-  testator  devised  lamU  to  his  wife  for  life,  remainder  to  his  second  son  C.  in  tVr  ;  provided 

that  it  liis  third  son  D.  should  within  three  months  after  the  wife's  death,  pay  oOOJ.  to  C.  his  executors 

>r  admii  ,i,,.n  ]„>  devised   to  D.  and  his  heirs.     This  do\ise  to  D.  was  held  to  be  a  -jood  ex- 

mie  on  Cont.  Hem.  3d  edit.  :»(>:;.     In  the  case,  indeed,  just  cited,  tin 

certain    li\t -d   tiim-   tor    the  payment  of  the  oOO/.  and  that  time  clearly  within  the  limits  allowed  for 

lit  the   e;tM-,  however,  put   in  the  text,  the  payment  is  a  payment  to  he  made  by 

-s'  CC)I  i  payment   to   be  made  within   the   period  of  /.  S.'s   life—  a  period  within  \\hicli 

sood.     But  a  limitation  over,  either  upon  the  payment  on  iiou-paynunt 

of  a  sum  of  money  at  an  Indefinite  period,  would  not  he  good. 

(n)  Not  law  ;  the  devise  of  the  rent  till  1UO/.  \\a.<  le\ieil,  would  be  a  devise  for  five  years,  and  the 
remainder  to  /.  ,S.  would  be  clearly  good. 

T'i 


*P.  418. 


Limitation. 
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all  these  cases,  is  a  good  conditional  devise  :  and  if  the 
condition  be  not  performed  or  broken  ;  the  estate  is 
ended,  and  the  heir  may  take  advantage  of  it  (o).  And 
therefore  if  lands  be  so  given  to  the  heir,  the  condition 
is  idle,  because  none  can  enter  but  him.  And  if  I  devise 
that  if/.  S.  pay  my  executors  twenty  pounds,  that  he  shall 
have  Whiteacre  to  him  and  his  heirs  for  ever,  or  for 
life,  &c.  this  is  a  good  devise,  and  after  the  contingent 
shall  take  effect  accordingly  :  and  in  this  case  and  such 
like,  the  heir  of  the  devisor  must  keep  the  land,  until 
*  the  contingent  do  happen.  In  like  manner  as  if  it  be  a 
chattel,  the  executor  shall  keep  the  thing  until  the  con- 
dition be  performed  ;  and  after  a  condition  broken,  he 
shall  take  advantage  of  it.  5.  A  devise  may  be  also  with 
a  limitation,  as  in  the  cases  before ;  as  where  one  gives 
land  to  another  and  his  heirs,  so  long  as  1.  S.  shall  have 
heirs  of  his  body  ;  or  where  one  doth  devise  his  land  to 
A.  his  son  and  his  heirs  for  ever,  paying  to  B.  his  bro- 
ther twenty  pounds  when  he  shall  come  of  age  ;  and  then 
that  he  shall  enter  and  have  it  to  him  and  his  heirs,  and 
if  he  die  without  heirs  of  his  body,  the  said  B.  then  living, 
then  that  B,  his  heirs  shall  have  it  in  the  same  manner : 
and  these  and  such  like  devises  are  good.  6.  A  man  that 
is  seised  of  land  in  fee,  may  devise  that  his  executors 
shall  sell  it ;  or  may  devise  it  to  his  executors  to  sell  j  or 
devise  it  to  his  executors,  and  that  they  shall  sell  it;  and 
Clause  of  these  devises  are  good  (p).  7.  A  devise  may  be  of  a  rent, 
distress.  or  of  land,  reserving  a  rent,  with  clause  of  distress ;  as 

if  a  man  devise  land  to  /.  5.  paying  ten  pounds  by.the 
year  to  his  wife,  and  if  it  be  unpaid,  that  she  shall  dis- 
Warrantia.  train  for  it ;  this  is  a  good  devise.  But  a  warranty  can- 
not be  made  by  will.  And  yet  if  a  man  devise  land  to 
another  for  life,  or  in  tail,  reserving  a  rent ;  in  this  case 
the  heirs  of  the  devisor  shall  be  bound  to  the  warranty  in 
law,  and  the  devisee  shall  take  advantage  of  it.  8.  A  man 
may  devise  his  land  to  one,  and  devise  a  rent  out  of  the 
same  land  to  another,  and  these  devises  are  good.  So  a 
man  may  devise  his  land  to  one  in  fee,  and  after  devise 
the  same  land  to  another  for  life  or  years ;  and  these  are 
good  devises,  and  may  stand  together  (#).  So  also  if  a 

man 


OH.  XXIII. 


Co.  super  Lit, 
112,  113.  236. 


Dier,  348. 10O. 
8.  84,  85. 


Co.  super  Lit. 

386. 


Plowd.  5239 
540.' 

Dier,  357. 
Co.  8.  94.  83. 


(o)  Strictly  speaking,  the  estate   is  not  ended  till  the  heir  takes  advantage  of  the  condition  by 
making  an  entry. 

(p)  in  Mr.  Sugden's  Treatise  on  Powers,  page  156,  the  reader  will  find  the  distinctions  between- 
mere  naked  powers  to  sell  given  to  executors,  and  devises  to  executors  upon  trust  to  sell ;  and  the 
distinctions  are  there  considered  between  powers  to  sell  given  by  the  testator  to  his  executors,  under 
the  denomination  of  "  his  executors,"  or  to  persons  nominatim  in  that  character,  and  powers  to  sell 
given  to  persons  by  their  proper  names  who  happen  to  be  made  executors.  The  subject  also  of 
mere  naked  powers  to  sell,  &c.  given  to  trustees,  &c.  under  the  denomination  of  "  his  trustees,"  is 
also  treated  of  by  Mr.  Sugden,  to  whose  valuable  work  the  Editor  begs  to  refer.  As  connected  with 
the  above  subject,  it  may  be  proper  to  notice,  that  it  sometimes  happens  that  a  testator  directs  his 
lands  to  be  sold,  but  omits  to  say  by  whom.  If,  however,  the  money  arising  from  the  sale  is  to  be 
received  or  applied  by  the  executors,  in  that  case  the  executors  are  considered  to  have  an  implied 
power  to  sell  and  may  make  a  title  to  a  purchaser  without  the  concurrence  of  the  testator's  heir.  See 
Sugd.  on  Pow.  160.  But  if  the  executors  have  nothing  to  do  with  the  receipt  or  application  of  the 
money,  in  that  case  they  have  no  power  to  sell :  On  this  point  see  the  case  of  Patton  v.  Randall, 
1  Jac.  &  Walk.  189,  and  the  cases  there  cited. 

(g)lfit  is  meant,  that  a  man  may  devise  to  one  and  his  heirs,  and  that  if  he  dies  without  heirs  (with- 
out heirs  indefinitely,  and  not  within  the  period  prescribed  foi*  the  validity  of  executory  devises),  then. 

that 
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man  in  the  fore  part  of  his  will,  by  general  words  devise 
all  his  land  to  one  in  fee,  and  in  the  latter  part  of  his  will 
devise  some  special  part  of  it  to  another  in  fee ;  these 
devises  are  good  and  shall  stand  together  :  as  for  example, 
if  one  have  a  farm,  and   in  the  Grst  part  of  his  will  give 
this  farm  to  one,  and  in  the  latter  part  of  his  will  give  one 
close  (a  part  of  this  farm)  to  another;  or  if  a  man  devise 
all  his  land  in  B.  (which  is  in  the  county  of  Gloucester),  to 
A.  his    daughter,  and   in  the  latter   part  of  his  will  de- 
visrth  all   his  hind  in  the  county  of  Gloucester,  in  the  pos- 
session of  /.  S.  to  his  son,  and  part  of  the  land  in  B.  is  in 
the   possession  of  /.  S.  and  in  Gloucestershire ;   these   are 
good  devises,  and  shall  stand  together.     But  otherwise  it 
is  when  the  general  clause  doth  come  last,  as  where  one 
doth  give  his  land  to  A.  his  daughter,  and  in  the  latter  part 
of  his  will  doth  give  all  his  land  in  Hertfordshire,  and  in  the 
possession  of/.  S.  to  W.  and  the  land  given  to  A.  is  in  Hert- 
fordshire, and  in  the  possession  of  /.  S. ;  in  this  case  the  de- 
vises will  not  stand  together,  for  the  first  devise  is  void  (r) ; 
and  so   also  it  is  where  both  the  devises  are  particular;  as 
where  first  in   a  man's  will,  he  doth  give  Whiteacre  to  A. 
and  his  heirs,  and  after  in  his  will  he  doth  give  Whiteacre 
to  B.  and  his  *  heirs;  in  this  case  the  first  devise  to  A.  is      *  P.  419. 
void.     And   yet   in  this  last   case,   some  have  held   the 
devises  shall   be  good,  and  that  A.  and  B.  shall  be  joint- 
tenants:    ideo  qucere  (s).      If  one  devise   all  his   land   to 
/.  S.  and    his  heirs,  excepting   twenty  pounds  for  seven 
years,  which  he  willeth  shall   be   employed  for  his  chil- 
dren; this  is   a  good  devise  of  this  sum  of  twenty  pounds 
a-year.     9.  And  a  man  may  devise  his  land  for  so  many 
years  as  1.  S.  •  shall  name,  and  after  appoint  that  his  son 
shall   have   it  during  the   minority  of  his    son,  and    both 
these  devises  may  stand  together:  and  therefore  if  A.  be 
possessed  of  the  manor  of  D.  for  years,  and   he  deviseth 
all  his  term  to  his  eldest  son  if  he  live  so  long,  and  if  he 
die    before    he   have   any  issue  of  his    body,  then   to  his 
younger  son   in   the   same   manner,  but  withal   he   doth 
appoint  that   his  wife  shall    have    the  occupation   of  the 
land  until  his  eldest  son   be  one-and-twenty  years  of  age ; 
those   devises   shall   stand   together,    and   the  wife  shall 
enjoy  the   manor   for   that  time,  by  this  devise.     10.  A 
man   may  devise    a  term  of  years   by  way  of  remainder: 
as  for  example,  a  man  that  is   possessed   of  a  term   of 
years   of  land,  may  devise   it  to  I.  S.   for   life,  the   re- 
mainder to  /.  D.  or  to  /.  S.  for  life,   and  that  it  shall  after 
remain  to  1.  D.  or  to  /.  S.  for  so  many  years  as  he  shall 
live,  and  after  to  /.  D.  or  in  any  such  like  manner;  these 

are 


that  th<-  buds  shall  go  to  another  for  a  term  of  years,  if  this  is  what  is  meant,  the  position  is  erroneous. 
It,  lodeed,  tin-  person  to  whom  the  term  is  limited  could  succeed  to  the  lands  as  heir  of  the  tin-t  de- 
'i   tint    ruse  the  first  devisee  would  take  an  estate-tail   only,  and  not  a  fee-simple  ;  and  the 
limitation  of  the  term  of  years  would  be  good  as  a  remainder.     If  the  meaning  of  the  text  is,  that  if 
'•  iriM-n  in  one  part  of  the  will  to  one  person  in  fee,  and  in  another  part  of  it  to  another  per- 
son for  a  him  of  years,  and  that  both  devises  are  good,  if  this  is  the  meaning,  the  position,  it  is 
conceived,  is   correct, 
(r)  Only  void  as  to  the  lands  in  Ihrtfordsltirc  ill  the  possession  of  /.  £.,  suppoMtii:  there  were  other 

(.«)Oii  this  point,  see  supra,  pajrt  M,  note  (k). 
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are  good  devises  both  to  the  first,  and  to  him  in  re- 
mainder also  by  way  of  executory  devise,  though  not 
by  way  of  remainder;  and  in  this  case,  the  first  devisee 

•  cannot  hinder  the  second   devisee  of  the   remnant  of  the 

term  (0-      But   a   man   cannot   by  deed   in   his   life-time  Co.  10. 87.  47. 
r,.  ,  zrant   his  term   in  this  manner  (w),  nor  if  a  man  be  pos- 

sessed  of  a  term,  can  he  entail  it  by  his  will ;  and  there- 
fore   if  a   man   possessed  of  his  term   of  years  of  land, 
devise  his  term  or  his  land  to  /.  S.  and  his  heirs,  or  to 
/.  S.  and  the  heirs  of  his  bddy,  or  to  /.  S.  and  his  issues, 
the  remainder  to  /.  D.  this  remainder  is  void,  and  it  is  a 
good   devise    of  the  whole  term  to  /.  S.  and   his  execu- 
tors (a;).     Also  the  use  or  occupation  of  a  chattel  personal  37  H.  6. 30. 
may  (as  it  seems)  be  devised  to  one  for  life,  and  after-  pt.  Bro.  sect, 
wards   to   another;  but  yet  so  as  the  latter  must  have  S88-334-  ^ 
the  property  only,  and  the  first  but  the  occupation  only; 
as  if  one  devise  that  /.  D.  shall   have  tlie   occupation  of 
his  plate  for  his  life,  and   after  that  it  shall  remain  to  /.  S. 
this  is  a  good  devise  of  the  plate  to  /.  S.  (y).     But  if  the 
thing  itself  be  devised   to  the  first  of  them,  then  the  de- 
vise to  the   second  is  void,  for  the  gift  of  a  chattel  per- 
sonal for  one  hour,  is  the  gift  of  it  for  ever  (z).     And  so 
it  did   seem  in   the  Lady  Daver's  case,  Hil.  9  Car.  B.  R. 
11.  A   legacy  of  goods  or   chattels    may  be  given  to    or  Swinb.  part  4. 
iratil   a  certain  time,  or  from  or  after  a  time  certain  or  sect.  17. 
uncertain ;  as  for  five  years,  or  from  or  until  the  marriage 
of  A.  or  the  like;  and  these  dispositions  are  good.     12.  A-piowd.  524. 
man  may  devise  his  land  for  so  many  years  as  /.  S.  shall 
name,  and  if  /.  S.   do  name  a  certain  number  of  years  in 

*  P.  420.      tne  life-time  of  the  devisor  *  this  will   be  a  good  devise. 

But  if  one  devise  his  land  for  so  many  years  as  his  ex- 
ecutor shall  name,  it  seems  this  devise  is  not  good  (a). 

6.  As 


(0  Terms  for  years  may  in  effect  be  entailed  by  executory  devise  or  by  deed  of  trust,  provided  it 
is  not  attempted  to  render  them  unalienable  beyond  the  duration  of  lives  in  being  and  twenty-one 
years  after,  and  in  the  case  of  a  posthumous  child  a  few  months  more;. — a  limitation  of  time  not  ar- 
bitrarily prescribed  by  the  courts,  but  adopted  in  analogy  to  the  case  of  freeholds  of  inheritance, 
which  cannot  be  limited  by  way  of  remainder  so  as  to  postpone  a  complete  bar  of  the  intail  by  fine 
or  recovery  for  a  longer  space.  See  note  5  to  13th  edit.  Co.  Lit.  20,  a,  and  the  authorities  there  col- 
lected ;  and  see  the  Duke  of  Norfolk's  case,  3  Cha.  Ca.  1,  and  Fearne  on  Cont.  Rem.  and  Ex.  Dev. 

(u)  If  he  assigns  the  term  to  a  trustee,  he  may  declare  that  the  trustee  shall  be  possessed  of  it 
upon  trust  for  A.  for  life  (or  for  so  many  years  of  the  term  as  A.  shall  live)  with  remainder  to  another 
for  life,  &c.  If  a  term  of  years  can  be  assigned  from  a  day  to  come'  (see  ante,  page  114,  note  (6)  ), 
in  that  case  there  would  seem  to  be  no  objection,  even  at  law,  of  limiting  a  term  of  years  to  one 
for  life  (or  for  so  many  years  of  the  term  as  he  shall  live),  with  remainders  over. 

(a*)  If  a  term  of  years  or  other  chattel  interest  is  given  by  will,  (or  the  trust  of  a  term  of  years  or 
chattel  interest  is  limited  by  deed)  to  A.  and  the  heirs  of  his  body,  or  to  A.  and  his  heirs,  or  to  A. 
generally,  in  all  these  cases,  if  the  will  or  trust  stops  here,  A.  will  take  the  term  of  years,  &c.  ab- 
solutely :  But  if  there  is  a  limitation  over,  in  case  A.  dies  without  leaving  issue  him  surviving,  or 
living  at  1iis  decease,  or  leaving  such  issue  if  they  shall  all  die  before  twenty-one,  in  this  case,)  or 
in  any  other  event  which  must  happen,  if  at  all,  within  lives  in  being  and  twenty-one  years  after- 
wards, exclusive  of  two  periods  of  gestation),  the  limitation  over  will  be  good. 

(?/)  See  accordingly  the  cases  of  Hyde  v.  Parrot  t  1  P.  Wins.  1.  Tissen  v.  Tissen,  Ibid.  500  ;  and 
Upwell  v.  Ualsey,  Ibid.  651. 

(z)  The  distinction  between  a  devise  of  the  use  of  a  personal  chattel  and  a  devise  of  the  thing  itself 
is  now  exploded,  and  whenever  a  personal  chattel  is  devised  to  one  for  life,  with  remainders  over, 
such  remainders  are  perfectly  good.  See  Fearne  on  Cont.  Rem.  301,  et  infra. 

(«)  Query  of  this  ;  and  see  Plowd.  Com.  514. 
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6.  As  touching  the  sixth  thing  required  in  a  good  devise, 
these  things  are  to  be  known.     1.  That  lands,  tenements, 
and  hereditaments,  for  the  nature  and  quality  of  them  are 
devisahle  as  well  as  other  things.    And  therefore  by  the 
custom  of  some  places  (6),  lands  in  possession,  reversion, 
or    remainder,    are   devisahle  in  fee,  for  life,  or  years; 
and  a  man  that  hath  a  lease  for  years  of  land  may  devise 
the   land  at  his  pleasure  during  his  term.     But  by  the 
ancient  common    law,  in  favor  to  heirs,  the  lands  that  a 
man  had   in  fee-simple  were  not  devisable  by  testament, 
<  \eept  only  in  some  special  places,  by  the  custom  of  the 
place,  as  gavelkind  lands  in  Kent,  and  lands  within  certain 
borough  towns,  as  London,  Oxford,  &c.     And  by  the  cus- 
tom  of  those   places   such  lands   are   devisable  :  and  in 
some  places   the  custom   is,   that  they  may  devise   their 
purchased  lands  only ;  and  in  other  places,  that  they  may 
devise  their  lands  descended  also:  and  in  some  places  the 
custom  is,  that  they  may  devise  for  life  only ;  and  in  other 
places,  that   they  may   devise   in  fee-simple  and  fee-tail 
also.     And  in  all  these  places  where  such  customs  are, 
they  may  devise  their  lands  now  as  they  might  have  done 
before   the   statute;  for  the   statute  hath  not   destroyed 
their  custom.     And  therefore  at  this  day,  they  that  have 
such   lands  in  such  places,  have  their  election  either  to 
devise  according  to  the  power  the  custom  doth  give  them, 
or  according  to  the  power  the  statute  doth  give  them  (c); 
and  in   the   first  case,  the  devise  is  good  against  the  heir 
for  the  whole ;  and  in  the  last  case  it  is  good  against  him 
for  two  parts  in  the  three  only  (d).     Also  by  the  common 
law,  the  uses  of  land  were  devisable,  as  goods  and  chattels 
were,   at  the   pleasure  of  him   that  had  them  (e).      But 
otherwise,    and  in   other    cases,    lands    and   tenements 
might  not  be  devised  and  disposed  by  will,  until  32  //.  8. 
at  which  time  the  owners  of  lands,  tenements,  rents,  &c. 
were  by  act  of  parliament  enabled  to  devise  and  dispose 
their  lands   as   followeth:  he  that  hath  any  land  in  pos- 
i,   n  \iision,  or  remainder   by  socage   tenure,  and 
hath  no  land  held  in  capite  or  by  knight's  service,  may 
devise  all  his  land,  or  any  rent,  common,  or  other  profit 
iipprcndcr  out  of  it,  to  any  person  in  fee-simple,  fee-tail, 
for  life  or  years,  at  his  pleasure.     He  that  hath  any  such 
laud  held  of  the  king  in  capite  by  knight's  service,  or  by 
knight's  service  and  not  in  chief,  or  held  of  any  common 
person  by  knight's  service,  may  devise  two  parts  thereof 
in  three,  to  be  devised,  or  any  rent,  &c.  out  of  those  two 
parts  at  his   pleasure,   and  no  more ;   for  the  third  part 
must  descend  to  the  heir,  and  come  to  satisfy  the  lord 
his   duties;   and   therefore  the  devise  of  the  whole  land 

in 
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(b)  Sinee  the  statute  of  Wills,  all  lands  are  devisable  without  any  custom. 

(c)  In  both  cases  the  will  must  now  be  executed  and  attested  agreeably  to  the  statute  of  Frauds. 
(<n  The  whole  may  now  be  devised. 

(t)  Since  thr  statute  of  Frauds,  uses   and  trusts  must  be  devised  by  a  will  executed  and  at: 

'>ly  to  the  .st.itute  ;  unless  the  devise  is  by  virtue  of  a  power  which  authorises  an  appointment 
by  will  attested  by  a  less  number  than  three  witnesses. 
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in  this  case  is  void  for  the  third  part  (/).     He  that  hath 
any  such  land  held  by  knight's  service  in  capitc,  and  other 
*  P.  421.     lands  held  by  *  socage  tenure  may  devise  two  parts  of  the 
whole,   and   no  more,   or   any  rent,    &c.  out  of  it  at  his 
pleasure :  he  that  doth  hold  land  of  the  king  by  knight's 
service  only,  and   not  in  capite,   as  if  a  mesne  lord  by 
knight's   service,   hath   also   other  lands  held    by  socage 
tenure  he  may  devise  two  parts  in  three  of  all  the  land 
held  by  knight's  service  or  any  rent  (g),  &c.  out  of  it,  and 
all  his  socage  land  at  his  pleasure.     So  that  now,  by  these 
statutes,  a  man  that  hath  lands  in  fee-simple  (&),  may  de- 
vise them  in  fee-simple,  fee-tail,  for  life,  or  years,  abso- 
lutely, or  conditionally,  at  his  pleasure.     And  therefore 
if  one  devise  his  land  to  one  for  life,  the  remainder  in  fee, 
or  fee-tail  to  another;    or  devise  his  land  to  B.  the  re- 
mainder to  the  next  heir  male  of  B.  and  the  heirs  male  of 
the  body  of  such  heir  male(i),  or  the  like;  these1  are  good 
devises.     But  for  the  more  full  understanding  of  these 
things,  it  is  to  be  known  in  the  next  place.     2.  That  this   See  the  sta- 
statute  doth  not  enable   men  to  devise  land,  that  are  dis-   tu.te  Co-  s"Per 
abled   by  law  in   respect  of  their  persons   or   minds,    as  pe^11^^ 
infants,  women  covert  (k),  men  non  sancs  memories,  or  the   544.  ' 
like;    nor   such   as  are  disabled   in  respect  either  of  the   Lit.  sect.  287. 
nature  of  their  land,  as  copyholders  (for  copyhold  land  is   I>ier»  21°- 
not  devisable)  (/),    or  of  the  estate  they  have  in  land,   as   pe^k  s'e^t89" 
tenants  in  tail,  or  pur  autre  vie (m\  or  joint-tenants;   for   500.  539.  5*40. 
these  can  no  more  devise  their  land  they  do  so  hold,  than   495, 497,  49a. 
they  could  before  the  statute.     But  such  as  are  seised  of 
land  in  common,  or  coparcenery,  may  devise  their  land 
as  well  as  those  that  are  sole  seised.    And  if  two  be  joint- 
tenants  for  life,  the  fee-simple  to  one  of  them ;   he  that 
hath  the  fee-simple,   may  devise  his  fee-simple  after  the 
death  of  his  companion  (»).    Neither  doth  this  statute 

enable 


(/  )  Tenure  by  knight's  service  taken  away  by  the  act  of  12  Car.  2.  c.  24,  and  turned  into  free  and 
common  socage,  and  the  whole  of  such  lands  may  now  be  devised. 

(#)  See  the  preceding  note. 

(A)  It  is  not  merely  tenant  in  fee-simple  who  may  devise,  but  tenant  pur  autre  vie  (see  29  Car.  c.  3. 
*.  5.)  for  years,  and  in  short  for  any  other  estate  or  interest  either  in  possession,  remainder,  or  con- 
tingency (except  tenant  in  tail),  may  also  devise. 

(i)  On  this  subject,  see  infra,  in  the  note  which  treats  on  the  construction  of  wills,  with  reference 
to  the  estate  or  interest  which  the  devisee  takes. 

(/c)  A  feme  covert,  by  means  of  a  power  over  a  use  or  a  trust,  may  in  effect  devise  lands.  If  the 
power  should  not  prescribe  the  solemnities  with  which  the  will  shall  be  made,  it  must  be  executed 
agreeably  to  t>ie  statute  of  Frauds.  As  to  devising  copyhold  by  custom,  see  supra,  page  414, 
note  (m). 

(/)  A  man  could  not  devise  copyholds  by  will  at  the  common  law,  but  he  could  surrender  to 
the  use  of  his  will,  and  by  his  will  declare  his  intention.  Co.  Comp.  Cop.  83.  Copyhold  lands, 
therefore,  did  not  pass  by  the  will,  but  by  the  surrender ;  and  the  will  was  only  declaratory  of  the 
uses  of  the  surrender.  1  Bulst.  200.  But  by  the  act  of  the  55  Geo.  3.  c.  193.  copyholds  are  now 
devisable  without  a  surrender. 

(m)  But  by  the  statute  29  Car.  2.  c.  S.'s.  12.  Estates  pur  autre  vie  are  devisable  by  will  in  writing 
attested  by  three  witnesses ;  and  if  such  an  estate  is  not  devised,  and  there  is  no  special  occupant, 
the  statute  14  Gco.  2.  c.  20.  s.  9.  directs  it  to  be  applied  and  distributed  as  personal  estate. 

(n]  See  the  case  of  fVeeden  v.  Baldwin,  Sir  T.  Raym.  40.  In  Swift,  d.  Neale  and  Wife  v.  Roberts, 
in  B.  R.  3  Burr.  1488,  the  court  held,  "that  a  will  made  by  a  joint-tenant  during  the  continuance 
of  the  jointure,  is  not  a  good  will  (even  as  to  his  share  of  the  estate)  under  the  statutes  of  Wills, 
notwithstanding  a  subsequent  severance  of  the  jointure  by  a  partition  made  after  the  time  of  making 
the  will,  aud  before  his  death ;  unless  there  be  a  repubiieatiou  of  it,  after  the  partition." 
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enable  those  that  are  seised  of  lands  in  fee,  in  the  right  of 
their  houses  and  churches,  to  devise  the  same  lands  :  and 
therefore,  bishops,  deans,  parsons,  vicars,  masters  of 
hospitals,  or  the  like,  can  no  more  devise  the  lands  be- 
longing to  their  bishoprics,  &c.  than  they  could  before  the 
statute ;  but  the  lands  they  are  seised  of  in  their  own 
right,  they  may  devise  like  other  men.  3.  Hereditaments 
that  arc  not  of  any  yearly  value,  are  some  of  them  devise- 
able,  and  some  not:  for  if  the  king  grant  to  one  and  his 
heirs  bona  Sf  catalla  felorwm  fy  fuyitivoiiim  vel  nttaga- 
torn  in,  fines,  and  amercements  within  such  a  manor  or 
village ;  in  this  case,  the  owner  can  neither  devise  these 
things  to  another,  as  part  of.  the  two  parts,  nor  leave  them 
to  descend  for  a  third  part  (o).  And  yet  if  one  have  a 
manor  unto  which  a  leet,  waif,  estray,  or  the  like,  is  ap- 
pendant  or  appurtenant;  there,  by  the  devise  of  the  manor 
with  the  appurtenances,  these  things  may  pass  as  incident 
to  the  manor:  but  if  a  man  have  an  hundred,  witli  the 
goods  of  felons,  out-laws,  fines,  amercements,  retorna 
brevium,  and  other  such  casual  hereditaments  within  the 
same  hundred,  and  these  have  been  usually  let  to  farm  for 
Co.  10.  81.  82.  a  rent;  in  this  case,  these  things  may  be  devised  *  or  left 
to  descend  for  a  third  part(p).  4.  Such  incertain  fran- 
chises, as  before,  that  are  hereditaments  of  no  yearly 
value,  albeit  they  are  not  devisable,  yet  may  restrain  the 
devise  of  a  man's  lands  and  tenements,  and  make  it  void 
for  a  third  part,  if  they  be  held  in  capite ;  for  it  is  not 
requisite  that  the  thing,  held  by  the  tenure  in  capite,  be 
devisable  (7);  and  such  things  as  may  not  be  left  to  descend 
to  the  lord  for  a  third  part,  and  to  satisfy  him  his  duties, 
may  notwithstanding  be  devisable,  or  restrain  the  devise 
of  other  lands  and  tenements,  and  make  it  void  for  a  third 
part.  And  therefore  a  reversion  upon  an  estate  tail,  which 
is  dry  and  fruitless,  if  it  be  holden  of  the  king  by  knight's 
service  in  capite  (r),  will  hinder  the  devise  of  the  third 
part  of  a  man's  hinds  and  tenements :  also  an  estate  tail, 
of  lands  held  in  capitc,  may  restrain  the  devise  of  a 
third  part  of  other  lands.  And  therefore,  if  such  lands 
be  conveyed  to  one  and  the  heirs  of  his  body,  the  re- 
mainder to  another,  and  he  have  other  lands  in  socage ; 
if  he  have  any  issue,  he  can  devise  but  two  parts  of  his 
socage  land.  And  where  the  statute  speaks  of  a  remainder, 
it  is  to  be  intended  of  such  a  remainder  only,  as  may  draw 
ward  and  marriage  by  the  common  law,  and  this  is  that 
remainder  only,  that  doth  hinder  a  devise.  And  therefore 
if  A.  be  seised  of  land,  in  socage  tenure,  and  B.  be  seised 

of 
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(o)  Supposing  the  law  to  be  still  the  same  with  respect  to  such  things,  a  conveyance,  it  is  cou- 
miiilit  In'  made  of  them  upon  such  trusts  as  should  be  declared  by  will. 

(/i)  SIT  pairr   loo,  note  *. 

(?)  -s  '•.>,  note  *. 

(r)  This,  and  much  of  what  immediately  follows,  must  be  understood  with  the  alterations  since 
t  tVrch-d  by  tlu-  act  of  I  ho  i  j  (  ,//  .  kj.  c.  21.  A  reversion  is  clearly  devisable.  Questions  however,  fre- 
quently ari.M'  whether  it  was  tin-  intention  to  devise  a  reversion.  On  this  point,  see  the  cases  of  Strong 
\.  Ttatt,  'J  IJurr.  IMS.  .5  Wro.  P.  C.  4%.  Dot:  v.  Hurtle,  1  Dow.  &  R\.  81,  and  j  Karn.  A:  Aid.  4'.>'J. 


MV//H  r/»/,  11  K.,>t,  Stf.     (;t,,nlri»lit  v.  l)>m'iisltirc,  'J  11.  \-  P.  t.OO.  Vunn.in,  t  Taunt. 

S-/M///I  v.  N.II//I,/,  rs,  -J  liUckst,  736.      Cuwp.  -l-.'O.     Kuc  v.  Avis,  -1  T.  K.  605.     (Jwdlitlc  v.  MtU>, 
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of  lands  in  fee,  held  in  capite  by  knight's  service ;  and  B. 
make  a  lease  for  life,  or  gift  in  tail,  to  C.  the  remainder  to 
A.  in  tail,  or  in  fee;    in  this  case,  A.,  during  the  estate 
for  life  or  in  tail,  may  devise  all  his  socage  land,  notwith- 
standing this  remainder.     But  if  a  man  make  a  lease  for 
life  or  years,  and  after  grant  the  reversion  for  life  or  in 
tail,  the  remainder  in  fee,    and  after  the  grantee  in  tail 
dieth,  or  donee  in  tail  dieth  without  issue ;  in  this  case, 
this  remainder  which  now  is  in  point  of  reversion,  will 
restrain  the  devise  of  other  lands,  and  make  it  void  for  a  Co  1Q  gl 
third  part.     5.  In  all  cases  where  a  man  is  restrained  to  24/3.  30. 34.  ' 
devise  any  part  of  his  lands  held  in  socage,  he  must  have  35. 
lands  held  in  capite  at  the  same  time;  and  therefore  the  super  Lit.  in. 
time  of  having  lands  to  devise,  and  holding  of  other  lands  Dler»  158< 
in  capite,  and  disposing  of  the  lands  to  he  devised,  must 
concur.    And  therefore  if  a  man  be  seised  of  an  acre  of 
land  in  fee,  held  of  the  king  in  chief  by  knight's  service, 
and  of  other  two  acres  in  fee  held  in  socage,  and  enfeoff 
his  younger  son  of  the  acre  held  in  capite,  and  of  one  of 
the  other  acres,  or  convey  it  to  the  use  of  his  wife,  or  for 
the  payment  of  his  debts,  &c.  and  after  purchase  lands 
held  in  socage;  in  this  case,  he  may  devise  all  the  new 
purchased  land  held  in  socage  without  restraint.     So  if  a 
man  be  seised  of  land  held  by  knight's  service  in  capite 
in  possession,  reversion,  or  remainder,  and  of  lands  held 
in  socage  ;    and,  by  his  will  in  writing,  doth  devise  all  the 
said  lands;  and  after  the  land  held  in  capite  is  recovered 
*  P.  423.       fr°m  him,  or  aliened  by  him  bond  fide ;  in  these  *  cases, 
the  devise  is  good  for  all  the  land  held  in  socage  :  and 
hence  it  is,  that  if  the  king  grant  land  to  one  in  fee-farm 
to  hold  in  socage  at  a  rent,  and  after  grant  this  rent  to 
another  and  his  heirs,  to  hold  in  capite,  and  the  grantee 
of  the  rent  doth  grant  it  to  him  that  hath  the  land ;  in  this 
case,  because  the  rent  is  extinct,  and  he  cannot  be  said 
to  hold  lands  in  capite,  this  shall  not  restrain  the  devise 
of  any  of  his  lands.     Arid  yet  if  a  man  hold  some  lands 
by  knight's  service  in  capite,  and  other  lands  in  socage, 
and  be  disseised  of  the  lands  held  in  capite;   he  cannot 
devise  all  his  socage  land,  but  the  devise  will  be  void  for 
a  third  part,  for  he  is  said  to  have  that  land  still,  whereof 
he  hath  the  right.     And  albeit  the  statute  say,  that  he 
that  hath  lands  held  of  the  king  in  capite,  and  other  lands 
in  socage,  may  give  two  parts  for  the  advancement  of  his 
wife,  payment  of  his  debts,  preferment  of  his  children; 
whereby  he  is  restrained  to  devise  any  more.     And  there- 
fore, if,  by  act  executed  in  his  life-time,  he  convey  two 
parts  to  any  such  uses  or  intents,  he  cannot  devise  any 
more  by  his  will,  but  the  residue  must  descend,  yet  this 
also  is  to  be  intended  of  the  land  he  hath  at  the  same 
time.     For  if  a  man  be  seised  of  lands  held  in  socage  of 
the  yearly  value  of  twenty  pounds  per  annum,  and  he  hath 
not  any  land  held  in  capite  by  knight's  service,  and  he 
make  his  will  in  writing,  and  by  it  devise  the  socage  land 
to  one  in  fee,   and  then  purchase  land   to  the  value  of 
twenty  shillings  per  annum  held  in  capitet  and  die ;   this 
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will  make  the  devise  void  for  a  part  of  the  land  that  is 
held  in  socage.  But  if  a  man,  seised  of  land  in  fee  of 
socage  tenure,  assure  it  to  the  use  of  his  wife  for  her 
jointure,  and  after  purchase  lands  held  in  capite  by  knight's 
service  ;  he  may  devise  two  parts  in  three  of  all  this  capite 
land,  and  the  king  shall  not  have  any  thing  out  of  or  for 
the  socage  hind.  If  a  man  seised  of  lands,  part  of  which 
arc;  held  -in  cupitv,  and  part  in  socage,  make  a  feoflment 
of  the  lands  held  in  capite  (being  two  parts  in  three  of  the 
whole)  to  the  use  of  him  and  his  wife  for  life,  with  divers 
remainders  over;  in  this  case  he  may  not  devise  any  of 
the  socage  land.  And  if  a  man  have  no  socage  land,  but 
cnpite  land  only,  and  convey  it  away  in  fee-simple,  keep- 
ing on  reversion  to  any  such  use,  and  after  purchase 
socage  land;  he  may  devise  all  the  socage  land  newly 
purchased.  6.  As  the  testator,  enabled  to  devise  by  this 
statute  without  restraint,  is  and  must  be  one  that  hath  the 
land  he  doth  devise,  at  the  time  of  the  devise  made,  and 
no  other  land  then  to  be  an  impediment  to  his  devise,  so 
he  must  have  a  sole  estate  as  well  in  the  land  he  doth 
leave  to  descend  to  the  heir,  as  in  the  land  he  doth  devise : 
and  therefore,  if  lands  held  in  capite  be  conveyed  to  a  man 
and  his  wife,  and  the  heirs  of  their  two  bodies ;  and  this 
man  hath  other  lands  whereof  he  is  sole  seised,  held  of 
the  kingm  capite  by  knight's  service;  in  this  case,  he  may 
not  devise  two  parts  of  the  whole,  supposing  *  this  may  *  P.  424. 
suilice  for  the  king's  third  part ;  for  he  may  devise  but  two 
parts  of  the  residue ;  i.  c.  of  that  whereof  he  is  sole  seised, 
either  at  the  time  of  making  of  the  will,  or  at  the  least  at 
the  time  of  the  death  of  the  testator.  7.  The  estate  of 
the  land  that  is  held  must  continue  after  the  death  of  the 
tenant :  otherwise  it  will  be  no  restraint.  And  therefore, 
if  tenant  in  tail  be  to  him  and  the  heirs  males  of  his  body, 
the  remainder  in  fee  to  another,  of  lands  held  by  knight's 
KM  in  t-dpite;  and  he  is  seised  of  other  lands  in  socage 
in  fee,  and  by  his  will  in  writing  devise  all  the  socage 
land,  and  die  without  issue  male ;  in  this  case,  the  devise 
is  good  for  all  the  socage  land.  And  so  also  it  is  where 
the  estate  which  the  ancestor  had  of  the  land  held,  is 
defeated  by  condition.  8.  That  which  a  man  cannot  dis- 
pose by  any  act  in  his  life-time,  shall  not  be  taken  for  any 
such  manors,  &c.  whereof  a  man  may  devise  two  parts  by 
authority  of  this  statute  at  his  death :  and  therefore  in  the 
case  of  an  estate  of  lands  between  husband  and  wife, 
where  the  husband  can  make  no  disposition  for  longer 
time  than  during  the  coverture,  these  lands  are  not  to  be 
esteemed  such  as  are  to  be  accounted  amongst  the  lands, 
whereof  two  parts  in  three  are  devisable  (s).  9.  The 
tenure  by  knight's  service  must  continue  after  the  death 
ot  the  devisor,  otherwise  the  land  so  held  will  be  no 
restraint.  And  therefore  if  the  king  grant  land  to  one  and 

his 
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his  heirs,    to  hold  during  his  life  by  knight's  service  in 
capitc,  and  after  in  socage ;  or  to  hold  during  his  life  in 
socage,  and  after  by  knight's  service :  in  these  cases,   the 
grantee  may  devise  all  his  land,  notwithstanding  the  tenure 
of  this  land.     10.  The  king  or  other  lord  must  have  a  Co.  3.  32.  31. 
full  and  clear  yearly  value  of  the  third  part  left  to  descend  ™p"8Lit<111< 
to  him,  and  the  value  is  to  be  esteemed  as  it  is,  and  doth 
happen  to  be  at  the  time  of  the  death  of  the  testator ;   for 
the  king  or  other  lord,  must  have  the  like  or  equal  benefit 
for  his  third  part,  as  the  devisee  hath  for  the  two  parts, 
without  diminution  or  substraction ;  when  therefore  a  man 
will  have  his  devise  good  for  the  residue,  he  must  take 
care  that  the  third  part  be  so  left ;  for  if  the  third  part  be 
not  valuable,  or  be  charged  with  any  rent,  &c.  or  be  upon 
any  incertainty,  as  if  it  be  upon  a  possibility  only ;  as  where 
a  man  and  his  wife  be  seised  of  a  joint-estate  tail  made 
during  the  coverture,  and  he  devise  other  lands  to  her  on 
condition  that  she  shall  waive  her  estate  made  during  the 
coverture,  and  so  intend  that  that  part  of  his  land  shall 
be  left  for  the  king's  part ;  this  devise  will  not  be  good  for 
the  residue ;  and  albeit  the  wife  do  waive  the  estate  after 
the  husband's  death,  yet  this  will  not  help  the  matter,  or 
make  the  devise  good  for  that  part  for  which  it  was  void 
before  :  but  it  is  not  material  by  what  tenure  the  third 
part  descending   be   held:    for  it  is  held   by  the  better 
opinion,  that  if  a  man  be  seised  of  20/.  land  held  of  the 
king  in  capite,  and  10/.  land  held  of  a  subject  by  socage, 
*  P.  425.      and  he  devise  all  the  capite  land  *  to  a  stranger  ;  that  this 
is  a  good  devise  for  the  whole,  and  that  the  king  shall  be 
satisfied  by  the  socage  land.     And  if  it  be  of  the  value  of 
the  third  part,  albeit  it  be  but  of  an  estate  tail  whereof  the 
ancestor  was  seised,  or  if  it  be  new  purchased  land,  yet  it 
is  sufficient ;  and  therefore,  if  some  lands  be  given  to  a 
man,  and  the  heirs  of  his  body  of  the  value  of  10/.  per 
annum,  and  he  be  seised  of  other  lands  in  fee-simple,  to 
the  value  of  20Z.  per  annum,  and  all  or  part  of  these  are 
held  in  capite  by  knight's  service ;  in  this  case,  he  may 
devise  the  lands  in  fee-simple,  and  leave  the  entailed  land 
to  descend  for  a  third  part:  and  if  a  man  be  seised  of  such 
land,  and  convey  to  the  uses  within  the  statute,  or  any  of 
them,   and  after  purchase  new  land,   and  leave  that  to 
descend,  this  is  sufficient.    11.  The  third  part  that  is  left  Co.  3.  34. 
to  descend  to  satisfy  the  king  or  other  lord  must  descend 
immediately,  and  he  must  not  stay  for  it.     And  therefore 
if  a  man  be  seised  of  three  acres  of  land  held  by  knight's 
service  in  capite,  and  make  a  lease  of  one  acre  for  life, 
and  after  devise  the  other  two  acres ;   this  devise  is  not 
good  for  the  whole  two  acres,  but  for  two  parts  in  three 
thereof  only :  and  albeit  the  tenant  for  life  die  afterwards, 
yet  this  will  not  help  the  matter.     But  if  the  devisor  leave 
a  full  third  part  immediately  to  descend  in  fee-simple  or  in 
fee-tail,  he  may  devise  the  other  two  parts  at  his  pleasure. 
And  if  he  do  not  leave  a  third  part  to  the  full,  it  must  be 
made  up  and  supplied  out  of  the  other  two  parts,  which 
in  case  of  the  king  is  done  by  commission  out  of  the  court 
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of  wards,  and  in  case  of  a  subject  by  commission  out  of 
the  chancery.  12.  The  third  part  left  to  descend,  must 
be  of  as  good  value  as  either  of  the  other  two  parts  is  at 
the  time  of  the  death  of  the  testator,  or  otherwise  the 
devise  of  all  the  residue  will  not  be  good,  for  so  must  it 
be  taken  out  of  the  lands  of  the  testator  indifferently  :  and 
therefore,  if  a  man  be  seised  in  fee  of  land  held  in  chief 
by  knight's  service,  and  make  a  feofTment  of  the  one  half 
of  it  to  the  use  of  himself  for  life,  and  after  to  the  use 
of  one  he  doth  intend  to  marry,  and  after  to  the  use  of 
another  in  remainder,  or  to  any  other  such  like  uses  within 
the  statute,  and  after  he  doth  marry  the  same  woman, 
and  after  he  deviseth  the  other  moiety  to  his  wife,  chil- 
dren, or  any  other;  in  this  case,  albeit  the  wife's  estate 
have  precedency,  yet  the  king  shall  have  the  third  part 
of  both  the  moieties  equally.  So  if  one  be  seised  of 
gavelkind  land  held  in  capite,  and,  his  son  being  dead, 
devise  part  of  it  to  one  of  his  grand-children,  and  part  of 
it  to  another,  and  part  to  a  third  in  tail ;  in  this  case  the 
king's  third  part  shall  come  of  all  the  three  parts  equally, 
and  accordingly  the  devise  will  be  void  for  so  much  to 
every  one  of  them.  So  if  one  hold  three  several  manors 
of  three  several  lords;  he  cannot  devise  two  of  these 
manors  leaving  a  third  to  descend ;  but  he  may  devise  two 
parts  of  every  of  the  three  manors,  and  a  third  part  of 
each  manor  must  *  descend  to  each  lord,  for  there  must  *  P.  426. 
be  an  equality  in  these  things.  For  further  illustration 
of  which  things,  the  examples  following  are  to  be  heeded. 
W.  B.  being  seised  of  the  manor  of  Thoby  in  capite,  and 
of  lands  in  Fobbing  held  in  socage  in  fee,  and  he  and  his 
wife  being  seised  of  the  manor  of  Hinton,  held  in  capite, 
to  them  and  the  heirs  of  their  two  bodies  begotten,  by  an 
estate  made  to  them  during  the  coverture,  for  the  jointure 
of  the  wife,  the  reversion  to  W.  in  fee,  and  Thoby  doth 
amount  to  the  value  of  two  parts,  and  Hinton  and  Fobbing 
to  a  third  part,  and  W.  B.  by  his  will  in  writing,  doth 
devise  Thoby  to  his  wife  for  life,  upon  condition  that  she 
shall  not  take  her  former  jointure,  with  divers  remainders 
over,  and  die,  and  she  refused  her  former  jointure  in 
Hinton ;  in  this  case,  it  was  adjudged  that  the  devise  was 
not  good  for  tiie  whole  manor  of  Thoby,  and  that  the 
manor  of  Hinton  was  not  a  sufficient  third  part  to  descend. 
L.  L.  being  seised  of  the  manors  of  Aff aland,  Heauton, 
Rillaton,  Pengclly,  Willesworthy,  and  Trivesquite  (the  last 
only  held  in  capite)  in  fee,  and  having  issue  Thomas  his 
eldest  son,  William,  Humphrey,  and  Richard,  younger 
sons,  which  Richard  had  issue  Leonard,  makes  a  feoffment 
of  these  manors  to  divers  uses,  viz.  of  the  manors  of 
R.  P.  W.  and  A  to  the  use  of  the  feoflfor  for  life;  and 
after  to  the  use  of  such  person  as  he  should  appoint  by  his 
last  will,  and  after  to  the  use  of  W.  his  second  son  in  tail, 
and  after  to  his  other  sons  in  tail,  and  after  to  the  use  of 
the  feoflbr  and  his  wife  in  tail,  and  after  to  the  use  of  the 
fooflbr  and  his  heirs  for  ever;  and  of  the  manor  of  H. 
to  such  like  uses;  and  of  the  manor  of  3T.  also  to  such 
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like  uses ;  and  the  same  uses  were  with  power  of  revoca- 
tion :  and  after  the  feoffor  purchased  eight  acres  of  other 
land  held  in  socage,  and  after  did  revoke  the  uses  of  the 
manors  of  R.  P.W.  and  A.  and  after  devised  some  of  the 
said  manors  (excepting  some  pieces)  and  the  said  eight 
acres  of  land  to  his  eldest  son  and  the  heirs  males  of  his 
body  for  five  hundred  years  on  certain  conditions,  and  if 
he  die  without  issue,  that  it  shall  go  to  William,  &c.  and 
afterwards  he  die  seised  of  the  said  eight  acres  of  land, 
and  the  lands  devised  hy  the  will  at  the  time  of  the  death 
of  the  testator  were  of  the  yearly  value  of  24/.  14s.  10</. 
per  annum,  fy  non  ultra,  and  the  lands  whereof  the  feofF- 
ment  was  made,  and  not  revoked,  were  at  the  time  of  the 
death  of  the  testator  of  the  value  of  55Z.  6s.  Qd.  in  this 
case,  it  was  adjudged  that  the  devise  of  the  eight  acres 
newly  purchased  was  void  at  least  for  a  third  part,  and 
restrained  by  the  reversion  in  fee  expectant  upon  the  estate 
tail  made  to  the  younger  son  of  the  manor  held  in  capite. 
And  it  was  resolved,  that  if  a  man  be  seised  of  three 
acres  of  equal  yearly  value,  one  of  them  held  of  the  king 
by  knight's  service  in  capite,  and  have  issue  two  sons, 
and  give  the  acre  so  held,  and  another  of  the  acres,  to 
*  P.  427.  his  younger  son,  whereby  he  hath  so  executed  *  his  power 
by  the  statute,  that  he  cannot  devise  by  his  will  any  part 
of  the  third  acre;  and  after  he  purchase  three  acres  of 
equal  value  held  in  socage ;  that  in  this  case,  because  he 
hath  the  reversion  in  fee  upon  the  estate  tail  made  to  the 
younger  son,  he  can  devise  no  more  but  two  parts  of  the 
said  land  so  newly  purchased :  but  if  the  reversion  be 
gone  before  the  purchase,  he  may  devise  the  whole.  But  Co.  6. 16. 
if  a  man  be  seised  of  lands  in  fee,  part  of  which  are  held  super  Lit.  lit. 
of  the  king  in  capite  by  knight's  service,  and  he  convey 
two  parts  of  it  unto  any  of  his  sons,  or  to  the  use  of  his 
wife  for  life,  or  in  tail ;  in  this  case,  albeit  he  may  not 
devise  any  part  of  the  residue,  yet  he  may  by  his  will 
devise  the  reversion  of  the  two  parts.  And  in  case,  where 
he  hath  not  conveyed  the  full  two  parts,  he  may  devise  so 
much  as  to  make  up  that  he  hath  conveyed  full  two  parts : 
and  it  was  further  resolved  in  the  same  Leonard  Lovei's 
case,  That  whereas  the  statute  saith,  all  persons,  &c. 
having,  &c.  any  manors,  &c.  in  possession,  reversion,  or 
remainder,  &c.  and  the  feoffor  L.  L.  in  the  case  before 
Lad  a  remainder  in  tail  expectant  upon  the  estates  in  tail 
limited  to  the  sons ;  that  this  remainder  was  not  within  the 
statute,  nor  would  have  restrained  the  devise,  but  for  the 
reversion  in  fee  afterwards.  A.  B.  being  seised  in  fee  of  Co.  11.  23. 
the  manor  of  Gracediu,  held  in  capite,  and  of  the  value  Hen.  Harpur's 
of  30/.  per  annum,  and  of  the  manor  of  Normanton  held  case' 
in  capite,  of  the  value  of  18J.  per  annum,  in  consideration 
of  a  marriage  with  M.  did  covenant  to  stand  seised  of  the 
manor  of  G.  to  the  use  of  himself  and  the  heirs  males 
of  his  body,  on  the  body  of  the  said  M.  and  after  to  the 
use  of  W.B.  his  brother,  and  the  heirs  males  of  his  body, 
and  after  to  the  use  of  another  brother  in  tail,  and  after 
to  the  use  of  his  own  right  heirs,  and  of  the  manor  of  N. 
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to  the  uso  of  himself  and  M.  he  is  to  marry,   and  the 
heirs  of  his  body,  and   after  the  remainders  as  before  of 
the  other  manor;  and  after  the  marriage  is  had  A.  B.  dotli 
purchase  other  lands  held  in  socage  of  the  value  of  3/.  />.  r 
annum,  and  then  devised  the  same  new  purchased  lands ; 
in  this  case,  it  was  adjudged  that  the  devise  was  void  for 
a  third  part  of  the  socage  land,  in  respect  of  the  reversion 
dependant  upon  the  estate  tail,  and  yet  that  it  was  a  good 
devise  for  two  parts  of  the  new  purchased  land,  albeit  In; 
had  executed  his  power  and  given  more  than  two  parts  to 
the  use  of  his  wife.    And  in  these  cases  where  a  man  hath 
land  held  in  capite,  and  other  land,  and  he  convey  tho 
laud  held  in  capite  to  any  of  the  uses  within  the  statutr, 
as  to  his  younger  children  or  the  like,  or  convey  it  with 
power  of  revocation  only,  so  that  he  hath  power  of  the 
land  still,  and  after  he  purchase  land   held  in  socage  ;  in 
this  case,  it  seems  he  may  devise  all  the  land  newly  pur- 
chased, as  if  the  land  were  conveyed  without  such  power 
of  revocation.     A.  being  seised  of  land  in  fee  *  held  of 
the  king  in  capite,  made  a  feoffment  of  two  parts  of  it  to 
the  use  of  his  wife  for  her  life,  for  her  jointure,  and  after 
made  a  feoffment  of  the  third  part  to  the  use  of  such 
person  or  persons,  and  of  such  estate  and  estates  as  he 
shall  limit  and  appoint  by  his  last  will  and  testament  in 
writing ;  and  afterwards  he  did  by  his  last  will  in  writing 
devise  this  third  part  to  one  in  fee ;   in  this  case,   it  was 
resolved  that  the  devise  was  good  for  the  whole  third  part. 
And  yet  if  a  man  make  a  feoffment  in  fee  of  land  held  in 
capite  to  the  use  of  his  last  will,  albeit  the  devise  of  the 
land  be  with  reference  to  the  feoffment,  yet  it  is  void  for 
a  third  part.     E.  B.  being  seised  of  six  manors,  the  one 
in  fee,  and  the  rest  in  tail  with  the  reversion  expectant  to 
him  and  his  heirs,  and   hath  issue  T.  B.  divers  of  which 
manors  are  held  by  the  king  in  capite  \.\  knight's  sen 
and  every  of  them  of  equal  yearly  value,  by  his  last  \vill 
in  writing  did  devise  all  the  said  manors  to  divers  persons 
and   their  heirs,  for  payment  of  his  debts,  and  advance- 
ment of  his  children,  and  then  died,  and  the  estate  in  tail 
that  descended  to  his  issue  was  more  than  a  third  part  of 
all ;  in  this  case,  it  was  resolved  that  the  devise  was  good 
for  two  parts  of  the  reversions,  and  for  the  entire  manor 
in  possession,  and  not  void  for  a  third  part  of  the  manor 
in  possession,  and  for  all  the  reversions  in  fee.     A  man 
being  seised  in  fee  of  gavelkind  land  in  Kent,  part  whereof 
is  held  of  the  king  in  capite,  and  part  of  common  persons 
in  socage,  hath  issue  A.  who  hath  issue  B.  C.  and  D.  and 
he  deviseth  some  of  these  lands  to  B.  and  some  to  C.  and 
some  to  D.  his  grand-children  in  tail ;  in  this  case,  the 
devise  is  void  for  a  third  part  of  the  whole,  as  well  for  t In- 
land held  in  socage,  as  the  land  held  in  capita.     And  yet 
if  in  this  case  no  will  be  made,  the  king  shall  have  but  a 
third  part  of  that  which  doth  descend  to  the  eldest  son  the 
heir  at  the  common  law,  and  not  the   third  part  of  that 
which  doth  descend  to  the  youngrr  sons  by  custom.     And 
if  lauds  devisable  by  custom   conic  into  the  king's  hands, 
and  he  graut   them  to  hold  of  him  in  capite,   and   the 
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patentee  devise  them  to  the  use  of  his  wife,  children,  or 
for  payment  of  his  debts,  &c.  in  this  case,  the  devise  is 
void  for  a  third  part.  And  here  note,  that  in  all  the  cases 
before,  where  a  man  is  restrained  to  devise  a  third  part 
of  his  land,  if  he  devise  the  whole,  the  devise  is  good 
notwithstanding  for  so  much  as  he  hath  power  to  devise. 
And  as  touching  the  thing  devised,  it  is  further  to  be 
known ;  3.  That  a  man  must  have  right  to  and  possession 
of  (£)  the  land  he  deviseth,  or  else  the  devise  is  not  good. 
And  therefore  if  a  disseisor  devise  the  land  he  hath  gotten 
by  disseisin ;  this  devise  as  to  the  devisee  is  void  (w).  And 
if  a  man  be  disseised  of  his  land,  so  that  he  hath  nothing 
but  a  right  thereof  left,  and  then  he  devise  this  right,  or 
devise  the  land,  this  devise  is  void  (#).  And  if  one  con- 
tract for  land,  and  pay  his  money  for  it,  but  *  hath  no 
assurance  of  the  land,  and  he  devise  this  land  to  another; 
this  cannot  be  a  good  devise  of  the  land,  but  perhaps  the 
devisee  may  in  a  court  of  equity  compel  him  that  hath 
received  the  money  to  assure  and  settle  the  land  according 
to  the  devise  (y).  And  if  one  devise  another  man's  land, 
this  devise  is  void  (z) ;  but  if  he,  after  the  devise  made, 
purchase  this  land,  now  is  the  devise  good  (a).  If  a  man 
bargain  and  sell  land  to  me  on  condition  to  re-enter,  if  he 
pay  me  ten  pounds,  and  I  covenant  that  I  will  not  take 
the  profits  until  default  of  payment,  and  he  make  a  lease 
of  six  years  of  it  to  another,  and  after  break  the  con- 
dition ;  in  this  case,  I  may  devise  this  land,  and  the  devise 
Devise  of  will  be  good  (ft).  14.  A  seigniory,  rent,  or  the  like  thing  is 
rent,  common,  devisable 
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(<)  The  actual  possession  is  not  necessary,  as  interests  in  reversion  and  even  incontingency  may  be 
devised.  Atone  time  indeed  it  was  doubted,  whether  contingent  interests  (or  possibilities,  as  they  are 
sometimes  termed,  though  query  whether  they  are  proper  technical  possibilities  ;  and  see  Treat,  on 
Marr.  Sett.  54,)  were  devisable,  but  these  doubts  are  now  fully  obviated.  See  Gurnell  v.  Wood,  Willes, 
211.  Selwln  v.  Selwin,  2  Burr.  1131.  Doe  v.  Griffiths,  1  Blackst.  605.  Jones  v.  Roe,  3D urnf. &  East's 
T.  R.  88.  In  the  case  of  The  v.  Griffiths,  Lord  Mansfield  observed,  "  it  is  now  fully  settled,  that 
contingent,  springing,  and  executory  uses,  where  the  person  who  is  to  take  is  certain,  so  that  the 
same  may  be  descendable,  are  also  devisable." 

(M)  Query  of  this  ;  the  devisee,  it  is  presumed,  would  be  entitled  to  hold  till  entered  upon  by  the 
disseisee. 

(a:)  See  Goodright  v.  Forrester,  1  Taunt.  578,  But  if  the  disseisin  is  after  the  making  of  the  will, 
and  the  disseisee  re-enters  the  devise  will  be  good.  Bunter  v.  Coke,  1  Salk.  237 ;  and  see  supra, 
page  409  h,  at  the  bottom  of  the  page. 

(y}  If  after  articles  are  entered  into  for  a  purchase,  and  before  a  conveyance  executed,  the  pur- 
chaser devises  the  land,  it  shall  be  good  in  equity ;  for  the  vendor  is  considered  as  seised  in  trust 
for  the  purchaser,  who  is  deemed  the  real  owner  of  the  land,  and  is  therefore  allowed. in  equity  to 
dispose  of  it.  [Where  the  testator,  after  making  his  will,  takes  a  conveyance  of  the  legal  estate, — 
for  information  connected  with  this  subject,  see  supra,  pages  409  e  and  409  A.— Where  the  devisee 
•will  be  entitled  to  have  the  purchased  estate  paid  for  out  of  the  testator's  personal  estate,  where 
not  paid  for  in  the  testator's  life-time,  for  information  on  this  subject,  see  Broome  Y.  Monckt  10  Ves. 
597,  and  cases  there  cited.] 

(z)  If  a  person  devises  lands  which  he  has  no  power  to  devise,  and  devises  other  lands  (or  gives 
any  other  thing)  to  the  person  to  whom  the  first-mentioned  lands  belong,  the  person  to  whom  such 
lands  belong  will  not  be  allowed  both  to  keep  his  own  lands  and  to  take  those  which  are  devised  to 
him,  but  a  court  of  equity  will  compel  him  to  elect  which  he  will  have  ;  and  if  he  elects  the  lands 
devised  to  him,  he  must  convey  his  own  to  the  person  to  whom  the  testator  had  devised  them.  On 
the  subject  of  election,  see  a  valuable  note  of  Mr.  Thomas's,  to  his  edition  of  Co.  Lit.  vol.  i.  p.  454. 

(a)  In  what  cases  lands,  acquired  after  the  time  of  making  the  will,  are  held  to  pass,  see  infra, 
page  438. 

(6)  This  appears  to  be  the  case  of  a  devise  by  a  mortgagee :  The  mortgagor,  however,  would 
have  a  right,  in  equity,  to  redeem  as  against  the  devisee,  unless  the  case  was  one  in  which  the  mort- 
gagee had  been  long  in  possession,  and  the  mortgagor  had  lost  his  right  to  redeem.  On  this  subject, 
see  Mr.  Coventry's  edition  of  Powell  on  Mortgages,  361. 


cu.  xxru. 

Lit.  sect.  585. 
586.     Dier, 
253.  1  : 

F.  N.  H.  121. 
Co  super  Lit. 
111.8.  83.3. 
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devisable  as  land  is,  and  will  pass  without  the  attornment 
of  the  tenant.  The  like  law  is  of  a  reversion  also.  And  a 
man  may  devise  a  rent  dc  imrn  issuing  out  of  land,  or  a  rent 
issuing  out  of  land  that  is  in  csse  before.  And  therefore 
if  a  man  make  a  lease  for  life,  or  years,  rendering  rent, 
the  lessor  may  devise  this  rent.  So  if  a  rent  be  grant  nl 
to  one  and  his  heirs,  the  grantee  may  devise  this  rent. 
So  a  man  that  is  seised  of  land  in  fee  may  devise  any  rent 
out  of  it  at  his  pleasure.  And  therefore  if  a  man  that 
holdeth  his  land  by  knight's  service  in  chief,  by  his  will 
dov  ise  any  rent,  common,  or  other  profit  out  of  it ;  this 
devise  is  good,  and  that  albeit  the-rent  or  profit  dotli 
amount  to  the  value  of  the  whole  land ;  as  if  one  had 
three  acres  of  land  worth  throe  shillings  by  the  year,  and 
he  devise  three  shillings  rent  out  of  it,  this  is  a  good 
devise  of  the  whole  rent;  but  in  this  case,  the  rent  shall 
issue  out  of  two  parts  of  the  land,  and  a  third  part  shall 
be  free  and  not  charged  with  it,  but  he  may  charge  two 
parts  in  three  parts  of  such  lands  at  his  pleasure.  And 
so  also  it  is  if  a  man  have  lands  holden  by  knight's  service 
and  not  in  capite,  and  other  lands  in  socage,  he  may 
charge  two  parts  of  the  knight's  service  land,  and  all  his 
socage  land  at  his  pleasure  (c).  And  if  a  man  have  lands 
held  in  socage,  and  no  lands  held  in  capite,  or  by  knight's 
service,  he  may  devise  what  rent  he  will  out  of  it.  l*ut  a 
man  cannot  devise  a  rent,  common,  or  any  such  thing  out 
of  another  man's  land  that  is  none  of  his  own,  nor  out  of 
that  he  hath  not.  And  therefore  if  one  devise  10/.  out 
of  his  manor  of  Dale,  when  in  truth  he  hath  no  such 
manor,  this  devise  is  void.  If  a  rent  be  granted  to  me  Occupant, 
for  the  life  of  /.  & ;  it  seems  F  may  not  devise  this  rent, 
but  that  the  terre-tcnant  shall  hold  it  as  an  occupant  (d). 

15.  Where 


(<0  s-  (/). 

ion  of  tic;  statute  of  Frauds  (f  9  Cfcr.S.  c.  3.),  which  authorises  the  dc. 

/>Mr  an  I  re  ric  *,  and  which  directs,   that  in   ease   no  devise  is  made  of  them  they  shall  be   real 
11   the.  hands  of  the  heir  in   case  they  come  to  him  as  special  occupant  ;  and  if  thci 
special  occupant,  then  they  are  to  go  (O  the  executors  or  administrators  and  be  assets  in  their  hands  ; 
and    tin-   «_»th  section   of  the  act   of  the  14  (*n>.  y.  /•.  •-.<).  directs,  that  if  there   is  neither  devisee  or 
special  occupant,  the   lands,  or  so  much  as  is  not  devised,  shall  be  applied  and  distributed  in  the 
same  manner  as  the  personal  estate  of  the  testator  or  intestate.      An  estate  pur  autre  vie,  limited  to  ;i 
liis  executors  and  administrators,  is  a  case  (supposing  executors  and  administrators  may  take  as 
special  occupants,  and  it  now  seems  to  be  settled  (and  properly,  it  is  conceived)  that  they  may),  which 
is  not  expressly  provided  for  by  either  of  the  above  noticed  acts,  so  far  as  respects  the  application  of 
the  prop,  i  iy  ./.s  f>,rsonal  property.     The  executors  or  administrators,  however,  will  be  liable  in  such  ;\ 
apply  and   distribute  it  in  the  same  way  as  in  the   case  provided  for  by  the  above  acts.     Sec 
v.  n'ati-ncorth,  7  >  V  will  devising  an  estate  pur  autre  vie,  limited  to  cxecut 

administrators,  must  clearly  he   attested  by  three  witnesses,    as   required    by  the    statute  : — for  the 
respects    devises   of  estates   pur  aitfn- rii-,  nukes   no  distinction,  it  is  con;' 
]>nr  mitre  ci,-  limited  to  the  heir,  or  limited  to  the  executors  or  administrators. 
In  the  latter  case  j  a  devise  not  agreeable  to  the  statute  would  be  bad,  it  is  apprehended,  both  at  law 
and    in  equity  ;  and  the   executors  in  such  a  case  must  apply  and  distribute  the  property  in  ti 
manner  as  the  personal  estate  of  the  testator. 


*  The   statute  of  Frauds  directs  devises  of  estates  pur  aulre  vie  to  be  by  will  in  writing,  signed 
1>>  the  dcvifor.  or  by  some  other  person  in  his  presence,  and  by  his  express  directions  attt-- 
subscribed  in  the  presence  of  the  testator  by  three  or  more  witnesses. 
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15.  Where  a  man  is  seised  of  a  house  in  fee,  and  may 
devise  the  house  itself,  there  it  seems  he  may  devise  the 
doors,  windows,  wainscot,   or  the  like   incidents  of  the 
house.     And  where  a  man  may  devise  the  land  itself,   it 
seems  he  may  devise  the  trees  or  grass  growing  upon  the 
land,  quando  licet  id  quod  majm,  videtur  Sf  licere  id  quod 
minus.     Bat  where  the  land  itself  is  not  devisable,  there 
such  things  incident  or  annexed  to,  *  or  growing  or  being 
upon  it,  are  not  devisable.     And  therefore  tenant  in  tail, 
for  life,  or  years,  of  land  may  not  devise  the  houses,   or 
windows,  doors  or  wainscot  of  houses,  or  trees,   or  grass 
being   or  growing  thereupon,    but  this    devise   is   void. 

16.  Where  a  man  hath  a  use  that  is  not  executed  by  the 
statute  of  uses,  but  remains  at  the  common  law,  he  may 
devise  it  as  he  may  any  other  thing :   and  therefore  if  one 
be  possessed  of  a  term  of  years,  and  grant  it  over  to 
another  to  the  use  of  the  grantor,   he  may  dispose  of  this 
use  by  his  will,  for  it  is  in  the  nature  of  a  chattel.     But 
if  a  man  have  such  use  in  joint-tenancy,  he  cannot  devise 
it.     17.  All  manner  of  goods  and  chattels  real  and  per- 
sonal may  be  devised  by  testament.     And  therefore  leases 
for  years  of  lands,  grant  for  years  of  rent,  common,   or 
the  like,  wardships  of  the  bodies  and  lands  of  heirs  of 
tenants  by  tenure  in  capitc,  and   by  knight's  service  (e), 
cattle,  as  oxen,  sheep,  horses,  &c.  gold,  silver,   money, 
plate,  household  stuff,  as  beds,  pots,  pans,  platters,  &c. 
corn,  wool,  and  implements  of  husbandry,  may  be  devised 
by  will ;  and  not  only  those  a  man  hath  at  the  time  of  the 
devise,  but  those  a  man  is  to  have  or  may  have  afterwards. 
And  therefore  it  is  held,  that  a  man  may  give  his  corn 
that  shall  grow  in  such  a  ground  the  next  year  after  his 
death  (/),  or  the  wool  or  Iambs  his  flock  of  sheep  shall 
yield  the  next  year  after  his  death ;  and  that  these  devises 
are  good  :  but  if  in  this  case  there  shall  be  no  such  corn 
growing  in  that  ground,  or  any  lambs  or  wool  arising  out 
of  his  flock  that  year,  the  legacy  is  fruitless.     And  yet 
if  the  testator  devise  to  /.  S.  twenty  quarters  of  corn,   or 
twenty  lambs,  and  doth  will  that  the  same  shall  be  paid 
out  of  his  corn  that  shall  grow,   or  out  of  his  flock  the 
next  year,  and  there  be  not  so  much  corn,  or  not  so  many 
Jambs,  or  not  any  at  all  growing  or  arising,  yet  this  is  a 
good  devise,  and  the  things  must  be  paid.    In  like  manner 
if  a  man  give  to  /.  S.  a  horse,  or  a  yoke  of  oxen ;  in  this 
ease,    albeit  the  testator  have  neither  horse  or  yoke  of 
oxen,    yet  the  devise   is  good  and  must  be   performed. 
18.  Things  in  action,  as  debts  and  the  like,  albeit  they  bo 
not  grantable  by  deed  in  the  life-time  of  the  party  yet  are 
they  devisable  by  will.    And  therefore  if  the  testator  doth 
by  his  will  give  any  debt  due  to  him  on  an  obligation,   or 
on  a  contract,   or  the  like,   this  devise  is  good.     And  the 
thing  devised  may  be  had  thus ;   the  testator  may,   if  he 
will,  make  the  legatary  executor  as  to  that  debt,  or  if  he 

do 


CH.  XXIII. 

Co.  4. 63. 
Perk,  sect. 
512.  518. 
Co.  11. 
Rich.  Liford's 
case,  Kelw. 
88. 


Perk.  sect. 
500. 

See  Uses. 


Swinb.  part  3. 
sect.  5. 
Perk.  sect. 
511.  525. 


(e}  See  the  statute  12  Car.  2.  c.  24,  and  supra,  pajje  420  a,  »*te  (/). 

(  /)  Where  the  devisee  of  the  lands,  as  devisee,  shall  be  entitled  to  growing  corn  and  other 
ments,    see  the  case  of  (Vast  v.  Moore,  8  East's  T.  R.  339  j  and  see  Toller's  Executors  and  Adminis- 
trators. 


CH.  xxm,  OF  A  TESTAMENT. 

do  not,  the  legatary  may  sue  the  executor  in  the  spiritual 
court,  or  in  some  court  of  equity,  and  thereby  compel  the 
executor  cither  to  recover  it  himself  (#),  and  so  to  pay  it 
to  the  legatary,  or  to  give  the  legatary  power  to  sue  for 
and  recover  it  himself  in  the  executor's  name.  But  if  it 
be  such  a  cause  of  action,  as  is  altogether  uncertain,  as 
where  a  man  may  have  an  action  against  another,  for 
taking  away  his  goods,  or  to  compel  him  to  make  an 
account,  or  the  like,  this  is  such  a  cause  of  action  as  is 
not  devisable  (h).  *  And  yet  possibilities  and  incertainties  *  P.  431. 
are  in  divers  cases  devisable.  And  therefore  if  one  hi 
money  to  be  paid  him  on  a  mortgage,  he  may  dev  ise  this 
money  when  it  comes;  as  if  I  ciifeoft*  a  stranger  of  land, 
upon  condition  that  if  he  do  not  pay  me  twenty  pounds 
such  a  day,  that  I  may  re-enter,  in  this  case  I  may  devise 
this  twenty  pounds  if  it  be  paid,  and  the  devise  is  good, 
albeit  it  be  made  before  the  day  of  payment  come.  And 
if  a  man  be  possessed  of  a  term  of  years,  and  devise  all 
the  residue  of  that  term  of  years  that  shall  be  to  come  at 
the  time  of  his  death ;  this  devise  is  good  (£),  and  yet  such 
a  grant  by  deed  is  void.  But  a  mere  possibility,  and  a 
thing  altogether  incertain  is  no  more  devisable  by  will, 
than  it  is  grantable  by  deed  (£).  19.  Emblements,  i.e.  the  Devise  of  em- 
corn  that  is  sown  and  growing  upon  a  man's  ground  at  the  blements. 
time  of  his  death,  and  which  himself  should  have  reaped 
if  he  had  lired  to  the  harvest,  (as  in  most  cases  he  shall 
where  he  doth  sow  it)  are  devisable.  And  therefore  if  a 
man  have  land  in  fee-simple,  fee-tail,  for  life,  or  years, 
and  sow  it  with  corn;  he  may  devise  the  corn  at  his  death 
to  whom  he  pleaseth(7).  And  yet  if  lessee  for  years  sow 
liis  land  so  little  a  while  before  his  term  expire,  that  it 
cannot  be  ripe  before  the  end  of  the  term,  and  he  die,  it 
seems  he  cannot  devise  this  corn,  for  if  he  had  lived 
he  could  not  have  reaped  it  after  the  end  of  the  term. 

Pork.  sect.        20.  Obligations,    counterparts  of   leases,    and   such  like  Devise  of  ob- 
things,  also  are  devisable;  but  in  this  case,  the  devisee  legations, 
cannot  sue  upon  the  obligation  in  his  own  name,  nor  enter 
for  the  condition  broken  upon  the  lease  if  there  be  cause ; 
but  he  may  cancel,  give,  sell,  or  deliver  up  the  obligation, 
or  counterpart  to  the  obligor,  or  lessee  (?/«)•     And  finally, 
whatsoever  shall  come  to  the  executor  after  the  death  of 
the   testator  in   the   right  of  his   executorship,   may  be 
devised  by  the  last  will   and   testament  of  the  testator. 

21.Tho 


Perk,  sect. 
517. 

r.ro.  * 

Dior,  «72. 

IMowil.  ,Vj(). 


Child's    case, 
17Jac.  B.  R. 


Perk.  sort. 

.'1,  ,Vo. 
See  in  Grant. 


Or)  Itnowaeems  to  be  settled,  that  a  pecuniary  legatee  cannot  sue   the  executor  in  a  court  of 

r.-iniin-n  l;\\v,  even  after  there  has  been  an  assent  to  the  legacy.     See  Decks  v.  Strutt,  5  T.  R.  690; 

i  1  /vYnj/on,  Peake,7;5.     Mayor  of  Southampton  v.  (»'»«»•<<?,  BT.il.  598.     Hut  it  has   been    In  Id, 

that  an  action  will  lie  for  tlie  recovery  of  a  specific  legacy  after  there  has  been  an  assent  to  it.    See 

Doc  v.  r.'i/i/,  :\  East's  T.  U.  120. 

(/O  tor,  it  is  presumed,  would  have  a  right  to  bring  the  action. 

(t)  See    si;,  4096,  note  (A),  with  respect  to  terms  of  years   acquired  under    r« 

leases  mail.    ;itt»  r  the  date  of  the  will. 

(fc)  As  to  such  possibilities  as  are,  and  as  to  such  as  are  not  devisable,  see  Treat,  on  Marr.  Sett, 
page  56. 

(/)  See  sapra,  note  (/),  and  also  page  244,  note  (t/)  ;  and  Yin.  Abr.  tit.  Devise  (1. 5.) 

(»»)  Not  until  after  the  executor  lias  assented  to  the  bequest. 
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21.  The  goods  and  chattels  that  a  man  hath  jointly  with 
another  are  not  devisable.  And  therefore  if  there  be 
two  joint-tenants  of  goods  or  chattels,  as  where  such 
things  are  given  to  two,  or  two  do  buy  such  things  toge- 
ther, and  one  of  them  devise  his  part  of  the  things  to  a 
stranger;  this  devise  is  void  (w).  Insomuch  that  if  in  this 
case  the  testator  make  the  other  joint-tenant  his  executor, 
the  will  as  to  this  is  void,  and  he  shall  not  be  charged  as 
executor  for  those  goods,  but  he  shall  have  them  altogether 
by  right  of  survivorship  (o).  22.  The  goods  and  chattels 
that  a  man  hath  in  another's  right  are  not  devisable ;  and 
therefore  an  executor  or  administrator  cannot  devise  the 
goods  and  chattels  he  hath  as  executor  or  administrator, 
for  such  a  devise  is  void.  Howbeit  the  executor  may 
appoint  an  executor  of  the  goods  of  the  first  testator, 
which  the  administrator  cannot  do ;  and  of  the  profits  that 
do  arise  by  the  goods  and  chattels  the  executor  or  admi- 
nistrator hath  during  the  time  of  his  administration,  he 
may  make  disposition.  The  goods  and  chattels  belonging 
to  colleges  or  hospitals  may  not  be  devised  by  the  testa- 
ments of  the  *  masters  or  governors  thereof;  nor  the 
goods  and  chattels  belonging  to  other  corporations,  by  the 
mayors,  bailiffs,  or  heads  thereof.  And  the  goods  and 
chattels  that  church-wardens  have  in  the  right  of  the 
church  are  not  devisable.  All  the  chattels  real  that  a  man 
hath  in  the  right  of  his  wife  by  her  means,  and  all  the 
obligations  that  are  made  to  her  alone  before  or  during  the 
time  of  the  coverture,  and  the  chattels  real  or  personal  that 
his  wife  hath  as  executrix  to  any  other,  are  not  devisable 
by  the  testament  of  the  husband  (p).  But  all  the  chattels 
personal  that  a  man  hath  by  his  wife  which  she  hath  in 
her  own  right,  and  the  debts  due  upon  obligations  made 
to  the  husband  and  wife  both  during  the  coverture,  are 
devisable  by  the  testament  of  the  husband.  23.  Such 
things  as  are  annexed,  and  incident  to  a  freehold  or  inhe- 
ritance, 


CH.  XXIII. 

Perk.  sect. 

526. 

Lit.  sect.  287. 

Doct.  &  Stu. 
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Plowd.  f>25. 
Bro.  Adminis- 
trator, 7. 
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Doct.  &  Stu. 
lib.  2.  c.  35. 
Perk.  sect. 

496.  498,  499. 
560. 

Doct.  &  Stu. 
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(n)  "  But  an  exception  must  be  made  of  the  goods  and  chattels  of  merchants  or  traders;  for  Ihe 
wares,  merchandizes,  debts,  or  duties,  which  they  have  as  joint-merchants,  shall  not  survive,  but 
shall  go  to  the  executors  of  the  deceased,  per  leg  em  mercatoriam,  which  is  part  of  the  law  of  this  realm, 
for  the  advancement  of  trade  and  commerce,  which  is  pro  bono  publico ;  for  the  rule  is,  that  jus 
accrescendi  inter  mercatores  pro  bencficio  commercii  locum  non  habet.  Co.  Lit.  182,  a.  See  further  Yin. 
Abr.  tit.  Joint-tenants (B.)  Bac.  Abr.  tit.  Joint-tenant,  &c.  (C.)  A  bequest  of  chattels  by  a  joint- 
tenant  may  become  good  by  his  surviving  the  other;  and  even  in  the  case  of  a  devise  of  real  estate, 
the  devise  will  be  good  if  he  survives,  and  subsequently  to  the  other's  death  republishes  his  will;  and 
if  the  joint-tenancy  is  severed,  and  after  such  severance  the  will  is  republished,  in  this  case  also  the 
devise  will  be  good."  In  the  case  of  copyholds,  a  surrender  by  a  joint-tenant  to  the  use  of  his  will, 
•would,  it  is  presumed,  sever  the  joint-tenancy,  and  the  will  would  be  good.  In  the  case  of  joint- 
tenants,  a  surrender  may  still  be  necessary  notwithstanding  the  act  of  the  55  Geo.  3.  c.  192. 

(o)  If  any  thing  was  given  to  the  executor  for  his  own  benefit,  the  case  would  then  be  one  of 
election. 

(p)  A  man  may  sell  or  dispose  of  chattels  real,  which  he  has  in  right  of  his  wife;  and  if  he  does 
not-  do  so  and  survives  his  wife,  they  become  absolutely  his  own ;  but  if  he  dies  before  his  wife 
•without  having  made  any  disposition  of  them,  he  cannot  dispose  of  them  by  will,  except  such  equit- 
able interest  as  he  may  have  acquired  in  them  by  contract  or  settlement  before  marriage.  Choses 
in  action  which  a  man  has  in  right  of  his  wife,  he  may  reduce  into  possession  by  receiving,  or  re- 
covering them  at  law  ;  and  if  he  docs  so,  they  become  absolutely  his  own,  and  he  may  bequeath 
them  by  will.  But  if  he  dies  before  his  wife  without  having  received  or  recovered  them,  they  will 
survive  to  the  wife,  unless  he  has  become  entitled  to  them,  in  equity,  under  a  settlement  or  contract 
made  before  marriage,  in  which  case  they  will,  in  equity,  form  a  part  of  his  personal  estate;  and 
Ins  disposition  of  them  will,  in  equity,  be  good. 
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ritance,   so  that  they  cannot  be  severed  from  it  by  him  annexed  to 
that  hath  the  property  of  them,  as  wainscot,  and  glass  to  sonie  other 
houses,   and  the  like,  are  not  devisable,  but  in  such  cases  thmg> 
where  the  tiling  itself  to  which  it  is  annexed  is  devise- 
ablc  (>/).      "21.  The  goods   and  chattels  that  are  another 
man's   are  not  devisable ;    and  therefore  if  a  man  give 
another  man's  horse,    it  is  a  void  devise  (r).     So  if  one   Devise  of 
devise  the  tilings  that  by  special  custom  of  some  places,  things  that  are 
as  the  heir-looms,  do  belong  to  the  heir,  this  devise  is  "P^6  ^be- 
void  ;  for  they  are  not  devisable  from  him.    25.  ft'  a  bishop  jong  not  linto 
have  a  ward  belonging  to  his  bishoprick  fallen,   he  may  his  executor, 
devise  it;    but  if  a  church  of  his  become  void  in  his  life-  Devise  of  a 
time,  he  cannot  devise  the  presentation.     If  a  parson  of  a  presentation 
church  have  the  advowson  in  fee,  and  he  devise  that  his  to  a  church, 
executors  two  or  three  of  them  shall  present  at  the  next 
avoidance;   this  is  a  good  devise (s).     2G.  All  these  things 
before  that  are  devisable,  when  they  are  devised  must  be 
named,  and  devised  either  by  their  proper  name,  or  other- 
wise described  by  some  other  matter  whereby  the  mind 
of  the  testator  may  be  known  and  discerned  ;  for  if  he  err  Mistake  or 
and  mistake  in  the  name  or  substance  of  the  thing  devised,  error  in  the 
or  it  be  so  incertainly  devised  and  described  that  it  cannot  tuin8  devised, 
be  perceived  what  he  intendeth,  the  devise  is  void.     And 
therefore  if  one  devise  a  piece  of  ground  by  the  name  of 
a  messuage,  except  it  be  so  called,  the  devise  is  void  (t). 
And  yet  by  the  devise  of  the  use,  profit,  or  occupation  of 
land,  the  land  itself  is  well  devised  (it);  and  by  the  devise 
of  land  itself,  the  reversion  thereof  may  be  devised.     But 
if  one  intending  to  devise  a  horse,  doth  devise  an  ox  ;    or 
meaning  to  give  gold,  doth  give  apparel;   these  legacies 
arc  void  (x),  unless  his  meaning  may  appear  by  some  cir- 
cumstance to  be  otherwise ;    as  if  a  man  have  but  one 
liorso,  and  he  be  called  Arundcl,  and  he  devise  his  ho, 
ISucvphal ;  this  legacy  is  good  enough.      And  if  a  mini 
all  his  money  in  such  a  chest,  when  in  truth  there  is 
jio  money  in  that  chest;  or  give  to  another  the  ten  pounds 
which  /.  S.  doth  owe  him,  when  in  truth  /.  S.  doth  not 
owe  any  such  money  ;  this  devise  is  void.     And  yet  if  the 
devise  be  thus,  viz.  I  give  to  A.  B.  ten  pounds  and  *  I  will      *  p.  433. 
that  the  same  be  paid  of  the  money  I  have  in  such  a  chest, 
or  of  the  money  which  such  a  man  doth  owe  me ;   in  this 
case  the  devise  is  good,  albeit  there  be  not  any  money  in 
the  chest  or  owing  :  and  if  one  give  ten  pounds  remaining 
in  such  a  chest,  whereas  in  truth  there  is  but  five  pounds 
in  the  chest ;   in  this  case,  the  legacy  is  good  for  the  five 
pounds.    But  error  and  mistake  in  the  quantity  and  quality 

of 


(<]}  Query  of  this,  where  the  absolute  interest  in  both  the  house  and  the  thing  annexed  to  it  belong 
to  ili«-  testator? 
(r)  Tliis  might  be  a  case  of  election.     See  supra,  pa^e  4'29,  note  (z). 

1  i  Mich  a  case  a  diHercnt  rule  would  appear  to  prevail   to  that  which  prevails  in  the  case  of  a 
patron  \vlu)  i*  m>t  also   incumbent,  fora    devise  or  any  other  disposition  by  the  latter   of  the  next 

r  the  church  /i</.s  net  mil  I  y  become  coitl,  is  tad. 
(0  Sc<-  siiura,  pa»e4t»,  note  (r). 
("  .   note  ((/>. 

"t"  this,  unless  the  mistake  was  apparent  on   the  face  of  the  will,  or  there  was  some 
latent  ambiguity  which  could  be  cleared  up  by  parol  evidence. 
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of  the  thing  devised,  when  the  same  for  the  substance  of 
it  is  certain,  doth  not  hurt:  and  therefore,  if  the  testator, 
meaning  to  give  the  fourth  part  of  his  goods,  give  the  one 
half;  or  meaning  to  give  but  fifty  pounds,  give  one  hun- 
dred pounds ;  or  e  converse,  meaning  to  give  a  greater, 
doth  give  a  less  quantity  or  sum;  in  these  cases,  the 
legacy  is  good,  and  the  legatary  shall  hare  as  much  as  the 
Incertainty  in  testator  did  mean  (y).  If  a  man  give  his  white  horse, 

viscdhing  dC~     wl)en  in  truth  lle  hatl1  but   one  k°rse  antl  tliat  is  blaclc  ; 

this  is  a  good  devise  or  this  horse :   and  if  the  thing  de-  Swinb.  part  7, 

vised  be  under  such  general  words  that  the  mind  of  the  caP- 10> 
testator  cannot  be  known  by  it,  the  devise  is  void  :  and 
therefore,  if  the  testator  say,  I  do  bequeath  something, 
or  I  bequeath  a  substance,  or  I  bequeath  a  body,  or  f 
bequeath,  or  the  like ;  these  devises  are  void  for  incer- 
tainty :  so  if  he  say,  I  do  give  lands,  or  I  do  give  goods; 
these  devises  are  void  (z).  And  yet  if  the  testator  give  a 
horse,  an  ox,  a  gold  chain,  or  the  like,  indefinitely ;  in 
these  cases,  the  devise  is  good,  albeit  he  have  no  such 
thing  (a).  But  if  one  devise  thus,  I  give  lead,  money, 
wheat,  oil,  or  the  like ;  and  say  not  how  much,  or  what 
quantity  ;  this  legacy  is  void  for  incertainty,  or  at  least 
the  executor  may  deliver  what  quantity  thereof  he  will, 

Seventhly,  in  an(*  tu*s  suaM  satisfy  the  legacy.  7.  As  touching  the  terms  Swinb.  289, 
respect  of  the  of  a  devise  it  must  be  'mown,  that  if  one  devise  any  thing 
tenures  and  to  wicked  ends,  or  upon  wicked  conditions,  as  to  the  end, 
cause'10"8'  that  tbe  devisee  sfta11  kil1  a  man»  or  because  ne  natn  Billed 
endTofThe  a  man»  or  tbe  ^e;  tnese  devises  are  void,  in  like  manner 
devise.  as  it  is  when  the  cause  or  motive  is  false,  as  because  one 

is  my  cousin,  or  hath  lent  me  money,   I  devise  to  him 
twenty  pounds ;  and  he  is  not  my  cousin,  or  did  not  lend 
A  caveat  for      me  money ;   these  devises  are  void.     And  as  touching  the  Co.  3.  36, 

testaments  rest  °^  tbe  Pr°Perties  °f  a  g°°d  devise,  see  them  before  in. 
the  properties  of  a  good  testament :  and  here  by  the  way, 
be  advised  if  thou  hast  land  to  settle,  rather  to  do  it  by 
act  executed  by  advice  of  learned  counsel  in  thy  life  and 
health-time,  and  therein  add  such  conditions  and  provisoes 
of  revocation  and  otherwise  as  thou  wilt ;  or  if  thou  wilt 
do  it  by  will,  then  do  it  in  thy  perfect  memory  and  by 
learned  advice :  let  the  will  be  indented  and  of  two  parts, 
and  leave  one  part  with  a  friend,  that  it  be  not  suppressed 
after  thy  death  (6);  let  there  be  credible  witnesses  to  the 
publication  thereof,  and  let  their  names  be  subscribed  to 
it :  let  the  whole  will  be  written  with  one  hand  and  in  one 
piece  of  paper  or  parchment,  for  fear  of  alteration,  addi- 
*  P.  434.  tion,  or  diminution :  let  *  the  hand  and  seal  of  the  devisor 

be 

(?/)  It  is  presumed  he  would  be  entitled  to  the  whole  of  what  was  given,  unless  it  appeared  on 
the  face  of  the  will  that  the  testator  did  not  mean  so  much,  or  unless  there  was  some  latent  ambi- 
guity which  could  be  cleared  up  by  parol  evidence. 

(z)  If  it  appeared  from  the  will  that  the  testator  intended  to  give  all  his  lands,  or  all  his  goods, 
or  all  at  a  certain  place,  the  devise  or  bequest  would,  it  is  conceived,  be  good. 

(a)  The  executors  in  such  a  case  must  purchase  the  thing  given,  provided  they  have  assets. 

(i)  Where  there  is  a  duplicate  of  the  will,  and  the  testator  cancels  that  part  which  is  in  his  own 
custody,  it  is  an  effectual  cancelling  of  the  will,  although  the  other  part  remains  whole  and  mi- 
cancelled  ;  (2  Vern.  742.  Onions  v.  Tyrer,  I  P.  Wins.  345.  S.  C.)  that  is,  if  there  was  a  real  intention 
to  cancel.  See  supra,  page  409,  note  (/t). 
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be  set  to  it :  and  if  it  be  in  several  parts,  let  his  hand  and 
seal  and  the  hands  of  the  witnesses  be  to  every  part;  if 
there  be  any  rasing  or  interlining,  let  there  be  a  memo- 
randum of  it.  And  if  thou  make  any  revocation  of  thy 
will,  do  it  by  good  advice  and  by  writing;  Vox  audita  perit, 
lit  era  script  a  manet  (c). 

Plowd.  540.          The  general  rules  for  the  exposition  of  wills  are  these ; 

Co.  super  Lit.  that  they  must  have  a  favorable  and  benign  interpreta- 
tion ;  and  as  near  to  the  mind  and  intent  of  the  testator  as 
may  be  ;  and  yet  so  withal,  as  his  intent  may  stand  with 
the  rules  of  law,  and  be  not  repugnant  thereunto.  It  is 
said  to  be  therefore  a  maxim  of  law,  Quod  ultima  voluntas 
testator  is  jH'riiiiplciida  cst  sccundum  vcram  intcntioncm  suam, 
according  to  these  verses  (d} : 

Scd  Icyum  servanda  fides ;  suprema  voluntas 
Quod  mandat  farique  jubet,  parere  necesse  est. 

and  how  he  shall  so  take 


8.  The  expo- 
silion  of  tes- 
taments and 
devises,  and 
how  they  shall 
be   construed 
and  taken. 
Devises  of 
land. 

First,  in  re- 
spect of  the 
person  that  is 
to  take  by  the 
devise ;  and 
what,  when, 
by  the  devise. 


(c)  As  to  revocation,  see  supra,  page  409,  note  (7i). 

(</)  In  construing  or  expounding  wills,  especially  obscure  inartificially  drawn  ones,  the  whole 
v>ill  must  he  taken  together.  The  intention  of  the  testator  is  to  be  collected,  as  it  is  expressed, 
ex  visceribus  testatnenti  * ;  and  as  by  the  statute  of  Frauds,  a  will  of  lands  must  be  in  writing,  and  as 
the  same  statute  says,  "  that  no  will  in  writing  shall  be  repealed,  nor  any  clause,  devise,  or  bequest 
therein  altered  or  changed  by  any  words,  or  by  will  by  word  of  mouth  only,"  the  testator's  intention 
must,  as  a  general  rule,  be  ascertained  or  derived  from  the  will  itself,  for  if  parol  evidence  could  be 
admitted  to  shew  what  was  the  testator's  intention,  where  it  was  doubtful  or  uncertain  upon  the 
lace  of  the  will,  this  would  be  going  far  towards  annulling  the  statute.  Parol  evidence,  however, 
as  (o  matters  of  fact,  will  be  admitted  in  order  to  afford  data  upon  which  to  guide  the  opinion  of 
the  court.  Thus,  parol  evidence  will  be  admitted  to  shew  the  situation  of  a  testator,  the  number 
of  his  children,  and  the  nature  and  amount  of  the  property  he  was  possessed  of  at  the  time  of  making 
his  trill,  (though  not  afterwards ;  see  Driver  v.  Frank,  3  Manic  &  Selw.  30,)  as  these  are  circum- 
Mauc.es  from  which  arguments  may  be  drawn  respecting  his  intention.  See  Doe  v.  Iluthwaite, 
i  rn.  &  Aid.  63'J  t.  So  parol  evid'ence  will  be  admitted  to  explain  latent  ambiguities.  But  where 
1  evidence  is  admitted  to  explain  a  will,  such  evidence  may  be  encountered  by  similar  evidence. 
,l<nii  s  v.  Vt 'u-»itin,  l  11  lacks t.  R.  60.  Thomas  v.  Tliomas,  6  T.  R.  671.  Parol  evidence  cannot  be  re- 
cei\ed  to  shew  a  mistake  in  the  will,  as  the  omission  of  a  particular  estate,  the  name  of  an  in- 
tended (1«  \IM  <-,  &c. ;  nor  will  the  written  instructions  from  which  the  draft  of  the  will  was  prepared, 
b«  received  as  evidence  of  the  mistake.  See  Xcu'burgh  \.Neicburgh,  5Madd.  364.  In  the  < 
however,  of  Homer  \.  Hippi'slcy,  1  Turn.  49,  parol  evidence  was  received  to  shew  that  written  limi- 
tations of  real  estate  in>erted  in  a  codicil  were  inserted  by  mistake,  and  the  codicil  set  aside  as  to 
such  limitations.  [Query  of  the  above  case,  as  interfering  with  the  statute  of  Frauds.]  As  to  any 
omission  in  the  bequest  of  personal  property,  see  Bocklc  \.Yonde,  3  Phil.  141.  The  testator's  intention 
•  metirnes  obscured  or  rendered  difficult  to  be  understood  by  the  omission  of  some  necessary 
words,  or  by  the  introduction  of  some  unnecessary  ones,  or  by  the  ill  arrangement  of  the  words  of  the 
will.  In  such  cases  the  will  is  always  read  or  construed  as  if  it  contained  the  omitted  words,  or  did 
not  contain  the  unnecessary  ones,  or  as  if  the  arrangement  had  been  grammatical  and  correct.  See 
Doe  v.  Mulgravc,  5T.  R.  323.  WriglU  v.  Holford,  JLofYt,  444.  Denn  v.  Page,  cited  3T.  R.  87. 

After  ascertaining  the  intent  of  the  testator,  the  next  thing  to  attend  to,  in  the  exposition  of  wills, 
is,  to  see  how  far  such  intent  is  consistent  with  the  rules  of  law-  for  no  intention  of  a  testator,  how- 
elcarly  expressed,  can  have  effect  given  to  it  when  it  is  contrary  to  the  rules  and  principles 
of  law.     See  2  Burr.  1109. 

General 


*  Rnt  where  there  arc  distinct  devises  in  a  will,  and  there  is  no  connection  between  them,  one 
OMMot  be  adduced  in  aid  in  construing  another.  See  Right  v.  Coinpton,  9  East's  T.R.  1J70  ;  and  see 
further  on  this  subject,  Fenny  v.  Euestace,  4  Maule  &  Selw.  68,  and  Meredith  v.  Meredith,  10  East's 

t  If  the  testator's  intention  cannot  be  made  out  with  this  kind  of  aid,  his  will,  so  far  as  it  cannot 
be  understood,  will  he  void  for  uncertainty.  It  may  he  proper  to  observe,  that  a  will  must  not  be 
i  xp. Minded  by  cmijtcturcs  as  to  what  might  be  the  probable  intention  of  the  testator.  See  Hay  v.  Lord 
'  3T.  R.  86. 
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If.  a  devise  be  made  of  land  to  /.  S.  and  the  heirs  male  Terms  of  the 
of  his  body;  by  this  devise  the  sons  and  not  the  daughters  Law,  tit.De-   . 

Of  vise. 

General  words  in  one  part  of  a  will,  may  be  restrained  by  more  special  words  in  another  part,  and 
c  converso,  according  to  what  appears  to  Jiave  been  the  real  intention  of  the  testator  ;  and  in  cases 
where  the  testator  has  manifested  a  general  intent,  and  a  special  or  particular  one  inconsistent  with 
it,  the  construction  must  be  such  as  to  effectuate  the  general  one,  though  thereby  the  particular  in- 
tent may  be  defeated.  Robinson  v.  Robimon,  1  Burr.  38.  Doe  v.  Applin,  4T.  R.  82.  Doe  v.  Halley, 
8  T.  R.  5.  Jesson  v.  Wright,  Bli.  P.  C.  51. 

Technical  words  are  presumed  to  be  used  in  the  sense  which  the  law  has  appropriated  to  them, 
unless  the  contrary  appears.  But  where  the  intention  of  the  testator  is  plain,  it  will  be  allowed  to 
control  the  legal  operation  of  the  words,  however  technical,  unless  the  intention  should  be  contrary  to 
some  rule  or  principle  of  law.  Cowper  v.  Cowper,  2  P.  Wms.  741.  Jesson  v.  Wright,  Bli.  P.  C.  57. 

Introductory  words  often  assist  in  shewing  the  intention  of  a  testator,  and  in  such  cases  the  courts 
have  laid  hold  of  them  as  they  do  of  every  other  circumstance  in  a  will  which  may  help  to  guide 
their  judgment  to  the  right  and  true  construction  of  it.  Hogan  v.  Jackson,  Cowp.  307. 

It  is  a  rule  that  the  heir  at  law  shall  not  be  disinherited  by  a  will,  unless  the  party  claiming  under 
the  will  can  support  his  claim,  either  on  the  express  words  of  the  will,  or  by  necessary  implication 
arising  from  the  words  made  use  of;  for  the  title  of  the  heir  being  founded  upon  the  laws  of  descent, 
which  are  certain,  shall  not  be  defeated  by  an  uncertain  devise.  Prec.  in  Chan.  473.  Cowp.  99. 

A  dubious  expression  in  a  will  may  be  explained  by  a  codicil  or  schedule  annexed  to  such  will. 
Hayes  v.  Foord,  2  Blackst.  Rep.  698. 

In  treating  of  the  rules  of  construction  of  wills,  it  may  be  proper  to  observe,  that  the  distinction 
is  exploded,  which  formerly  prevailed,  between  a  will  beginning  with  these  words  "  As  to  all  my 
worldly  estate  I  dispose  of  the  same  as  follows;"  and  a  will  beginning  with  the  words  "as  to  my 
-worldly  estate,"  omitting  "  all  ;"—  in  fact,  in  construing  wills,  the  courts  pay  very  little  attention  to 
any  such  introductory  words,  as  in  ill-drawn  wills  they  are  mere  words  of  course,  or  matter  of 
form. 

As  connected  with  the  subject  of  the  present  note,  it  may  be  proper  to  inquire,  by  what  words  or 
descriptions  real  property  will  pass,  and  what  estates  or  interests  certain  words  will  create.  The 
limits,  however,  of  a  note,  will  not  admit  of  more  than  a  kind  of  general  notice  of  these  subjects. 
With  respect  to  what  will  pass  by  particular  words,  it  may  be  hardly  necessary  to  say  that  a  devise 
of  all  a  man's  freehold,  copyhold,  and  leasehold  messuages,  lands,  tenements,  advowsons,  rents, 
and  hereditaments,  will  pass  all  the  freehold,  copyhold,  and  leasehold  estates  which  he  is  actually 
seised  or  possessed  of  (in  possession)  at  the  time  of  executing  his  will  :  and  as  to  copyholds,  there 
is  now  no  necessity  to  surrender  them  to  the  use  of  one's  will  *.  And  if  the  language  of  the  will 
is  "all  such  freehold,  &c.  estates  as  he  is  seised  or  possessed  of  either  in  possession,  reversion,  con- 
tingency, or  otherwise  ;"  in  that  case  reversions  and  contingent  interests  which  he  was  actually  en- 
titled to  at  the  execution  of  his  will,  pass  by  it  f. 

If  a  man  expressly  confines  the  devise  to  his  freehold  messuages,  £c.  his  copyhold  or  leasehold 
•will  not  pass,  unless  there  is  something  to  shew  that  he  intended  the  copyhold  or  leasehold  to  pass  ;  —  as 
if  the  devise  is  of  all  his  freehold  messuages,  &c.  at  such  a  place,  and  he  had  no  freehold  there,  but 
had  copyhold  or  leasehold.  [Whether,  and  in  what  cases,  leasehold  or  copyhold  estates  will  pass 
under  a  devise  of  "all  the  testator's  messuages,"  &c.  not  specifying  either  freehold,  leasehold,  or  copy- 
hold, see  infra,  page  437,  note  (9).]  Though  it  is  most  correct  to  devise  by  the  words  "  all  manors, 
messuages,  lands,  tenements,  rents,  advowsons,  hereditaments,  and  real  estate,"  (or  using  such  of  these 
terms  as  apply  in  each  particular  case),  yet  in  fact,  any  words  which  sufficiently  shew  an  intention 

to 


*  But  see  latter  part  of  note  (w),  page  431. 

t  In  what  cases  reversions  and  contingent  interests  will  pass,  where  the  will  does  not  expressly,  or 
by  necessary  inference,  name  such  interests,  see  cases  in  page  422,  note  (?-).  Circumstances,  or  the 
purposes  of  the  devise,  will  be  resorted  to  in  order  to  ascertain  whether  the  testator  by  a  general 
devise,  did  or  did  not  mean  to  include  a  remote  reversion.  Thus,  in  the  case  of  Roe  v.  Avis,  4  T.  R. 
605,  a  devise  in  trust  to  sell  and  pay  debts,  was  held  not  to  pass  a  remote  reversion,  though  the  words 
used  would  otherwise  have  been  sufficient  to  have  passed  it.  Indeed  it  could  not  be  supposed  that 
the  testator  could  regard  it  as  a  saleable  interest. 

In  the  case  of  Doe  v.  Phillips,  1  T.  R.  105,  A.  being  seised  in  fee  in  possession  of  an  undivided 
moiety  of  three  tenements  called  H.  and  in  reversion  of  the  other  moiety,  devised  "  all  his  part, 
purpart,  and  proportion  of  and  in  the  tenement  called  H."  to  B.  Under  this  devise  it  was  held,  that 
the  moiety  in  reversion,  as  well  as  the  one  in  possession,  passed  to  B.  :  and  it  was  so  held,  on  the 
ground,  it  would  appear,  that  had  the  testator  meant  that  only  one  moiety  should  pass,  he  would 
naturally  have  specified  which  of  the  two  he  intended,  and  that  not  having  done  so,  the  inference 
\vas  that  he  meant  to  pass  both.  Some  doubt,  however,  may  be  entertained,  it  is  conceived,  as  to 
the  soundness  of  the  decision  in  the  above  case  —  a  decision  which  in  fact  amounts  to  holding,  that 
devising  a  part  is  devising  the  whole.  There  can  be  little  doubt  but  that  the  testator,  in  devising  his 
"  part,  purpart,  and  proportion,"  (in  the  singular)  merely  had  the  moiety  of  which  he  was  in  pos- 
session in  contemplation,  not  thinking,  most  likely,  about  'his  reversionary  interest  in  the  otla-i 
moiety. 
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Co.  super  Lit.   of  /.  S.  shall  have  the  land.     And  if  a  devise  he  made 

of  laud  to  /.  S.  and  the  heirs  females  of  his  body  ;  by  this 

Plowd.  414.  devise 

to  devise  the  testator's  real  estate,  will  have  the  effect  of  doing  so.  Real  estate  will  therefore  pass 
under  the  word  "hereditaments,"  or  the  word  "  tenements  j"  and  it  will  pass  ev«n  by  the  words 
"  my  property,"  (1'utton  v.  Randall,  1  Jac.  &  Walk.  192),  or  "my  effects,"  where  it  is  sufficiently 
clear  that  the  testator  meant  to  apply  the  term  to  his  real  property.  Doe  v.  White,  1  East,  33.  Doe 
v.  iMnchlntry,  1  1  East,  290.  D<>c  v.  Trout,  15  East,  394.  2  Maule  &  Selw.  448.  So  by  a  devise  of 
"  all  my  rents,"  lands,  &c.  themselves  (at  least  if  on  lease  at  a  rent)  will  pass.  See  Kaye  v.  Laxon, 
l  ISrowu  C.  C.  76.  Muundy  \.  Maundy,  Stra.  1020.  Kerry  v.  Derrick,  Cro.  Jac.  104.  Broughton  v. 
Langlcy,  'J  Ld.  Ravm.  U7.i,  and  Allan  v.  Backhouse,  "2  Ves.  &  B.  74.  In  the  case  of  Johnson  v.  Arnold, 
l  Yes.  'i7o,  the  word  "profit*"  carried  the  lands.  So  the.  words  ''all  my  estate,"  will  pass  lands, 
as  will  the  words  "  all  I  am  worth."  See  Iluxtep  v.  Brooman,  1  Bro.  C.  C.  437  *. 

We  will  now  brietly  inquire  what  estate  or  interest  will  pass  to  the  devisees  by  force  of  certain 
words  or  expiessions.  If  lands  are  devised  to  a  man,  his  heirs  and  assigns,  for  ever,  it  is  quite  clear 
that  he  will  take  a  fee,  unless  there  should  be  something  in  another  part  of  the  will  to  cut  down  or 
restrain  the  extent  and  import  of  the  words.  So  a  devise  "  to  one  and  his  heirs"  will  give  him  a  fee  ; 
but  "  to  him  and  his  assigns,"  without  the  words  "  for  ever,"  will  only  give  a  life  estate.  1  Inst.  9,  b. 

It  may  be  laid  down,  however,  as  a  point  which  is  well  settled,  that  an  estate  of  inheritance  may 
pass  by  a  will,  if  such  appears  to  be  the  testator's  intention,  although  neither  the  word  "  heirs,"  nor 
any  other  technical  word  of  inheritance  is  made  use  of.  Marshall  v.  Hill,  2  Maule  &  Selw.  611.  C13. 
dates  v.  ('ookc,  l)  Burr.  1685,  and  1  Blackst.  543.  Arminer's  case,  Lofft,  95.  Doe  v.  Burtille,  il»id.  101. 
hi  fact,  any  words  which  shew  that  the  testator  intended  to  give  an  estate  in  fee,  will,  generally 
speaking,  do  so  t.  Thus  a  devise  to  /.  S.  "in  fee-simple,"  or  "  forever,"  will  pass  a  fee,  unless 
confined  by  the  context  to  a  less  estate.  But  in  order  to  pass  a  fee,  neither  technical  words  of  in- 
lieritance,  nor  express  words  of  limitation,  are  absolutely  necessary.  In  certain  cases,  the  very  word 
or  expression  which  is  made  use  of  to  describe  or  designate  the  thing  intended  to  be  devised,  will 
ii'i-miiii  pass  a  fee  ;  that  is,  supposing  the  testator  to  have  been  seised  of  the  fee,  and  supposing 
that  the  will  does  not  shew  that  the  testator  intended  to  give  a  less  estate.  Thus,  where  a  testator 
"  his  estate,"  or  "  all  his  estate,"  or  "  his  freehold  estate,"  (or  even  if  the  expression  should 
be  "  his  estates''  in  the  plural),  a  fee  will  pass.  Roe  v.  Harvey,  5  Burr.  2638.  Holdfast  v.  Marten, 
IT.  R.  411.  Dolton  v.  llcu-cn,  6  Madd.  9.  Doe  v.  Gilbert,  Brod.  &  Bingli.  85.  Roe  v.  Bacon, 
r.le  iV  Selw.  366.  Doe  v.  Burn.sall,  6  T.  R.  34.  And  notwithstanding  some  authorities  to 
the  contrary,  even  where  the  expression  is  accompanied  by  words  of  locality,  as  "my  estate," 
or  "  at  such  a  place,  a  fee  will  pass.  See  Harding  v.  Gardner,  3  J.  B.  Moore,  565.  Due 

v.  Wright,  7  East,  '2.i9.  Randall  v.  Tucliin,  2  Marsh.  117.  Doc  v.  Burnsall,  supra.  Price  v.Gibsnn, 
'ii,ji.').  If,  indeed,  in  any  such  case  it  was  evident  from  the  context  that  a  less  estate  than  a 
!«•(•  \\  ./,  iu  that  c.i^e  a  fee  would  not  pass.  Roe  v.  Harrey,  5  Burr.  2638.  Holdfast  v. 

Martin,  1  T.  K.  411.  I'mtelw  v.  Smiton,  V  T.  R.  G5<>.  11'hftdock  v.  Ilcddnn,  1  Bos.  &  Pul.  243.  Roe 
v.  ll'righf,  7  East,  -J59.  Chiclu-slir  v.  Oxenden,  4  Taunt.  176.  So  if  the  word  "  estate"  or"  estates" 
cl<  arly  means  the  tiling  itself,  ^ml  not  the  amount  of  the  testator's  interest  in  it,  in  that  case  also, 
it  would  set  m,  a  fee  will  not  pa-s.  As  where  one  devised  alibis  messuages,  lands,  <&c.  to  A.  for 
lite,  and  after  her  •!•  .  i-ed  all  the  said  estates  (clearly  meaning  all  the  said  messuages,  «S:c.) 

to  li.  and  others,  it  was  held  that  the  devisees  in  remainder  only  took  life  estates.  Roe  v.  Bacon, 
1  .Maule  X-  tfclw.  ;i(io  :  but  sec  Atlucait  v.  Bryant,  6  Taunt.  317  ;  and  Randall  v.  Turjrin,  ibid.  410, 
and  Chiirlton  v.  Tayl»r,  3  Ves.  ^  B.  160,  which  cases  hardly  seem  reconcilable  with  Roc  v.  Bacon; 
nor  docs  the  ca-e  of  Hoc  v.  Bacon  seem  reconcilable  with  that  of  Denn  v.  Wood,  2  Marsh.  359,  iu 
which  it  was  held,  that  a  devise  of  all  the  testator's  "  real  estates,  that  is  to  say,  all  my  messuages 
and  lands,  situate  at,  ^c."  passed  the  fee. 

So  a  devise  of  lands,  and  all  testator's  interest  in  them,  will  pass  a  fee,  where  not  restrained  to  a 
-late.  And  where  a  testator  has  an  undivided  share  of  lands,  and  devises  "  all  his  interest"  in 
Mich  lands,  a  fee  will  pass;  (Andrew  v.  Southouse,  5  T.  R.  292  ;)  as  it  will,  if  he  devises  "his  share" 
of  the  lands.  See  Bebb  v.  Penoyre,  11  East,  160. 

\\  here  a   testator,  after  specific  devises,  devises  "  all  the  rest,"  or  "all  the  residue"  of  his  estate 

«>r  property,  a   fee  will  pass  in  what  constitutes  such  rest  or  residue.     See  Clayton  v.  Lowe,  5  Barn. 

d.  636.     In  a  devise   to   one  generally  (without  saying  for  what  estate),  if  the   premises  are 

.  er  in  case  the  devisee  dies  under  twenty-one,   in   a  case  like  this  the  devisee  takes  a  fee 

(:\l   U;i^t  it  !«<•   attains  twenty-one),  from  the   necessary  inference  which  arises,  that  if  he  attained 

t  \vcnt\  -one,  he  was  to  have  the  premises  absolutely.     Doe  v.  Cundall,  9  East,  400. 


Mwhat  will  pass  by  force  of  the  word  "  appurtenances,"  see  Buck  v.  Nurton,  1  Bos.  &  Pul. 

I'.R.  I1.';;.     Doc  v.  Martin,  ii  lilackst.  1148. 

t  Perhaps  the  wise   rule  of  construction  would    be,  that  the  devisee  should  in  every  ca-e  take  a 

unit  •>-,  expressly,  or  by  necessary  inference,  confined  to  a  less  estate  ;  for  this,  no  doubt,  would 

le  to  the   intention    of  testators.     It  was    front    a   contrary  rule    bavins:   been    at   first  laid 

down  (the  rigid  application  of  which  the  courts  saw  frequently  defeated  the  intention  of  testators), 

ih..i,  in  more  liberal  times,  compelled  the  Judges   to  struggle,  as  it  were,  to  find  grounds  or  pretexts 

on  \\hirh  to  i^ct  out  of  it,  without,  however,  expressly  ovcrturuiug  itj—  it  would,  perhaps,  have  been 

the  best  to  have  comletel    s 
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devise  the  daughters  and  not  the  sons  of  /.  S.  shall  have 
the  land.     And  yet  it  hath  been  said  in  these  cases,   that 


If  lands  are  devised  to  a  trustee  (without  words  of  inheritance  or  perpetuity)  to  the  use  of  another 

in  fee,  the  castui  que  use  will  take  a  fee.  notwithstanding  the  will  contains  no  words  to  give  a  seisin 

in  fee  to  the  trustees,  Skate  v.  Weigh,  2  Strange,  798. 

If  an  estate   is  given  without  any  words  being  nsed  which  import  the  gift  of  a  fee,  yet  if  it  be 

devised  upon   condition  that  the  devisee  pays  annuities,  or  debts  or  legacies,  he  will   take   the  fee. 

Jiaddclcy  v.  Leppingwell,  3  Burr.  1533.     Doe  v.  Fyldes,  Cowp.  841.     Goodright  v.  Stacker,  5  T.  R.  13. 

Denn  v.  Slater,  ibid.  335.      Andreic  v.  Sauthouse,  ibid.  292.       Where,  indeed  an  express  estate  for 

life  or  in  tail  is  given,  there  he  will  not  take  the  fee.     5  T.  R.  335.     And  it  must  be  observed,  too, 

that  to  give  the  fee  by  force  of  the  charge,  such  charge  must  be  a  charge  upon  the  person  of  the 

devisee  ;  for  if  it  is  upon  lands,  and  there  is  no  personal   obligation  on   the  devisee  to  pay  the 

debts,  <&c.   in  that  case  the  charge  will  not  give  the  devisee  a  fee.    See  Denn  v.  Mallow,  5  T.  R. 

558.    6  T.  R.  175.    Roe  v.  Dtae,  3  Maule  &  Selw.  518. 
Having  noticed  cases  in  which  a  fee  will  pass  by  force  of  certain  words,  expressions,  or  circum- 

stances, it  may  be  proper  to  state  that  the  word  "  hereditaments"  will  not,  ex  m  termini  carry  the  fee. 

See  Hopewell  v.  Alhmd,  Com.  Rep.  169.     3  Wils.  418.      2  Bos.  &  Pul.  247.      Denn  v.  Meltor,  5  T.  R. 

558*.     Conpled,  however,  with  the  context,  it  may  pass  a  fee.  '  Whiielock  v.  Heddon,  1  Bos.  &  Pul. 

243.     So  the  word  "  tenements"  will  not  ex  m  termini  carry  a  fee.     Smith  v.  Tindal,  11  Mod.  103. 
In  the  case  of  Patton  v.  Randall,  l  Jac.  &  Walk.  189,  under  a  devise  that  all  the  testator's  chil- 

dren should  "  share  equally"  in  all  his  property,  it  was  held,  on  the  ground  of  apparent  intention,  that 
they  all  took  in  fee.  And  in  the  case  of  Gates  v.  Brydon,  3  Burr.  1895,  a  devise  to  children,  "  share 

and  share  alike,"  was  held  to  give  them  a  fee  ;  but  see  the  grounds  of  the  decision  ;  and  see 
Goodright  v.  Patch,  Lofft,  224.  Speaking  generally,  however,  it  may  be  laid  down,  that  a  devise 
to  two  or  more  "  eqaally  between  them/'  «*  share  and  share  alike,"  £c.  will  not  give  them  the  fee  t. 
See  Denn  v.  Gaskin,  Cowp.  657.  Middleton  v.  Swaine,  Skin.  339.  Die/cms  v.  Marshal,  Cro.  Eli/.  330. 

Doe  v.  Vauglifin,  5  Barn.  &  Aid.  465.  Peiton  v.  Banks,  1  Vern.  65.  Roe  v.  Bacon,  4  Maule  &  Selw. 
366,  and  Doe  v.  Gunniss,  4  Taunt.  313. 

It  will  be  proper  to  observe,  that  an  estate  for  life  may  be  enlarged  into  a  fee-simple  or  fee-tail  ; 
as  if  lands  are  devised  to  one  for  life,  and  after  his  death  to  his  heirs,  in  this  case  (agreeably  to  the 
rule  in  Shelhfs  case)  he  will  take  a  fee-simple.  So  if  the  devise  is  to  one  for  life,  and  after  his  death  to 
the  heirs  of'his  body,  in  this  case  he  will  take  an  estate-tail.  Fearne's  Cont.  Rem.  Bull.  ed.  28.  And 
an  estate  for  life  may  be  enlarged  by  implication  as  well  as  by  express  words  :  Thus  if  there  is  a  devise 
to  one  for  life,  and  in  case  he  shall  die  without  issue,  or  without  heirs  of  his  body,  then  that  the  land 
shall  go  over,  this  will  create  an  estate-tail  by  implication.  See  Right  v.  Day,  16  East,  67.  Doe  v. 
tVetton,  2  Bos.  &  Pul.  324.  Eastman  v.  Baker,  1  Taunt.  174.  And  as  an  estate  for  life  may  be  enlarged, 
so  a  devise  in  fee  (whether  expressed  or  implied)  maybe  cut  down  by  the  context  to  a  less  estate. 
Thus,  if  there  is  a  devise  to  one  and  his  heirs,  and  if  he  dies  generally  without  issue  or  heirs  of  his  body, 
then  to  another,  in  such  a  case  the  devise  over  is  a  remainder,  and  the  first  devise  is  cut  down  to  an, 
estate-tail.  See  Doe  v.  Roach,  5  Maule  &  Selw.  482,  and  see  Hopkins  v.  Hopkins,  Ca.  temp.  Talb.  44. 
Doe  v.  Underwood,  Willes,  297.  Doe  v.  Fonnireau,  Dougl.  470.  Doe  v.  Perryn,  3  T.  R.  484.  Doe 
v.  Dortell,  5T.  R.  518,  and  Meredith  v.  Meredith,  10  East,  503.  But  in  case  the  devise  over  is  upon 
a  dying  without  issue  living  at  the  devisee's  death,  or  upon  any  other  event  which  must  happen 
within  the  period  allowed  for  the  validity  of  executory  devises,  in  that  case  the  devise  over  will  not 
reduce  the  first  devise  to  an  estate-tail,  but  it  will  remain  a  devise  in  fee,  with  an  executory  devise 
over. 

In  ill-drawn  wills  it  sometimes  happens,  that  the  testator  has  expressed  his  intention  in  terms  so 
inartificial,  that  literal  effect  cannot  be  given  to  it,  at  least  not  without  violating  some  established 
rule  of  law.  This  is  not  unfrequently  the  case  where  the  testator  means  to  give  the  devisee  an  estate 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail.  In  such  a  case  the  testator  is  said  to  have 
a  particular  intent  and  a  general  intent  ;  a  particular  one,  viz.  that  the  devisee  should  take  for  life 
only,  and  a  general  one,  that  all  his  descendants  (or  male  descendants)  should  also  take,  but  should 
take  through  the  devisee's  first  and  other  sons,  and  that  such  sons  should  take  as  purchasers.  Now 
•where  there  is  this  general  intent,  that  all  the  devisee's  descendants  should  take,  it  sometimes 
happens  that  effect  can  only  be  given  to  it  by  sacrificing  the  particular  intent,  viz.  the  intent  that 
the  devisee  shall  only  take  an  estate  for  life.  Thus  where  a  testator  devised  to  the  use  of  his  second 
son  A  for  life,  without  impeachment  of  waste,  and  from  and  after  his  decease,  to  the  heirs  of  his 
body,  to  take  as  tenants  in  common,  and  not  as  joint-tenants  (the  words  "  heirs  of  the  body," 
evidently  meaning  children,)  and  in  case  of  the  devisee's  decease  without  issue,  remainder  over. 
Here,  in  order  to  give  effect  to  the  testator's  general  intent,  viz.  that  the  whole  of  the  devisee's  issue 
should  take,  it  was  necessary  to  hold  that  he  took  an  estate-tail.  See  Bennett  v.  Earl  Tctnkervflle, 


*  The  case  of  Smith  v.  Tindal,  11  Mod.  102,  is  contra,  but  clearly  over-ruled. 

t  If  one  of  the  devisees  was  the  testator's  heir  at  law,  there  would  seem  to  be  reason  to  think, 
that  iti  that  case  they  would  take  a  fee,  otherwise  the  rest  would  not  take  au  equal  share  or  interest 
with  the  heir. 
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if,  in  the  first  case,  the  devisee  have  issue  a  daughter, 
who  hath  issue  a  son;  or,  in  the  last  case,  hath  issue  a 
eon  who  hath  issue  a  daughter;  that  this  son  and  daughter 
shall  take  by  this  devise  in  these  cases;  but  it  seems  the 
law  is  otherwise  (e). 

19  Vcs.  170.  Had  there,  however,  been  words  of  inheritance  or  limitation  superadded  to  the  devise 
to  the  heirs  of  the  body  of  the  devisee,  in  that  case  the  devisee  would  Imve  taken  a  mere  life  estate 
and  the  children  would  have  taken  by  purchase.  See  infra,  in  this  note. 

In  the  case  of  a  devise  to  trustees  and  their  heirs,  in  trust  for  A.  for  life,  and  after  his  decease, 
for  his  "  first  and  other  sons  and  daughters  now  living,  (A.  having  then  three  sons  and  daughters, 
and  none  born  afterwards,)  successively  for  life,  as  they  are  in  priority  of  birth,  but  the  sons  to  be 
preferred,  in  siu-roMon,  to  the  daughters,  and  the  heirs  of  the  body  or  bodies  of  such  sons  and 
daughters  respectively  issuing/'  and  for  default  of  such  issue,  in  trust  for  testator's  own  right  heirs; 
it  was  held,  that  A.  took  an  estate-tail.  Sec  Green  v.  Staples,  5  Madd.  85 ;  though  quei-y  of  the 
decision  in  the  above  case,  for  as  the  devise  was  to  sons  and  daughters  then  living,  and  to  the  heirs  of 
their  bodies,  whether  they  might  not  havo  taken  as  purchasers?  It  is  true  this  construction  would 
have  shut  out  the  after-born  sons  and  daughters  of  A.  (had  there  been  any),  and  their  issue;  but 
it  does  not  follow  that  the  decision  was  the  proper  one,  because  this  consequence  might  have 
ensued. 

times  lands  are  devised  to  one  for  life,  with  remainder  to  the  heirs  of  his  body.  Such  a 
devise  prim&  facie  clearly  gives  an  estate-tail  to  the  devisee ;  but  if  the  testator  evidently  made 
use  of  the  words  "  heirs  of  the  body,"  as  a  designatio  personarum,  and  by  using  such  words,  clearly 
meant  the  children  of  the  devisee  (and  his  using  them  in  that  sense  would  be  tolerably  evident  by 
saying  "equally  to  be  divided,"  "  as  tenants  in  common,"  &c.)  there,  if  the  will  contains  superadded 
words  of  limitation  to  the  devise  u  to  the  heirs  of  the  body  of  the  devisee,"  the  devisee  will  only 
take  an  estate  for  life,  and  his  children  will  take  in  fee  or  in  tail,  according  to  the  effect  of  the 
•uperadded  words  of  limitation.  See  Gretton  v.  Llaward,  2  Marsh.  9.  1  Meriv.  448.  Franklin  v.  Lay, 
cited  in  Jessan  v.  Wright,  2  Bligh's  P.  C.  1.  Roe  v.  Driggs,  16  East,  406;  and  see  Fearue's  Cout. 
Kern.  Butler's  edit.  151,  et  infra. 

It  may  here  be  noticed,  that  courts  of  equity  put  the  same  construction  on  devises  of  equitable 
or  trust  estates,  as  courts  of  law  do  on  devises  of  legal  estates.  SeeJervoice  v.  Duke  of  Northum- 
fcrfauf,  1  Jac.  6i  Walk.  573.  Wright  v.  rearstm,  I  Eden,  142. 

Questions  frequently  arise  on  unskilfully  drawn  wills,  whether  the  legal  estate  is  in  trustees,  or  in 

tlu-  parlies  beneficially  interested.     Asa  general  rule  it  may  be  laid  down,  that  the  legal  estate  will 

I  i'd  to  be  in  the   trusts  s  so   far  only  as   may  be  necessary  to  enable  them  to  perform  the 

trusts  of  the  will.     See  l)nc  v.  Nidiolts,  '2  Howl.  &  Hy.  480,  and  cases  there  cited,  and  Doe  v.  Harris, 

.  and  SaumKrs's  Kep.  l>y  Serjeant  Williams,  vol.  ii.  page  11,  note  17. 

In  cases  where  then-  is  reason  to  believe  th.it  a  testator  has  fallen  into  an  error  in  the  description 
of  the  property  he  intended  to  devise — for  information  relative  to  such  cases,  see  Doe  v.  Roberts, 
;>  P.. u  11.  A:  Aid.  407.  liodcnhum  v.  Pritchartl,  2  Dowl.  A;  Ky.  508.  Downe  v.  Downe,  7  Taunt.  343. 
J>'"'  *  >•  Moore,  -j7-l.  Doe  v.  Lord  Jersey,  1  Barn.  &  Aid.  550.  Goodtitle  v.  Lothian, 

i  Mauii  !)<><:  v.  1'arkin,  5  Taunt.  .Sl'l ;  and  cases  cited  in  the  above  cases. 

ords  may  be  said  on  the  subject  of  lapsed  devises.  Where  the  devisee  dies  in  the  life- 
time of  the  testator,  the  devise  becomes  void  ;  and  whether  the  devise  was  a  devise  in  fee  or  in  tail, 
neither  the  lieirat  law  or  issue  in  tail  will  be  entitled  to  the  thing  devised.  And  where  a  devise  lias 
lapsed  by  the  death  of  the  devisee,  it  will  not  be  set  up  again  in  favor  of  the  heir  or  issue,  by  a 
^publication  of  the  will,  even  though  such  republication  is  subsequent  to  the  devisee's  death.  See 
A</f,  4  T.  R.  601.  And  even  if  the  will  contains  an  express  declaration  that  the  death  of  the 


•ken  by  descent  from  liis  ancestor,  had  he  survived   the  testator?     The  doctrine  of  lapse  is, 

doubt,  in  a  gmoral  way,  contrary  to  the  intention  of  the  testator,  especially  where  it  deprives  the 

'ren  of  the  property;  and  it  might  not  be  improper  to  get  quit  of  it  wherever  a  fair 

".ired,  especially  in  devises  in    tail,  and  even  in  devises  in  fee  where  the  devisee  has 

Hi  iTsjrect,  HideJd,  to  a  devise  in  tail,  the  court,  in  the  rase  of  Warner  v.  White,  cited 

i1.')!"!  v.Iictuer  the  death  of  the  devisee  should  occasion  a  lapse.     In  the  case  of  a 

•d  devise,  the  thing  de-vised  goes  to  the  testator's  heir  at  law,  and  not  to  the  residuary  devisee, 

ippeas  to  be  one.     If,  indeed,  the  will  contained  a  substituted  devise,  in  case  of  the 


well  MMili-d,  that  the  son  of  a  daughter  cannot  take  under  a  devise  or  limi- 
.  nor  tin;  daughter  of  a  sou  uadu-  u  dovisc  or  limitation  in  tail  /twu/c.       bcc 
Thomas's  Co.  Lit.  oOD,  n.  lo. 
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If  a  devise  be  made  of  land  to  /.  S.  and  his  heirs  male  ;  27  H.  8. 17. 
by  this  devise  /.  S.  hath  an  estate  tail:  but  otherwise  it  is 
of  such  a  limitation  by  deed ;   for  if  one  by  deed  give  land 
to  another  and  his  heirs  male ;  by  this  the  donee  hath  a 
fee-simple,  and  his  heirs  general  shall  have  it. 

If  a  devise  be  of  land  to  /.  S.  and  to  the  eldest  heirs  Co.  super  Lit. 
females  of  his  body  ;    by  this  devise  all  his  daughters,  and  27. 
not  one  of  them  only,  shall  take  it :     So  if  one  devise 
gavelkind  land  to  a  man  and  his  eldest  heirs;  this  doth  not 
alter  the  custom,  but  by  this  all  the  sons  shall  take. 

If  a  man  devise  his  land  to  his  wife  for  life,  the  re-  Fitz.  Devise, 
mainder  to  his  son  and  the  heirs  male  of  his  body  engen-  2> 
dered,  and  for  default  of  such  issue  the  remainder  to  his 
next  heir  male,  and  the  heirs  male  of  the  body  of  that 
heir  male,   and  after  his  son  die  without  issue,  (living  his 
wife)   and  the  devisor  hath  issue  a  daughter  who  hath 
issue  a  son ;  in  this  case,  and  by  this  devise,  it  seems  the 
daughter,  and  not  her  son,   shall  have  the  land,  and  that 
in  fee  simple  (/). 

If  a  man  devise  his  land  to  his  wife  for  life,  and  after  Trin.  9 
to   his   own  right  heirs  male,   and   he  hath  issue  three  curttis'case 
tteughters,  and  after  his  death  one  of  them  hath  a  son ;  in 
*  P.  435.      this  case,  and  by  this  devise  *  the  next  collateral  heir  male 
of  the  devisor,  and  not  the  son  of  the  daughter,  shall  have 
the  land  (</). 

If  a  man  have  issue  two  sons  and  a  daughter,  and  de-  Dier,  122. 
vise  his  land  to  his  wife  for  ten  years,  the  remainder  to 
his  younger  son  and  his  heirs,  and  if  either  (h)  of  the  said 
two  sons  die  without  issue  of  their  bodies,  the  remainder 
to  the  daughter  and  her  heirs,  and  the  younger  son  die 
in  the  life-time  of  the  father,  and  after  the  father  die; 
in  this  case,  and  by  this  devise,  the  daughter  hath  a  good 
remainder,  but  it  seems  the  elder  son  hath  first  an  estate 
tail  by  the  intent  of  the  devisor  (i). 

If  a  man  devise  some  land  toil,  his  eldest  daughter  and  Dier> 33°- 
her  heirs,  and  if  she  die  without  issue,  to  T.  his  youngest 
daughter  and  her  heirs;  and  if  she  die  within  sixteen 
years,  that  A.  shall  have  her  part  to  her  and  her  heirs; 
and  it  A.  marry  such  a  one,  that  T.  shall  have  her  part  to 
her  and  her  heirs ;  and  if  T.  die  having  no  issue,  that  all 
her  part  shall  go  to  M.  and  E.  his  nieces ;  and  if  A.  die 

without 

(/)  Neither  the  daughter's  son,  or  any  other  person,  could  completely  fill  the  character  of  heir  male, 
and  therefore  the  devise  to  the  heir  male  having  failed,  the  heir  general  (the  daughter)  was  entitled 
by  descent.  See  Thomas's  Co.  Lit.  vol.  i.  pages  532.  544.  683,  where  it  appears  that  for  a  person  to 
take  by  purchase  as  hdr  male  (and  it  is  the  same  in  the  case  of  an  heir  female),  he  must  be  heir, 
general  as  well  as  heir  male. 

(g)  This  case  seems  to  be  the  same,  in  substance,  with  the  last.    See  the  preceding  note. 

(/i)  "  Both,"  it  is  presumed,  is  meant. 

(z)  Though  an  antecedent  or  particular  estate  of  freehold  may  be  enlarged  by  inference  into  an 
estate-tail,  yet  from  the  cases  of  Lanesborough  v.Fox,  Ca.  temp.  Talb.  262,  and  Moore  v.  Parker, 
Ld.  Raym.  37,  (and  see  Fearne's  Ex.  Dev.  116,)  it  would  appear  that  an  estate-tail  cannot  be  raised 
by  implication,  where  the  party  takes  no  antecedent  or  particular  estate.  The  cases,  however,  just 
noticed,  may,  perhaps,  be  considered  as  over-ruled  by  the  cases  of  Tenny  v.  Agar,  12  East,  253. 
Robinson  v.  Grey,  9  East,  1,  and  Sandford  v.  Irby,  3  Barn.  &  Aid.  654;  so  that  the  doctrine  laid 
down  in  the  text,  may  be  considered  as  correct.  Where,  indeed,  the  fair  conclusion  to  be  drawn 
from  the  words  of  the  will  is,  that  the  testator  intended  to  give  a  person  an  estate-tail  or  a  fee- 
simple,  it  would  certainly  seem  to  be  right  to  hold,  that  he  takes  such  an  estate,  notwithstanding  the 
will  does  not  in  express  words  give  him  it,  but  only  by  inference  or  implication. 
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without  issue,  that  T.  shall  have  her  part  to  her  and  her 
heirs ;  and  T.  after  sixteen  years,  doth  die  without  issue  ; 
in  this  case,  the  nieces  M.  and  E.  and  not  A.  shall  have 
her  part  that  is  dead. 

If  land  be  devised  to  A.  for  life,  the  remainder  to  a 
monk  for  life,  the  remainder  to  /.  S.  in  fee ;  by  this  devise 
he  in  the  remainder  in  fee  shall  take  presently  after  the. 
iirst  estate  for  life  ended  ;  and  if  the  devise  be  to  a  monk 
for  life,  the  remainder  to  /.  S.  in  fee  ;  by  this  /.  S.  shall 
take  presently  (A). 

If  a  man  devise  his  land  to  a  woman  and  her  brother, 
and  the  heirs  of  either  (each)  of  their  two  bodies,  and  for 
default  of  issue  of  the  said  woman  and  her  brother,  the 
remainder  to  the  right  heirs  of  the  devisor,  and  after  the 
death  of  the  devisor,  the  brother  dieth  without  issue,  and 
the  sister  hath  issue  and  dieth  ;  in  this  case,  and  by  this 
devise,  her  issue  shall  have  a  moiety  and  no  more  of  the 
Und(/). 

If  one  devise  two  parts  of  his  land  to  his  four  younger 
sons  in  tail,  and  that  if  the  infant  in  the  womb  of  his  wife 
be  a  son,  that  he  shall  have  the  fifth  part  as  co-heir  with 
the  four,  and  if  his  five  sons  die  without  issue,  that  the 
two  parts  shall  revert,  and  then  the  devisor  dieth,  and 
after  a  son  is  born,  and  after  he  and  three  of  the  other 
sons  die ;  in  this  case  and  by  this  devise,  the  infant  shall 
not  take  any  thing,  because  he  is  incapable,  and  the  two 
parts  shall  not  revert  to  the  heir  until  the  five  sons  be  dead 
without  issue  (wi). 

If  one  devise  the  manor  of  Dale  to  the  eldest  son  of  /.  8. 
in  fee,  and  the  manor  of  Sale  to  /.  D.  for  life,  the  remainder 
to  such  of-  the  children  of  /.  S.  as  shall  be  then  living,  and 
shall  have  the  manor  of  Dale,  and  the  eldest  son  of  /.  »V. 
•ai'tv'i-  the  testator's  death  doth  sell  the  manor  of  Dale,  and 

I.D.  dieth;   in  *  this  case,  and  by  this  devise,  none     «  P. 436. 
of  the  children  of/.  S.  shall  have  the  manor  of  Dale,  but 
it  shall  go  to  the  heirs  of  the  devisor. 

If  one  devise  his  land  to  the  children  of  /.  S.  by  this 
devise  the  children  that  /.  S.  hath  at  the  time  of  the  de- 
vise, or  at  tbe  most  the  children  that  /.  S.  hath  at  the  time 
of  tbe  death  of  the  testator,  and  not  any  of  them  that 
shall  be  born  after  his  death,  shall  take  (n). 

If  one  have  two  daughters  by  divers  women,  and  devise 
a  moiety  of  his  land  to  his  wife  for  seven  years,  and  that 
the  elder  daughter  shall  enter  into  the  other  moiety  at 
her  day  of  marriage,  and  if  his  wife  be  with  child  of  a 
daughter,  that  then  she  shall  have  an  equal  portion  with 
the  other  sister,  and  the  devisor  dieth,  and  the  wife  doth 

enter 


(A)  Whenever  a  prior  devise  fails,  either  from  incapacity  in  the  devisee  to  take,  from  the  devise 
1,  or  otherwise,  the  remainder  will  take  effect  as  if  there  had  been  no  such  prior  (K-\  i-e. 
(/)  The  \\nrds  "  for  default  of  issue  of  the  said  woman  and  her  brother,"  would,  it  is  conceived, 
limitations  between  them,  and  consequently  the  sister,  upon  the  brother's  death  without 
(ami  without  suiVering  a  recovery)  would  become  entitled  to  his  moiety  in  tail, 
(m)  As  to  a  (/(Ti'xv  to  mi  infant  en  rent  ret  sa  mere,  see  supra,  pane    HI,  note  (o). 

\ll   the  children  which  /.  N.  has   at  the  time  of  the  death  of  the  testator  will  take,  and  if  a 
veil  to  /.  S.  iii  that  case  all  the  children  living  at  the  death  of  the  testator  and  born 
afterwards,  would  take. 
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enter  and  hath  not  a  daughter,  and  then  the  elder  daugh- 
ter doth  take  a  husband,  and  enters  upon  a  moiety,  the 
younger  daughter  dies  without  issue,  and  the  seven  years 
expire  ;  in  this  case,  and  by  this  devise,  the  collateral 
heir  of  the  younger  daughter  shall  have  the  moiety  of 
the  whole,  and  not  the  moiety  of  a  moiety  only,  and  that 
by  descent. 

If  a  man  have  issue  B.  C.  and  D.  sons,  and  he  devise  Curia  B.  R. 
his  land  to  D.  his  son,  the  remainder  proximo  de  sanguine,  Mich.  20  Jac. 
or  to  the  next  of  blood  of  the  testator  ;  in  this  case  and 
by  this  devise,  B.  shall  take  after  the  death  of  D.  as  the 
next  of  blood.  In  like  manner  if  the  testator  have  four 
daughters,  and  he  devise  his  land  to  the  youngest  in  tail, 
the  remainder  to  the  next  of  blood:  by  this  devise  the 
eldest  daughter,  and  not  all  the  rest,  shall  have  the  land. 
And  if  the  testator  have  issue  B.  his  elder  son  and  C.  his 
younger  son,  and  B.  have  issue  Z>.  his  son,  and  B.  is 
attainted  and  dieth;  and  the  testator  deviseth  his  land  to 
/.  S.  for  life,  the  remainder  to  the  next  of  blood  of  the 
testator;  by  this  devise  D.  and  not  C.  shall  have  the 
land  (o). 

If  A.  have  issue  B.  and  C.  sons,  and  D.  a  daughter  and  Bro.  Discent, 
devise  his  land  to  C.  for  life,  and  after  that  it  shall  remain  pl*  19> 
to  the  next  of  blood  to  his  children,  or  to  the  next  heirs  8  Ass'  pl*  6* 
of  the  blood  of  his  children,  and  C.  and  B.  die  without 
issue,  and  1>.  hath  issue  a  daughter  ;   in  this  case,  and  by 
this  devise,  the  heirs  of  A.  shall  not  take,  but  the  next 
of  blood   to  the  children  of  A.  which  is  the   daughter 
of  D.  and  his  children  themselves  are  excluded  ;    and  if 
the  sons  have  any  issues  living,  they  shall  take  with  her 
by  this  devise. 

If  the  testator  have  issue  by  A.  his  first  wife,  three  Adjudged  M. 
daughters,  Joan,  Elizabeth,  and  Anne',  and  by  B.  his  20  Jac.  Perm 
second  wife,  Alice,  and  Elizabeth  ;  and  by  C.  his  third  v> 
wife,  William  a  son,  and  three  daughters,  Mary,  Kathe- 
rine  andJoaw  ;  and  he  devise  his  land  to  Joan  his  youngest 
daughter  for  life,  paying  13.9.  4d.  to  the  son,  and  after  her 
death  to  the  son  and  the  heirs  of  his  body,  and  after  his 
death  *  without  issue  to  Elizabeth  the  daughter  of  the 
second  wife,  and  Mary  the  daughter  of  the  third  wife  for 
their  lives  ;  the  remainder  (in  Latin)  to  the  next  of  the 
blood  of  the  devisor  for  ever,  and  the  elder  Joan  hath 
issue  /.  P.  and  dieth,  the  son  dieth  without  issue  ;  the 
younger  Joan  hath  issue  and  dieth;  Elizabeth  daughter  of 
the  first  wife  hath  issue  and  dieth;  Anne  dieth  having 
issue;  Alice  dieth  without  issue;  Mary  and  Elizabeth  born 
of  the  second  wife,  die  without  issue;  Katherine  dieth 
without  issue  ;  in  this  case  and  by  this  devise,  the  son  and 
heir  of  the  elder  daughter  after  the  death  of  the  son  without 
issue,  and  of  Elizabeth  and  Mary,  and  not  all  or  any  of  the 
children  or  their  children,  shall  have  the  land  ;  because 
proximo  in  Latin  doth  denote  a  person  certain  ;  and  there 
be  express  devises  to  others  :  but  if  in  this  case  the 
remainder  be  limited  in  general  to  the  next  of  blood  with- 

out 


* 


(o)  On  the  subject  of  devises  to  the  "  next  of  blood,"  "  name  and  family,"  &c.  see  supra,  page 
415,  note  (z);  and  see  Doe  v.  Wood,  \  Barnw.  &  Aid.  518. 
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ont  any  other  matter,  all  the  daughters  perhaps  may  have 
it  as  joint-tenants. 

If  a  man  have  two  sons  and  a  daughter  which  hath  tvro 
daughters,  and  he  devise  his  land  to  a  stranger  for  life, 
the  remainder  to  his  second  son  for  life,  the  remainder  in 
fee  to  the  next  of  blood  to  his  son ;  in  this  case,  if  the 
eldest  son  die  without  issue,  the  daughter  and  her  daugh- 
ters shall  have  the  land. 

Whatsoever  will  pass  by  any  words  in  a  deed,  will  pass   Secondly,  in 
by  the  same  words  in  a  will,  and  more  also;   for  a  will  is   r( ^!"'< •' 
always   more    favorably  interpreted   than   a  deed  :    and  tlui}*  (i 
therefore  if  a  man  devise  the  profits,  use,  or  occupation 
of  land ;  by  this  devise   the  land   itself  is  devised. 

If  a  man  devise  thus,  I  give  all  my  lands  to  /.  S.  or  I 
give  all  my  tenements  to  /.  S.  or  I  give  all  my  lands  and 
tenements  to  /.  S. ;  by  this  devise  7.  S.  shall  have  not  only 
all  the  lands  whereof  the  devisor  is  sole  seised,  but  also 
all  the  lands  whereof  he  is  seised  in  common  or  copar- 
cenary with  another ;  and  not  only  the  lands  he  hath  in 
possession,  but  also  the  lands  he  hath  in  reversion  (/>)  of 
any  estate  in  fee-simple;  but  by  this  devise,  regularly, 
leases  for  years  of  lands  will  not  pass  (q). 


(  p)  See  supra,  page  432,  note  (r),  relative  to  reversions. 

(</)  If  a  man  seised  of  freeholds  and  possessed  of  leaseholds  for  years,  devises  all  his  messuages, 
lands,  &c.,  but  not  saying  all  his  freehold  and  leasehold  messuages,  &c.,  such  devise  is  held,  generally 
speaking,  to  be  confined  to  the  freeholds.  See  Rose  v.  Bartlett,  Cro.  Car.  292.  Witakcr  \.  AmMt  ; , 
1  Eden,  151.  Lane  v.  Lord  Stanhope,  6  T.  R.  353.  Thompson  v.  Luidey,  2  Bos.  &  Pull,  .ms,  ami 
5Ves.  476.  Pistol  v.  Richardson,  cited  2  P.Wms.  459.  Knotsford  v.  Gardiner,  2  Atk.  450.  And  where 
the  testator  has  used  such  comprehensive  terms  as,  "  all  the  manors,  messuages,  lunds,  tenements, 
hereditaments,  and  real  estates  whatsoever,  of  which  I  am  in  any  ways  seised  or  entitled  to," 
in  such  a  case  as  this,  leaseholds  for  years  have  been  held  not  to  be  comprised  in  the  devise.  Sec 
Davis  v.  Gibbs,  o  P.  Wms.  26.  And  in  the  case  of  Pistol  v.  Richardson,  1  H.  Blackst.  26,  n.  where  the 
testator  devised  "all  and  every  his  lands,  messuages,  tenements,  and  hereditaments  WHATSOI  \ 
and  wheresoever,  which  he  was  seised  of,  interested  in,  or  entitled  to,"  the  leaseholds  were  held  not  to 
pass.  [Query,  whether  in  such  a  case  as  the  above,  the  leaseholds  would  not  now  be  considered  as 
passing,  on  'the  ground  that  the  will  sufficiently  indicated  an  intention  to  devise  all  his  lauds, 
whatever  the  nature  or  tenure  of  them  might  be  ?] 

And  if  the  devise  is  of  all  the  testator's  messuages,  &c.  in  such  and  such  parishes  or  places,  if  ho 
has  freeholds  in  all  such  parishes  or  places,  the  freeholds  only  will  pass,  notwithstanding  there  may 
be  leaseholds  in  the  same  parishes,  or  some  of  them.  But  if  the  testator,  at  the  date  of  his  will,  had 
leaseholds  only  in  any  of  such  parishes  or  places,  in  that  case  the  leaseholds  in  such  parishes  or  places, 
will  pass.  See  Day  v.  Trig,  I  P.  Wms.  286. 

And  the  testator,  in  such  a  case  as  the  above,  having  shewn  that  he  intended  his  leaseholds  in  thn 
particular  place  in  which  he  had  no  freehold,  to  pass  along  with  his  freeholds,  this  circumstance  would 
afford  an  evidence  that  he  equally  intended  his  leaseholds  in  any  of  the  other  specified  places  to 
pass  with  the  freeholds,  even  though  he  might  have  freeholds  also  in  such  other  places.  See 
Mr.  Justice  Gould's  opinion  in  Doe  v.  Williams,  1  H.  Blackst.  27. 

It  may  hardly  be  necessary  to  state,  that  if  a  man  devises  generally,  all  hi»  messuages,  &c.  and  he 
has  nothing  but  leaseholds,  that  there  the  leaseholds  will  pass.  See  Day  v.  Trig,  1  P.  Wms.  286. 
And  in  a  case  such  as  this,  the  leaseholds  will  pass,  even  if  the  testator  has  erroneously  called  than 
freeholds.  Ibid. 

So  if  a  man  devised  all  his  messuages,  lands,  &c.  to  hold  to  the  devisee,  his  heirs,  executors,  adminis- 
trators, and  assigns,  "according  to  the  different  natures  and  qualities  thereof" — as  these  words  would 
pretty  clearly  point  at  leaseholds,  there  can  be  litlle  doubt,  it  is  presumed,  but  his  leaseholds  would 
be  held  to  be  included. 

In  the  case  of  Addis  v.  Clement,  2  P.Wms.  455,  leaseholds  for  years,  under  a  church  lease,  were  heM 
to  pass  along  with  the  freeholds  under  a  general  devise  of  "  all  in  The  decision  in  th'w 

case  appears  to  have  proceeded  on  the  ground  of  presumed  intention  on  the  part  of  the  testator,, 
inferrable  from  the  nature  of  the  property ;  for  the  lease   being  by  customary  usage  constantly 
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If  a  man  devise  thus,  I  give  all  my  land  in  possession  Plowd.  66. 
only ;   by  this  devise  there  is  given  the  lands  lie  hath  in 
possession  only,  and  none  of  the  lands  he  hath  in  rever- 
sion. 

If  a  man  be  seised  of  land  in  fee-simple  in  Dale,  and   Plowd.  :;i;; 
devise  thus,  I  give  all  my  lands  in  Dale  to  /.  S.  and  after  344. 
the  will  made  and  published,  he  doth  purchase  other  lands    ^  "Jjevise 9' 
in  Dale  and  dieth ;   in  this  case  and  by  this  devise  /.  S.  17 

shall 


renewed,  the  testator,  the  Court  observed,  might  consider  himself  as  seised  of  a  perpetual  interest, 
of  a  kind  of  inheritance,  in  the  property. — And  see  Lord  EMon's  remarks  on  the  case,  in  Thompson 
v.  Lawley,  2  Bos.  &  Pull.  503.  The  case  of  I^owther  v.  Cavendish,  Amb.  356,  appears  to  have  been 
decided  on  the  ground  of  intention  to  include  the  leaseholds,  though  from  the  report  of  the  case, 
there  certainly  does  not  appear  to  have  been  any  very  clear  indication  of  intention,  beyond  what  is 
afforded  in  almost  every  case  in  which  the  question  has  occurred.  Wherever,  however,  it  sufficiently 
appears  upon  the  face  of  the  will,  that  it  was  the  testator's  intention  to  include  his  leaseholds  for 
years  in  a  general  devise  of  all  his  messuages,  &c.,  there  they  will  clearly  pass  ;  and  the  leaning 
of  the  courts  now  appears  to  be  in  favor  of  including  leaseholds  in  such  general  devises. 

It  may  be  proper  to  observe,  that  parol  evidence  will  not  be  received  to  shew  what  was  the  testator's 
intention  with  respect  to  including,  or  not  including  his  leaseholds  under  a  general  devise. 

Where  the  testator's  leaseholds  do  not  pass  along  with  his  freeholds,  they  will  form  a  part  of  his 
personal  estate— and  even  where  they  do  pass  along  with  the  freeholds,  they  will  vest  in  the  executors 
till  they  assent  to  the  devise,  and  will  be  liable  to  the  payment  of  the  testator's  debts. 

With  respect  to  leaseholds  for  lives  passing  under  a  general  devise  "  of  all  messuages,"  &c.,  the 
Editor  meets  with  no  cases  upon  the  point ;  but  the  testator  having  an  estate  of  freehold  in  this  species 
of  property,  and  the  statute  of  Frauds,  with  respect  to  devising  it,  &c.  treating  it  much  in  the 
same  way  with  lands  in  fee- simple,  it  may,  perhaps,  be  considered,  that  it  must  pass  with  fee- 
simple  lands  under  such  general  devise. 

As  copyholds,  since  the  act  of  55  Geo.  3.  c.  192,  no  longer  require  a  surrender  in  order  to  enable 
the  copyholder  to  devise  them*,  they  may  now,  with  respect  to  their  devisable  quality,  be  considered 
much  in  the  same  light  with  freeholds  : — They  will  therefore,  it  is  conceived,  now, pass  in  every  case 
by  a  general  devise  of  "  the  testator's  messuages/'  &c. 

With  respect,  however,  to  devises  of  copyholds  not  affected  by  the  above-noticed  act,  questions 
may  still  arise,  whether  they  have  passed  with  freeholds,  by  a  general  devise  of  "  all  messuages,  &c.'' 
Where  the  testator  had  surrendered  his  copyholds  to  the  use  of  his  will,  there,  it  would  appear,  they 
will  pass  by  such  a  devise,  even  without  ar«y  express  indication  of  intention  that  they  should  do  so. 
See  Pate  v.  Davy,  Doug.  690,  n.  Haslewood  v.  Pope,  3  P.Wms.  322.  Goodwynv.Goodwyn,  l  Ves.  226' 
and  Tendril  v.  Smith,  2  Atk.  85.  In  the  case,  however,  of  Doe  v.  The  Earl  of  Lucan,  9  East,  448,  (in 
which  it  was  held,  that  copyholds,  which  had  been  surrendered  to  the  use  of  the  testator's  will,  passed 
under  a  general  devise  of  all  the  testator's  messuages,  &c.)  the  court  did  not  rest  its  decision  on  the 
broad  ground  above  stated,  but  on  the  ground  that  the  will  afforded  a  sufficient  evidence  that  the 
testator  intended  to  include  them  ;  and  seemed  to  avoid  the  question  whether  they  would  have  passed 
•without  any  such  indication  of  intention.  In  cases  not  affected  by  the  above-noticed  act  of  Geo.  3, 
and  where  the  question  arises  in  cases  in  which  courts  of  equity  will  supply  the  want  of  a  surrender, 
(as  for  payment  of  debts,  provision  for  younger  children,  &c.),  in  such  cases  the  question,  whether 
unsurrendered  copyholds  pass  in  equity  by  a  general  devise  of  the  testator's  "  messuages,  &c."  must 
always  be  decided  by  the  testator's  intention ;  and  upon  this  point  it  may,  perhaps,  be  laid  down,  that 
whatever  would  be  considered  as  an  evidence  of  intention  to  include  leaseholds  under  a  general 
devise,  (a  point  we  have  pretty  fully  considered),  would  afford  a  sufficient  evidence  of  intention  in 
the  case  of  unsurrendered  copyholds. 

In  the  case  of  Roe  v.  Bird,  2  Bl.  1301,  where  a  testator  having  copyholds  in  fee,  and  leaseholds  for 
years,  both  situate  in  A.,  devised  all  his  estates  (in  the  plural)  in  A. ;  it  was  held,  that  the  leasehold 
passed  as  well  as  the  copyhold. 

In  the  case  of  Roe  v.  Vernon,  5  East,  51,  under  a  devise  of  the  testator's  freehold  property,  it  was 
held,  that  customary  freeholds  did  not  pass,  such  customary  freeholds  having  been  generally  reputed 
as  copyholds;  and  the  testator  having,  in  other  parts  of  his  will,  distinguished  between  freehold 
and  copyhold,  it  was  to  be  presumed,  that  he  used  the  word  freehold  in  its  common  popular 
acceptation. 


*  The  act  does  not  say  any  thing  about  customary  freeholds,  therefore  wherever  customary 
freeholds  were,  previous  to  the  act,  only  devisable  upon  making  a  surrender,  a  surrender,  it  is  pre- 
sumed, is  still  necessary. 
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sball  not  have  the  new-purchased  lands  (r)  :  and  in  this 
case  it  hath  been  held  further,  that  if  the  testator  do  by 
word  of  mouth  after  the  purchase  of  the  same  lands 
declare  himself  to  be  minded  that  /.  S.  shall  have  the 
same  new-purchased  lands  also  by  this  devise,  that  not- 
withstanding /.  S.  shall  not  have  them  by  this  devise  :  and 

Trin.  37  Eliz.    yet  it  hath  been  adjudged,  that  if  in  this  *  case  one  come      •  P.  438. 

foriH?  Parin     to  ^ie  c'ev*sor  to  ^UJ  ^is  new-purchased  land  ;  and  he  say 

cote.  nay>  but  I-  &  shall  have  it  as  the  rest  ;    that  this  is  a  new 

publication  of  the  will,  and  that  /.  S.  by  this  devise  sball 

have  these  new  purchased  lands;  for  a  new  publication  of 

the  will  in  these  cases  will  make  the  land  to  pass  (*).    But 

if 

(r)  If  a  testator  seised  of  the  manor  of  Dale,  devise  such  manor,  and  after  the  date  of  his  \\ill 
lands  within  the  manor  escheat,  or  if  he  purchases  copyhold  lands  and  take  a  surrender  of  thrm 
to  his  own  use,  or  purchases  any  other  lands  parcel  of  the  manor  ;  in  these  cases  the  lands,  as  being 
part  of  the  manor,  will  pass  by  the  will  although  there  is  no  re-publication  subsequent  to  the  escheat 
or  purchase. 

(s)  The  re-publication  of  a  will  may  have  a  two-fold  effect  ;  first,  to  give  the  will  the  exact  effect 
which  it  would  have  had  in  case  it  had  been  made  at  the  very  time  of  its  republication  ;  and  secondly, 
to  set  up  and  re-establish  a  will  that  has  been  revoked.  —  Since  the  statute  of  Frauds,  a  re-publi- 
cation must  be  attended  with  the  same  forms  that  are  necessary  to  its  publication. 

As  a  re-pnblication  will  give  the  same  effect  to  a  will  which  it  would  have  had  in  case  the  will  itself 
had  been  made  at  the  very  time  of  the  re-publication,  from  this  doctrine  the  following  consequence 
necessarily  results  ;  viz.  that  if  the  testator  has  purchased  or  otherwise  acquired  lands  between  the 
making  of  the  will  and  its  re-publication,  in  that  case,  if  the  will  contains  a  general  or  residuary 
devise  of  "  all  the  testator's  lands,  &c."  the  re-publication  will  make  such  after-acquired  lands  pass 
by  such  general  or  residuary  devise. 

But  it  must  be  observed,  that  it  is  only  where  the  will  contains  a  general  or  residuary  devise  of  the 
testator's  messuages,  «StC.,  that  the  re-publication  will  have  this  effect:  for  if  a  testator  devises  his 
lands  by  their  names,  or  in  such  and  such  places,  and  the  will  contains  no  residuary  devise,  in  such 
a  case,  if  he  afterwards  purchases  other  lands  and  re-publishes  his  will,  the  republication  will  not 
make  the  will  pass  such  new-purchased  lands.  See  Heylyn  v.  Heylyn,  Cowp.  130. 

It  may  now  be  considered  as  an  established  rule,  notwithstanding  some  cases  to  the  contrary,  that 
a  codicil  executed  with  the  formalities  requisite  to  pass  real  estate  and  annexed  or  referring  to  a  will, 
is  to  be  considered  as  a  re-publication  of  such  will,  so  as  to  make  it  take  effect  from  the  execution  of 
the  codicil  ;  by  which  means,  if  the  will  contains  a  general  or  residuary  devise,  lands  purchased  after 
the  execution  of  the  will  and  before  the  execution  of  the  codicil,  will  pass  by  the  will.  See  Litton  v. 
Lady  i'alldand,  3  Hep.  in  Ch.  90.  GooJlitlc  v.  Mtrcdith,  y  Maule  &  Selw.  5.  Dot  v.  Dory,  Cowp. 
158;  Lofft,  719.  Penphrase  v.  Lord  Lnnsdoicne,  Lucas,  96.  Acherly  v.Vernon,  1  Com.  Rep.  381. 
3  Bro.  P.  C.  107.  Po/Lr  v.  Potter,  1  Ves.  4:17.  Beable  \.Dodd,  1  T.  R.  193.  Barnes  v.  Crowe, 
1  Ves.  jun.  487.*  In  Pigott  v.  Waller,  7  Ves.  98,  a  codicil,  executed  by  the  testator  in  the  presence 
of  three  witnesses,  though  it  only  revoked  two  legacies,  and  gave  another  in  lieu  thereof,  was  held 
to  be  a  re-publication  of  the  will,  so  as  to  make  it  pass  after-purchased  lands.  —  In  the  case  just 
noticed,  however,  the  words  of  the  codicil  were,  "  a  codicil  made  and  published  by  me,  and  to  be  an- 
nexed to  my  will,  and  made  part  thereof  to  all  intents  and  purposes."  But  a  codicil  may  be  so  limited 
or  restricted  as  not  to  have  the  effect  of  passing  after-purchased  lands.  Thus  where  the  testator  had 
by  his  will  devised  all  his  freehold  and  copyhold  estate  and  afterwards  purchased  new  lands,  and 
then  made  a  codicil,  whereby,  after  reciting  that  he  had  devised  all  his  freehold  and  copyhold  lands 
to  certain  trustees,  he  revoked  the  same,  so  far  as  related  to  two  of  the  trustees,  and  devised  his 
"  said"  lands  to  the  other  trustees  upon  the  same  trusts,  and  concluded  with  declaring  the  coiiieil  to 
be  part  of  his  will  :  —  and  it  was  held,  that  it  did  not  pa^s  the  after-purchased  lands  ;  since  it  appeared 
npon  the  face  of  the  codicil,  that  it  was  not  the  intention  to  pass  any  other  lands  than  those  devised  by 
the  will.  Countess  of  Strathmore  v.  Bowes,  7  T.  R.  482;  2  B.  &  P.  500. 

Re-publication,  by  codicil  or  otherwise,  will  not  only  have  the  effect,  generally  speaking,  of  making 
after-purchased  lauds  pass  by  the  will  where  it  contains  a  general  or  residuary  devise,  but  will  set 


*  With  respect  to  after-purchased  copyholds,  they  will  pass  by  a  general  devise  without  re-publica- 
tion, where  they  are  surrendered  to  the  use  of  the  testator's  will  generally  ;  and  they  will  do  so  < 
if  surrendered  to  such  uses  as  he  shall  appoint  by  will,  (see  Spring  v.  Biles,  cited  1  T.  R.  435,)  or  to 
the  uses  to  be  declared  by  his  will.     See  Heeling  v.  Heeling,  Lotft,  604;  and  sec  latter  part  of  la>t 
preceding  note  (q). 

If  a  testator,  after  devising  a  manor,  purchases  a  copyhold,  and  takes  a  surrender  of  it  to  him 
it  will  pass  without  a  re-publication,     Roc  v.  IfVir/r,  6  T.  R.  708. 

X  X 
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if  a  man  devise  the  manor  of  Dale,  and  at  the  time  of  the 
devise  he  hath  it  not,  or  devise  his  land  in  Dale,  and  at 
the  time  of  the  devise  he  hath  no  lands  there,  and  after- 
wards he  doth  purchase  the  manor  of  Dale,  or  lands  in 
Dale;  by  this  devise,  and  in  this  case,  the  manor  and  the 
new-purchased  lands  will  pass(J);  for  in  this  case  it  shall 
be  intended  he  meant  to  purchase  it.  And  yet  the  statute  See  before, 
enabling  a  man  to  devise  lands,  saith,  any  person  hav- 
ing, #c.  Co.  3.  30. 

If  one  have  an  ancient  tenement,  and  lands  belonging  Leftus  v.  Ba- 
to  it,  and  then  purchase  more  lands,  and  occupy  them  {^R 
altogether  with  the  tenement  many  years,  and  being  all 
thus  in  his  occupation,  he  doth  make  a  devise  after  this 
manner,  I  give  my  tenement  in  Dale,  and  all  my  lands 
belonging  to  it  now  in  my  occupation  to  1.  S.  by  this  de- 
vise /.  S.  shall  have  the  ancient  land  only,  and  none  of 
the  new-purchased  land ;  but  if  there  be  no  ancient  land 
belonging  to  the  tenement,  but  new-purchased  land  only, 
there  perhaps  it  may  be  otherwise ;  for  in  this  case  the 
words  cannot  else  be  satisfied.  As  in  case  where  a  man 
hath  some  lands  in  fee-simple,  and  other  lands  for  years 
only  in  Dale,  and  he  devise  all  his  lands  and  tenements 
in  Dale;  by  this  devise  the  lands  he  hath  for  years  do  not 
pass  (it) ;  but  if  he  have  no  other  lands  in  Dale  but  these 
lands,  in  this  case  perhaps  this  land  will  pass. 

If  one  have  a  moiety  of  lands  in  Essex,  and  a  moiety   In  Mervu"s 
of  lands  in  Kent,  and  he  devise  thus,  I  give  my  moieties,   case< 
and  all  my  other  lands  in  Kent  to  /.  S.  it  seems  by  this 
devise  the  moieties  in  both  counties  do  pass,  and  that  /.  S. 
shall  have  both  the  moieties. 

If  a  man  be  seised  in  fee,  in  possession,  of  the  moiety  Pasch.20  Jac. 
of  a  farm  called  the  farm  of  (7.  and  of  the  reversion  in 
fee  of  the  other  moiety,  expectant  on  a  lease  made  to  A. 
and  B.  for  their  lives,  and  he  make  his  will  thus,  I  will 
that  my  wife  shall  have  all  my  living  which  I  now  occupy, 
until  my  son  come  to  twenty-one  years  of  age ;  and  then 
I  will  have  her  have  the  thirds  of  all  my  living,  and  that 
my  son  shall  have  all  my  farm  of  C.  to  him  and  his  heirs ; 


up  a  will  again  in  case  either  of  implied  revocation  or  revocation  by  operation  of  law.  And  it  will 
have  the  same  effect  in  the  case  of  express  revocation,  where  the  re-publication  sufficiently  refers 
to  the  revoked  will. 

In  the  case  of  Jackson  v.  Hurlock,  (2  Eden,  263,)  a  marriage  settlement  having  revoked  a  will,  it 
was  held,  that  the  will  was  set  up  again  as  to  a  reversion  in  fee  of  lands  comprized  in  the  settle- 
ment, by  a  codicil  published  before  the  marriage  took  place  ;  and  it  was  also  held,  that  such  codicil 
was  not  revoked  by  the  uses  which,  upon  the  marriage  taking  place,  sprung  or  arpse  under  the 
settlement. 

In  the  case  of  Lane  v.  Wilkins,  10  East,  242,  a  will  had  been  made,  and  a  recovery  was  subse- 
quently suffered,  with  a  power  to  the  testator  to  declare  the  uses  of  the  lands  by  his  will  or  codicil. 
The  testator  afterwards  made  a  codicil  confirming  his  will,  (except  where  altered  by  the  codicil),  but 
took  no  notice  of  his  power  of  appointment ;  and  it  was  held,  that  the  power  was  not  executed  by 
the  codicil. 

We  have  before  seen,  that  a  re-publication  will  not,  in  the  case  of  a  lapsed  devise,  give  the  lands 
to  the  heirs  or  issue  in  tail  of  a  devisee,  £c.  See  supra,  page  434,  note  (d),  near  the  end  of  the 
note ;  and  see  Plowd.  345  ;  Hartopp's  case,  Cro.  Eliz.  243  ;  Pre.  in  Ch.  440. 

(t)  This  doctrine,  according  to  that  construction  which  is  put  upon  the  statute  of  Wills,  is  clearly 
unsound. 

(tt)  See  supra,  page  437,  note  (5). 
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by  this  devise,  if  A.  and  S.  die  before  the  heir  be  twenty- 
one  years  of  age,  the  wife  shall  have  the  thirds  of  the 
whole  farm,  and  not  of  the  moiety  in  possession  only  (a;). 

If  a  man  be  seised  of  land  in  a  village,  and  in  two 
hamlets  of  the  same  village,  and  he  devise  all  his  lands  in 
that  village,  and  in  one  of  the  hamlets ;  by  this  devise 
none  of  his  land  in  the  other  hamlet  doth  pass. 

If  a  man  make  his  will  the  first  day  of  May,  and  thereby 
give  the  *  manor  of  Dale,  to  one  in  fee,  and  the  tenth  of 
May  one  of  the  tenancies  escheat,  and  the  twentieth  of 
May  the  devisor  dieth;  in  this  case,  and  by  this  devise, 
it  seems  the  devisee  shall  have  the  tenancy  that  doth 
escheat. 

If  one  devise  his  land  thus,  I  give  my  land  in  Dale  to  3.  T .1  respect 

/.  £  and  his  heirs,  or  to  /.  8.  in  fee,  or  to  /.  &  in  fee-  of  J1'?  t'™e 
i  T  ci  r  r    a    i    i       i  /  •      and  tune  that 

simple,  or  to  /.  S.  for  ever,  or  to  /.  A.  habcndum  sibt  6f  sms,   .g  jeviged. 

or  to/.  S.  and  his  assigns  for  ever;  or  thus,  I  give  my  land   Fee-simple. 

to  /.  S.  to  give,  sell,  or  do  therewith  at  his  pleasure ;  by 

all  these,    and    such   like   devises,  a  fee-simple  estate  is 

made  of  the  thing  devised,  and  /.  S.  shall  have  the  same 

to  him  and  his  heirs  for  ever  (t/).     But  if  land   be  granted   Deed. 

by  deed  after  this  manner,  1.  S.  by  this  grant  in  all  these 

cases,  except  only  in  the  first  case,  hath  only  an  estate  for 

life  (2).     And  if  a  man  devise  his  land  to  /.  S.  and  say  not 

how  long,  nor  for  what  time,  by  this  devise  /.  S.  hath  an 

estate  for  life  only  in  the  land  (a). 

If  a  man  devise  his  land  to  /.  S.  and  his  assigns,  with- 
out saying  [for  ever]  it  is  said  by  some,  that  by  this  devise 
/.  S.  hath  only  an  estate  for  life.  But  the  contrary  is 
affirmed  elsewhere,  and  that  it  is  a  fee-simple  (&). 

If  one  devise  his  land  to  his  wife,  to  dispose  thereof  at 
her  will  and  pleasure,  and  to  give  it  to  one  of  her  sons ; 
in  this  case,  and  by  this  devise,  she  hath  a  fee-simple ;  but 

it 


(a:)  See  supra,  pages  422,  note  (r),  and  434  a,  respecting  reversions. 

(y)  It  may  be  proper  to  observe,  that  in  devises  to  trustees,  they  always  take  the  legal  fee  without 
either  words  of  inheritance  or  perpetuity,  where  the  purposes  of  the  trust  require  that  they  should 
have  the  fee.  1  Ves.  491.  3  Burr.  1686.  But  where  the  purposes  of  the  trust  do  not  require  that 
they  should  take  the  fee,  there,  as  a  general  rule,  they  will  only  take  the  legal  estate  for  a  period 
co-extensiv£  with  the  trust  they  have  to  perform  ;  unless,  indeed,  the  use  should  be  expressly  limited 
to  them  in  fee.  And  even  if  it  is  so  limited,  yet,  if  it  is  apparent  that  the  intention  was  that  they 
should  only  take  the  legal  estate  during  the  continuance  of  the  trust,  in  that  case  they  will  take  it 
only  during  such  period,  and  no  longer.  See  Doe  v.  Hicks,  TDurnf.  &  East's  T.  R.  433.  And  this 
doctrine  seems  to  be  applied  to  limitations  created  by  deed,  as  well  as  to  limitations  created  by  will. 
See  Curtis  v.  Price,  12  Ves.  89.  But  see  ^enables  \.  Morris,  7  Durnf.  &  East's  T.  R.  342  and  438. 
For  further  information  on  the  subject  of  this  note,  see  Serjeant  Williams's  note  to  2  Saunders's  Rep. 
page  11. 

(z)  If  the  deed  was  made  for  a  valuable  consideration,  and  it  was  evident  the  parties  intended 
the  fee  to  pass,  but  it  did  not  do  so  from  the  deed  being  unskilfully  drawn  ;  in  such  a  case,  a  court 
of  equity  would  direct  a  proper  deed  to  be  executed. 

(«)  This  is  not  universally  the  case.    See  the  last  note  but  one. 

(6)  The  devisee  would  not  merely  by  force  of  the  words  "  his  assigns,"  take  a  fee,  and  therefore 
unless  there  were  circumstances  in  the  case  which  shewed  that  the  testator  intended  to  give  the  de- 
visee a  larger  estate,  it  is  clear  he  would  only  take  a  life  estate.  See  1  Inst.  9  b.  Instead,  however,  of 
holding  that  a  devise  without  words  of  inheritance  or  perpetuity,  only  gives,  generally  speaking,  an 
estate  for  Itfe  to  the  devisee,  it  can  hardly  be  doubted  but  it  would  be  much  more  agreeable  to  the 
intention  of  testators  to  hold,  that  it  pave  a  fee  ;  unless  whnv  it  was  evident  that  the  testator  meant 
a  less  estate.  Had  this  rule  of  construction  prevailed,  there  would  have  been  no  necessity  for  laying 
hold  of  slight  collateral  circumstances  (as  is  done  whenever  it  can  be  done)  in  order  to  get  quit 
of  the  present  rule  of  construction. — Some  legislative  measure  on  the  subject  might  be  desirable. 
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it  is  qualified,  for  she  must  convey  it  to  one  of  her  chil-  B.  R.  Repley 
dren,   and  cannot  convey  it  to  another  (c).  and  Daniel's 

If  one  devise  his  land  to  /.  S.  paying  ten   pounds,  and  case- 
use  no  other  words,  by  this  devise  the  devisee  hath  the  fee-  ^J'^'  \6' 
simple  of  the  land,   albeit  the  ten  pounds  be  not  the  hun- 
dredth part  of  the  worth  of  the  laud  (d).     And  yet  if  one  Adjudged  Hil. 
devise  his  land  to  1.  S.  for  his  life,  paying  ten  pounds;   by   36  Eliz.  C.  B. 
this  devise  /.  S.  shall  have  an  estate  for  life  only. 

If  one  devise  land  of  the  value  of  fifty  pounds  per 
annum  to  /.  S.  for  life,  the  remainder  to  /.  D.  paying  forty 
pounds  to  W. ;  by  this  devise  /.  D.  shall  have  the  fee- 
simple  of  the  remainder  upon  condition  (e). 

If  one  have  two  sons,  and  he  devise  his  land  first  to  his   Hil.  17  Jar. 
wife,  and  then  he  saith  thus :  in  like  manner,  I  will  that  B.  R.  adjudg- 
my  son  A.  shall  have  it  after  my  wife's  death;   and  if  my  ^0°' 
•wife  die  before  my  son  B.  then  that  my  son  A.  shall  pay 
to  B.  three  pounds  by  the  year  during  the  life  of  B.   and 
also  twenty  pounds  to  W.  S. ;  by  this  devise,  A.  shall  have 
the  fee-simple  of  this  land. 

If  one  devise  his  land  thus,  I  will  my  land  to  my  son  Curia,  Mich. 
W.  for  his  life,  and  after  his  death  to  my  son  T.  and  if  18  Jac.  B.  R. 
my  son  W.  purchase  land  as  good  as  that  land  for  my  son  <*reen  v- 
T.  then   that  my  son  W.  shall  sell  the  land  devised  to  my 
son  T.  as  his  own,  and  I  will  that  my  son  W.  shall  pay  to 
his  sisters  ten  pounds  by  20s.  a  year:   in  this  case,  and 
by  this  devise,  W.  hath  a  fee-simple ;   for  power  to  sell 
giveth  by  implication  an  estate  in  fee-simple,   and  it  is 
paying  also,  &c. 

If  one  devise  land  to  his  wife  and  her  heirs,  and  if  the  Pasch.  I4jar. 
*  P.  440.     heir  put  her  *  out  that  she  shall  have  other  land  :  by  this  B.  B.  Curia, 
devise  she  hath  the  fee-simple  of  the  first  land,  and  is  not 
abridged  by  the  latter  words. 

If  one  •  devise  his  land  thus,  I  give  White-acre  to  my  Trin.  so  Elir. 
eldest  son  and  his  heirs  for  his  part :  Item,  Black-acre  to 
my  youngest  son  for  his  part ;  by  this  devise  the  younger 
son  shall  have  the  fee-simple  of  Black-acre;  so,  if  I  give 
White-acre  to  /.  S.  Item,  Black-acre  to/.  S.  and  his  heirs; 
by  this  devise  /.  S.  shall  have  the  fee-simple  of  White-acre 
also(/). 

If  one  give  land  to  his  wife  for  life,  the  remainder  to   Perk.  sect, 
his  son  and  the  heirs  male  of  his  body,  and  for  want  of  66* 

such 


(c)  In  the  case  of  Thomlinson  v.  Dig'hton,  1  Salk.  239,  H.  being  seised  in  fee,  devised  to  his  wife 
for  her  life,  and  then  to  be  at  her  disposal  to  any  of  her  children  who  should  be  then  living.  The  court 
held  it  to  be  only  an  estate  for  life,  with  a  power  to  dispose  of  the  inheritance  to  her  children. 


information  upon  cases  like  the  above,  and  also  upon  cases  where  the  testator  devises  to  one  ex- 
pressly for  life,  and  after  his  death  "  to  dispose  of  the  lands  as  he  shall  think  fit,"  or  "  as  he  shall 
appoint,"  or  to  dispose  of  them  amongst  his  children"  (or  other  specified  persons)  "  as  he  pleases,"  &c. 
see  Mr.  Sugden's  Treatise  on  Powers,  page  96,  ct  infra. 

(d)  Not  if  the  charge  is  upon  the  lands,  and  not  upon  the  person  of  the  devisee  in  respect  of  them, 
nor  if  the  sum  is  directed   to  be  paid  out  of  the  rents  and  profits  (see  page  434- c,  note  (</));  nor 
would  the  devisee  take  a  fee  if  a  less  estate  was  expressly  given  him. 

(e)  On  the  subject  of  estates  upon  condition,  see  supra,  page  143,  et  infra. 

(/)  On  points  resembling  the  above,  seethe  case  of  Fenny  v.  Ewestace ,  4  Maule  &  Selw.  58,  and 
rases  there  cited* 
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such  issue,  the  remainder  to  the  next  heir  male  of  the 
donor  and  the  heirs  male  of  his  body;  it  seems  by  this 
devise,  that  the  next  heir  male  of  the  son  hath  a  fee- 
simple  (</). 

Co.  super  Lit.  If  one  devise  his  land  thus,  1  give  my  land  in  Dale  to  Fee-taiU 
/.  S.  and  to  his,  or  [to  the]  heirs  male,  or  heirs  femalf  <>t 
his  body,  [or  of  his  body  begotten]  or  to  7.  S.  and  his 
issues  male,  or  his  issues  female ;  or  to  /.  S.  and  the  heirs" 
male  of  his  body  begotten  on  M. ;  or  to  /.  >V.  and  E.  his 
wife,  and  the  heirs  male,  or  heirs  female  of  their  two 
bodies  begotten;  or  to  1.  X.  and  his  heirs,  if  he  shall  have 
any  heirs  of  his  body,  else  that  the  land  shall  revert;  or 
to  1.  S.  and  his  heirs,  if  he  have  any  issue  of  his  body  ; 
or  to  /.  S.  and  the  right  heirs  male  of  his  body ;  or  to  /.  S. 
and  his  heirs,  provided  that  if  he  die  without  heirs  of  his 
body,  that  the  land  shall  revert ;  by  all  these  and  such 
like  devises  an  estate  tail  is  made  of  the  thing  devised,  and 
/.  »V.  the  devisee  shall  have  the  same  accordingly  (/*)• 

Co.  super  Lit.        If  one  devise  his  land  thus,  I  give  my  land  in  Dale  to   Deed. 

9.  7.  S.  fy  semini  svo;  by  this  devise  /.  S.  hath  an  estate-tail : 

Bro.  tit.  Tail,     but  jf  j,e  sa^    j  gjve  my  jan(j  JQ  j)ale  to  /.  £   et  sanyuini 

Co.  super  Lit.  mo  :  ^  *s  sa'(*   ^y  ^"s  ^evise  I-  &•  natn  tne  fee-simple  of 
20.  6. 16.  the  land.     If  one  devise  his  land  to  /.  S.  4*  cxitibus,  vel 

prolibus  de  corpore  suo ;  by  this  devise  if  7.  S.  have  no 
children  at  the  time,  it  seems  he  hath  an  estate-tail  (z) ;  but 
by  such  a  limitation  by  deed  is  made  only  an  estate  for 
life.  If  one  devise  his  land  thus,  I  give  my  land  in  Dale 
to  /.  S.  for  life,  the  remainder  to  /.  D.  and  E.  his  wife 
and  their  children ;  or  to  /.  D.  and  E.  his  wife  and  their 
men-children  ;  or  to  7.  D.  and  E.  his  wife  and  their  issues ; 
by  these  devises,  if  the  husband  and  wife  have  no  children 
at  the  time  of  the  devise,  is  created  an  estate-tail ;  and 
if  they  have  any  children  at  the  time  of  the  devise,  then 
hereby  is  created  an  estate  for  all  their  lives  only  in  joint- 
tenancy^).  And  if  land  be  devised  to  A.  for  life,  the 
remainder  to  B.  and  the  heirs  of  his  body,  the  remainder 
to  7.  S.  and  his  wife,  and  after  to  their  children ;  by  this 
devise  7.  S.  and  his  wife  have  estates  for  their  lives  only, 
and  their  children  after  them  estates  for  their  lives  joint- 
ly (/);  and  albeit  they  have  no  children  at  the  time,  yet 
every  child  they  shall  have  after,  may  take  by  way  of  re- 
mainder. And  so  also  it  seems  is  the  law  upon  such  a  Deed, 
limitation  by  deed. 

If 


(g)  If  the  son  should  be  the  next  heir  male  of  the  donor,  in  that  case  the  limitation  "  to  the  next 
lieir  male  of  the  donor,  and  the  heirs  male  of  his  body,"  would  be  involved  in  the  limitation  to  "  the 
son  and  his  heirs  male  of  his  body,"  and  be  void  ;  unless  a  fee  in  remainder  was  held  to  pass  by  it ; 
though  even  under  this  view  of  the  ease,  the  limitation  would  be  void,  as  the  heir  would  take  by 
dr.M-rut  and  not  under  the  will.  If  the  son  was  not  the  next  heir  male  of  the  testator,  in  that  case 
the  next  heir  mule,  instead  or'  taking  a  fee,  would,  it  i.s  apprehended,  lake  an  estate-tail. 

(k)  See  supra,  page  4;Mc,  on  devises  in  tail. 

(i)  A  devise  to  a  man  and  the  issue  of  his  body,  or  his  issue,  or  issne  male,  &c.  will  alwa\ 
conceived,  give  him  an  estate-tail,  whether  he  may  have  children  living  or  not  at   the   time  of  liie 
devise  or  death  of  the  testator.     For  information  0*1  devises  to  a  man  for  life,  with  remainder  to  his 
ism*',  &c.  1  <-. 

(i-)Sct'  SM/H-II,   |»iigr   lli,   noli •  ; 

(/)   See  the  preceding  note. 
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Deed.  If  lands  be  devised  to  /.  S.  and  his  heirs  male,  or  his  Lit.  sect.  31. 

heirs  female,  without  saying  [of  his  body  ;]  by  this  devise  9  H.  6.  25. 
/.  S.  hath  an  estate-tail.  But  if  such  a  limitation  be  by  27  H-  8-  27- 
deed,  it  is  a  fee-simple. 

If  one  have  two  sons,  and  devise  White-acre  to  his  eldest  Hil.  22  Jac. 
son  and  his  heirs,  and  Black-acre  to  his  youngest  son  and  ^^  Danie1'8 
his  heirs,  and  if   either  of  them  die  without  issue,  then  c< 
that  the  other  shall  be  his  heir;  by  this  devise  either  of 
them  hath  an  estate-tail,  and  no  fee-simple  (m). 

If  one  have  land  in  Kent  in  W.  S.  and  T.  and  have  one  Adjudged 
male  child  and  a  daughter,  and  his  brother  hath  three  M.  9  Jac. 
children,  B.  C.  and  D.  and  he  devise  his  land  thus;  Item,  Wallop's  " 
I  give  my  land  in  Kent  to  my  male  child   and  his  heirs, 
and  if  he  die  without  heirs  of  his  body,  that  the  land  in 
W,  shall  go  to  B.  and  his  heirs.     Item,  I  will  my  land  in 
S.  to  C.  and  his  heirs,  and  my  land  in  T.  to  D.  and  his 
heirs  ;  in  this  case,  and  by  this  devise,  the  male  child  of 
the  devisor  hath  an  estate-tail  in  all  the  lands,  and  after 
his    death  without  heirs  (of   his   body),    it  shall  remain 
according  to  the  will  :  so  that  if  one  devise  his  land  to  his 
eldest  son  and  his  heirs,  and  if  he  die  without  heirs  of  his 
body,  that  it  shall  remain  to  his  youngest  son  and  his 
lieirs  ;  by  this  devise,  the  eldest  son  hath  an  estate-tail, 
and  the  youngest  son  the  fee-simple  (ri). 

If  one  devise  his  land  to  his  son  W.  and  if  he  marry 
and  have  any  issue  male  begotten  of  the  body  of  his  wife, 
then  that  issue  to  have  it  ;  and  if  he  have  no  issue  male, 
then  to  others  in  remainder  ;  by  this  devise,  it  seems  W. 
hath  an  estate-tail  to  him  and  the  issue  male  begotten  on 
the  body  of  his  wife. 

If  one  devise  White-acre  to  /.  S.  and  the  heirs  of  his  Perk«  sect. 


body,  and  then  after  saith  thus,  and  I  will  that  I.D.  shall 

have  Black-acre  in  the  same  manner  that  1.  S.  hath  White- 

acre;  by  this  devise,  /.  D.  hath  an  estate-tail  in  Black-  acre, 

as  /.  S.  hath  in  White-acre.     Et  sic  de  similibus.     And  if  Trin.  30  Eliz. 

one  devise  White-acre  to  /.  S.   and  then  sr.y  ;  Item,  Black- 

acre  to  /.  S.  and  the  heirs  of  his  body  ;  by  this  devise  he 

hath  an  estate-tail  in  both  acres. 

If  one  devise  his  land  to  his  wife  for  years,  the  remain-  Dier,  122. 
der  to  his  younger  son  and  his  heirs,  and  if  each  of  his 
two  sons  die  without  issue,  &c.  that  it  shall  remain  to  his 
daughter  and  her  heirs,  and  the  younger  son  die  with- 
out issue;  in  the  life-time  of  the  father,  and  after  the 
father  dieth;  it  seemeth  by  this  devise  the  elder  son  shall 
have  the  land  in  tail. 

If  one  devise  his  land  to  his  wife  for  life,  and  after  to  A<jjudged  T. 
liis  son,  and  if  his  son  die  without  issue,  [or  having  no  Robh 

son],  case. 


(m)  On  cutting  down  a  previous  fee-simple  to  an  estate-tail,  by  a  limitation  over  on  a  dying  without 
issue  generally,  gee  Dansey  v.  Griffiths,  4  Maule  &  Selw.  61,  and  the  cases  there  cited.  But  if  the 
limitation  over  was  upon  a  dying  without  issue  within  the  period  allowed  for  executory  devises,  in 
that  case  the  previous  fee-simple  would  not  be  reduced  to  an  estate-tail,  but  would  remain  a  fee- 
simple,  subject  to  an  executory  devise  over. 

(M)  If  the  expression  had  been  "  that  if  the  eldest  son  died  without  heirs,"  (and  not  without  heirs 
of  his  body)  that  the  estate  should  remain  to  the  youngest ;  if  the  youngest  was  of  the  full  blood  to 
the  eldest,  the  eldest  would  only  take  an  estate-tail.  See  supra,  page  417,  note  (i)« 
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son],  then  that  it  shall  go  to  another ;  by  this  devise  the 
son  hath  an  estate-tail  to  him  and  the  heirs  male  of  his 
body  (o). 

*  If  lands  be  given  to  a  man  and  woman  unmarried  and 
the  heirs  of  their  two  bodies,  or  to  the  husband  of  A.  and 
wife  of  B.  and  the  heirs  of  their  two  bodies;  by  these 
devises  are  made  estates  in  tail  (p). 

If  a  man  devise  White-acre  to  his  three  brothers,  and 
Slack-acre  to  C.  his  brother,  so  as  he  pay  ten  pounds  to 
/.  S.  and  otherwise  that  it  shall  remain  to  the  house,  pro- 
vided that  the  same  lands  be  not  sold,  but  go  unto  the 
next  of  name  and  blood  that  are  males,  if  it  may  be;  it 
seems  that  by  this  devise  C.  hath  an  estate-tail  male  in 
Jilack-acre,  and  that  if  he  die  without  issue  male,  it  shall 
go  to  three  other  brothers  and  their  heirs  male  in  tail  one 
after  another :  and  that  White-acre  also  is  so  entailed  in 
every  of  their  parts.  For  the  words  [shall  remain  to  the 
house]  shall  be  construed  to  the  most  worthy  of  the  family, 
and  the  words  [that  are  males]  shall  be  construed  in  the 
future  tense. 

If  land  be  devised  to  /.  S.  and  the  heirs  of  his  body, 
and  that  if  he  die,  that  it  shall  remain  to  /.  D.  by  this 
devise  /.  S.  hath  an  estate-tail,  and  the  latter  words  do 
not  qualify  the  former,  but  /.  D.  must  attend  his  death 
without  heirs  of  his  body  before  he  shall  have  the  land. 

If  land  be  devised  to  /.  S.  and  the  heirs  male  of  his 
body,  and  if  it  happen  that  he  die  without  heir  of  his 
body,  that  it  shall  go  to  //.  and  his  heirs ;  by  this  devise 
/.  S.  hath  an  estate  to  him  and  the  heirs  male  of  his 
body,  and  the  subsequent  words  do  not  alter  nor  enlarge 
the  estate. 

If  land  be  devised  to  7.  S.  and  E.  his  wife,  and  to  the 
heirs  of  the  body  of  the  survivor  of  them ;  by  this  devise 
the  survivor  shall  have  a  general  estate-tail. 

If  land  be  devised  to  /.  5.  and  the  heirs  he  shall  have 
by  A.  his  wife;  by  this  devise  /.  S.  hath  a  fee-tail,  and 
not  a  fee-simple  as  he  hath  in  case  of  such  a  limitation  by 
deed  (<jr). 

If  land  be  devised  to  /.  S.  and  to  the  heirs  of  the  body 
of  such  a  woman  begotten;  by  this  devise  /.  S.  hath  an 
estate-tail,  and  begotten,  shall  be  intended  begotten  by 
him  (r). 

If  one  devise  land  to  his  son  and  his  heirs,  and  that  if 
his  son  die  within  the  age  of  twenty-one  years  or  without 
issue,  that  the  land  shall  remainNover ;  and  the  son  dieth 

within 
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Deed. 


(o)  Under  the  expression  "  if  the  son  die  without  issue,"  he  would  clearly  take,  by  implication,  an 
estate  in  tail  general,  and  not  merely  an  estate  in  tail  male.  On  the  subject  of  enlarging  life  estates 
into  estates  tail  by  implication,  see  supra,  page  43 -t  c. 

(  P)  That  is,  in  case  the  parties  can  lawfully  intermarry :  and  the  circumstance  that  each  of  them 
is  at  present  married  to  another  person  will  make  no  difference,  provided  they  could  lawfully  inter- 
marry in  case  they  were  single. 

(?)  Such  a  limitation  in  a  deed  would,  it  is  conceived,  give  an  estate  in  special  tail  merely  ;  for  a 
limitation  to  a  man  and  his  heirs  by  a  certain  woman,  would  srem  to  be  in  effect  the  same,  as  a  limi- 
tation to  him  and  the  heirs  of  his  body  on  Uer's,  which  would  clearly  be  an  estate  in  special  tail 
in  the  husband. 

(r)  Query  of  this?  It  is  conceived  that  /.  S.  would  only  take  an  estate  for  life,  with  a  contingent 
remainder  to  the  heir*  of  the  body  of  the  woman  by  /.  S.  See  cdies  somewhat  similar,  Fearue's 
Coiit.  Reni.  (Uutl.  edit.)  page  37,  ct  infra. 
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-within  age  having  issue :  in  this  case,  and  by  this  devise,  Sale  v.  Ger- 
the  son  hath  an  estate-tail,  and  [or]  in  this  place  shall  be  rard. 
taken  for  [and]  («). 

Deed.  If  laud  be  devised  to  a  man  and  his  wife,  and  to  one  Co.  super  Lit. 

heir  of  their  body,  and  the  lieir  of  the  body  of  that  heir ;  22. 
by  this  devise  an  estate-tail  is  made  in  a  will  as  well  as  in 
a  deed  (#). 

If  a  man  devise  his  land  thus,  I  give  White-acre  to  A.  M.  is  Jac.     . 
my  son  and  his  heirs,  Slack-acre  to  B.  my  son  and  his  .B*^'    ' 
heirs,  and  Green-acre  to  C.  my  son  and  his  heirs,  provided 
that  if  all  my  said  sons  die  without  issue  of  their  bodies, 
*  P.  443.      that  then  all  my  said  lands  shall  *  go   to  M.  my  wife  and 
her  heirs ;  by  this  devise  they  have  all  of  them  estates  in 
tail  of  their  land,  and  as  it  seems  cross  remainders  to 
either  of  them  of  the  land  of  each  other. 

If  one  devise  his  land  thus,  I  give  my  land  in  Dale  to   Co.  9. 128. 
/.  S.  and  if  he  die  without  issue  male  of  his  body,  that 
then  it  shall  remain  over  to  /.  D. ;  by  this  devise  /.  $.  hath 
an  estate-tail. 

If  a  man  hath  issue   three  sons,  and  devise  his  land   Lit.  sect.  43. 
thus,  -viz.  one  part  to  two  of  his  sons  in  tail,  and  another  Bro.  Devise, 
part  to  his  third  son  in  tail,  and  that  neither  of  them  shall  38- 
sell  his  part(i«);  but  that  each  of  them  shall  be  heir  to  the   ' 
other;  in  this  case,  and  by  this  devise,  each  of  them  hath 
an  estate-tail,  and  if  one  of  them  die  without  issue,  his 
part  shall  not  revert  to  the  eldest,  but  shall  remain  to  the 
other  son,  for  it  is  an  implied  remainder  (x). 

If  there  be  husband  and  wife,  and  they  have  issue  a  Co.  super  Lit. 
son  and  a  daughter,  and  the  husband  die,   and  land  is   26. 
devised  to  the  wife  and  the  heirs  of  her  late  husband  on 
her  body  begotten ;   in  this  case,  and  by  this  devise,  the 
wife  hath  only  an  estate  for  life,  the  son  an  estate  in  tail, 
and  so  also  the  daughter  in  case  he  die  without  issue. 

For  life.  If  one  devise  to  /.  S.  that  if  he  and  his  heirs  of  his  Co.  super  Lit. 

body  be  not  paid  twenty  pounds  rent  yearly,  he  and  they  147,  8.  85. 
shall  distrain,  &c.  by  this  devise  /.  S.  hath  an  estate-tail 
of  this  rent.  But  if  the  devise  be  that  if  /.  S.  be  not  paid 
twenty  pounds  yearly,  he  shall  distrain,  &c.  by  this  devise 
/.  S.  hath  only  an  estate  for  life.  So  if  one  devise  a  rent 
of  ten  pounds  out  of  his  land  to  be  paid  quarterly,  and 
say  not  how  long  the  rent  shall  continue  ;  this  is  but  an 
estate  for  life. 

If 

J?)  See  supra,  page  86,  note  (d),  for  cases  in  which  the  word  or  has  been  construed  conjunctively, 
the  word  and  disjunctively.  In  the  case,  however,  put  in  the  text,  the  devise  to  the  son  was 
not,  it  is  conceived,  reduced  to  an  estate-tail  by  the  limitation  over,  but  that  he  took  a  fee-simple 
with  an  executory  devise  over. 

(t)  A  devise  to  a  man  and  the  heir  of  his  body  in  the  singular,  will  give  him  an  estate-tail,  Per- 
haps the  case  put  in  the  text  may  be  assimilated  to  Archer's  case,  and  the  one  heir  construed  to 
mean  the  next  heir ;  in  which  case  the  superadded  words  "  the  heir  of  the  body  of  such  heir,'* 
would,  it  is  conceived,  give  such  next  heir  an  estate-tail  by  purchase;  in  which  case  the  limitation 
to  the  husband  and  wife  would,  for  want  of  words  of  inheritance,  resolve  itself  into  an  estate  for 
fieir  lives. 

(u)  This  injunction  against  alienation  would  not  prevent  any  of  the  sons  from  suffering  a  recovery 
and  selling  his  share.  See  supra,  page  37,  note  (a). 

(x)  In  a  will,  cross  remainders  may  be  implied  ;  in  a  deed,  it  is  said  they  can  not.  On  the  subject 
of  cross-remainders,  by  implication,  see  Phipard  v.  Mansfield,  Cowp.  797.  Athertonv.  Pye,  4T.  R. 
710.  Wright  v.  Holford,  Cowp.  31.  Doe  v.  Wainewright,  5  T.  R.  427.  Cole  v.  Levingston,  \  Vent.  224. 
Turner  v.  Dorvell,  5  T.  R.  518,  and  see  Serjeant  Williams's  note,  2  Saunders's  Rep.  388 ;  and  also 
m*e  1  Thorn.  Co.  Litt.  774. 
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If  one  devise  his  land  thus,  I  give  my  land  in  Dale  to 
/.  S.  for  his  life,  or  to  /.  S.  [without  any  more  words],  or 
to  I.  S.  and  his  heir  in  the  singular  number  (y),  or  I.  S. 
and  his  children,  and  /.  S.  hath  children  at  the  time  of  the 
devise ;  or  to  /.  S.  and  his  successors  (/.  ,$'.  being  a  natural 
person) ;  (z)  by  all  these  and  such  like  devises  /.  S.  hath  only 
an  estate  for  life  in  the  thing  devised.  But  if  the  testator 
have  only  a  term  of  years  in  the  land  whereof  the  devise 
is  made,  and  devise  this  land  to  /.  S.  and  doth  not  say  for 
what  time  ;  it  seems  that  by  this  devise  the  whole  terra  is 
devised,  unless  the  intent  doth  appear  to  be  otherwise  (a). 
And  if  a  man  devise  land  (whereof  he  is  seised  in  fee)  to 
/.  S.  paying  ten  pounds  to  /.  D. ;  by  this  devise,  albeit 
there  be  no  estate  expressed,  yet  /.  S.  hath  a  fee-simple 
of  the  land,  in  respect  of  the  payment  of  the  money  (6). 
But  if  the  'intent  of  the  testator  appear  to  be  that  /.  S. 
shall  have  the  land  but  for  his  life,  contra;  for  there  tho 
consideration  will  not  alter  the  estate  expressed  upon  the 
gift. 

If  land  be  devised  thus,  I  give  my  land  in  Dale  to  /.  S.  Deed, 
and  his  assigns,  [without  more  words]  by  this  devise  is 
held  to  be  given  no  more  but  an  estate  for  life  by  construc- 
tion upon  a  will,  as  it  is  *  upon  a  deed.     And  yet  in  the      *  p 
NewTerms  of  the  Law,  tit*  Devise,  the  contrary  is  affirmed, 
Ideo  qucei'e(c). 

If  one  dev  ise  thus,  I  will  that  /.  S.  shall  have  and 
occupy  my  land  in  Dale,  and  say  not  how  long ;  by  this 
devise  /.  &.  shall  have  the  land  for  his  life.  But  if  I 
devise  that  /.  S.  shall  enter  into  my  land,  and  say  no 
more;  by  this  devise  /.  S.  hath  no  estate  at  all,  but  power 
to  enter  into  the  land  only. 

If  a  man  have  a  son  and  a  daughter,  and  dieth,  and 
lands  are  devised  to  the  daughter,  and  the  heirs  female  of 
the  body  of  the  father;  by  this  devise  the  daughter  hath 
only  an  estate  for  her  life  ;  for  there  is  no  such  person, 
for  she  is  not  heir  (rf). 

If  one  devise  his  land  thus,  I  give  my  land  in  Dale  to 
/.  S.  for  his  life,  and  after  to  the  next  right  heir  of  /.  S. 
in  the  singular  number,  and  to  his  right  heirs  for  ever;  by 
this  devise  /.  S.  hath  only  an  estate  for  life.  So  if  one 
devise  land  to  /.  S.  for  life,  and  after  to  the  next  heir 
male  of  /.  S.  and  to  the  heirs  male  of  the  body  of  such 
next  heir  male ;  by  this  devise  /.  S.  hath  an  estate  for  life 

only ; 
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(y)  The  letter  "  s"  \vould,  no  doubt,  be  supplied  by  construction  in  such  a  case  ;  and  see  ante, 
page  101,  note  (or),  where  it  appears  that  the  word  ""heir"  in  the  singular,  has  the  same  operation 
« itlicr  in  a  deed  or  will,  with  the  word  "  heirs"  in  the  plural. 

(:)  The  won!  "successors'*  might  mean  successors  according  to  law,  viz.  heirs }  and  if  so,  the 
devisee  would  take  ;\  tVe. 

^0  As  it  would,  if  there  was  a  devise  over  of  tke  term  upon  the  death  of  /.  S.  or  upon  his 
death  without  leaving  heirs  surviving  him,  &c. 

(6)  But  not  if  the  money  is  made  a  charge  upon  the  estate,  or  payable  out  of  the  rents  and  profits. 
Sec  siifini,  page  ; 

(c)    See  A-M/H-tf,  p.ii.'i-  l.vl/*. 

(<()  See  JM/IHI,  pii.u't- -J.-Ji./,  note  (c),  where  it  appears  that  a  person,  to  take  under  the  character 
of  heir  male  or  heir  female,  iuiu>t  be  also  heir  general. 
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only  (e) ;  but  if  it  be  thus,  I  give  my  land  in  Dale  to  /.  S. 
for  his  life,  and  after  to  the  heirs,  or  to  the  right  heirs 
of/.  S. ;  by  those  clevises  /.  S.  hath  the  fee-simple  of  the 
laud ;  and  if  it  be  to  /.  S.  for  life,  and  after  to  the  heirs 
male  of  /.  S. ;  by  this  /.  ,V.  hath  an  estate  tail  (/). 

By  implica-  If  One  devise  land  to  /.  S.  and  E.  his  wife,  and  after  Co.  6.  166. 

tloll>  their  decease,  [or  the  remainder]  to  their  children ;  by 

this  devise,  whether  they  have  or  have  not  children  at  the 
time,  /.  S.  and  E.  his  wife  have  estates  for  their  lives 
only  (#). 

If  one  devise  a  moiety  of  his  land  to  his  wife  for  life,  Curia,  7  Jac. 
and   the   other  moiety  to  his   second  son,   and  after  by  Co-  B- 
another  clause  doth  devise  it  all  to  his  son  after  the  death 
of  Jiis  wife :  by  this  devise  the  son  hath  only  an  estate  for 
life  after  the  wife's  death,  and  no  more. 

If  one  devise  his  land  to  /.  S.  in  fee  after  the  death  of  Bro.  Devise, 
I.  B.   (being  his  son  and  heir  apparent);   by  this  devise   jjjt/ieet  7 
/.  B.  hath  an  estate  for  life  by  implication,  and,  until  the  13  Jj  7.  13. 
devise  take  effect,    the  law  gives   it  to  him   by  descent.   New  Terms  of 
And  so  also  it  seems  the  law  is  where  one  doth  devise  his  the  Law,  tit. 

laud   Devise. 


(e)  And  in  the  former  case,  the  person  >,vho  at  the  death  of  /.  S.  answered  the  description  of  his 
right  heir,  would  take  a  fee-simple  ;  and  in  the  latter,  the  person  who,  at  the  death  of/.  S.  answered 
the  description  of  next  heir  male  (if  he  was  also  heir  general)  would  take  an  estate  in  tail  male.  In 
both  the  above  cases,  the  limitations  to  the  right  heir  of  I.  S.,  and  to  the  next  heir  male  of  T.  S. 
are,  during  his  life,  contingent  remainders ;  and  if  there  is  no  estate  to  support  them,  are  liable 
to  he  destroyed. 

(/)  It  is  a  general  rule,  that  wherever  the  ancestor  takes  any  estate  of  freehold,  whether  for 
his  own  life  or  the  life  of  another,  or  whether  it  be  of  such  a  nature  that  it  may  determine  in  his 
life-time  or  not,  and  there  is  afterwards,  in  the  same  conveyance,  a  limitation  to  his  right  heirs  or 
heirs  in  tail  (either  immediately,  without  the  intervention  of  any  mean  estate  of  freehold  between 
his  freehold  and  the  subsequent  limitation  to  his  heirs  ;  or  mediately,  that  is,  with  the  interposition  of 
some  such  mean  estate)  there  such  subsequent  limitation  to  the  heirs,  or  heirs  in  tail,  vests  imme- 
diately in  the  ancestor,  and  does  not  remain  in  contingency  or  abeyance  ;  with  this  distinction,  that 
•where  such  subsequent  limitation  is  immediate,  it  then  executes  in  the  ancestor,  and  becomes  united 
to  his  particular  freehold,  forming  therewith  one  estate  of  inheritance  in  possession;  but  where  such 
limitation  is  mediate,  it  is  then  a  remainder  vested  in  the  ancestor  who  takes  the  freehold,  not  to  be 
executed  in  possession  till  the  determination  of  the  preceding  mean  estates.  Fearne  on  Cont.  Rem. 
3d  edit.  25.  The  above  rule  of  construction  is  the  celebrated  rule  in  Shelly"s  case.  It  was  the  sub- 
ject of  much  discussion  in  the  case  of  Perrin  v.  Blake,  l  Blackst.  672.  In  this  case  a  testator  made  his 
will,  in  which  there  was  the  following  devise  : — "  Should  my  wife  be  ensient  with  child,  at  any  time 
hereafter,  and  it  be  a  female,  I  give  and  bequeath  unto  her  the  sum  of  20001.  &c.  and  if  it  be  a  male, 
I  give  and  bequeath  my  estate,  real  and  personal,  equally  to  be  divided  between  the  said  infant  and 
my  son  John  Williams,  when  the  said  infant  shall  attain  the  age  of  twenty-one.  Item,  it  is  my  intent 
and  meaning,  that  none  of  my  children  should  sell  or  dispose  of  my  estate  for  longer  time  than  his  life, 
and  to  that  intent  I  give,  devise,  and  bequeath  all  the  rest  and  residue  of  my  estate  to  my  son  John 
Williams,  and  the  said  infant  for  and  during  the  term  of  their  natural  lives,  the  remainder  to  my 
brother-in-law  /.  G.  and  his  heirs  for  and  during  the  lives  of  my  son  John  Williams  and  the  said  infant, 
the  remainder  to  the  heirs  of  the  body  of  my 'said  sons  John  Williams  and  the  said  infant  lawfully  be- 
gotten or  to  be  begotten,  the  remainder  to  my  daughters,  &c."  No  other  son  was  born,  and  the 
question  was,  what  estate  John  Williams  took  under  this  will?  Whether  for  life  or  in  tail?  The  case 
was  twice  solemnly  argued,  and  the  court,  with  the  exception  of  Mr.  Justice  Yates,  determined  that 
John  Williams  took  only  an  estate  for  life.  Mr.  Justice  Yates  held  that  he  took  an  estate-tail.  From 
this  judgment  of  the  court  of  King's  Bench,  a  writ  of  error  was  brought  in  the  Exchequer  Chamber, 
where  the  decision  of  the  court  of  King's  Bench  was  reversed  on  the  opinions  of  Chief  Baron  Parker, 
(he  barons  Perrott  and  Adams,  and  Justices  Gould,  Blackstone,  and  Nares,  against  the  opinions  of 
Sir  William  De  Grey,  Chief  Justice  of  the  Common  Pleas,  and  Baron  Smythe.  Notwithstanding  much 
was  said  in  the  above  case  in  favor  of  the  intention  prevailing,  and  on  that  ground  to  hold,  that  John 
Williams  only  took  an  estate  for  life,  yet  it  may  be  considered  as  well  settled,  that  a  devise  to  one 
for  life,  with  remainder  to  the  heirs,  or  heirs  male  or  female,  of  his  body,  will,  unless  explained  by 
words  which  shew  that  by  the  word  "  heirs,"  &c.  children  were  meant,  give  him  an  estate-tail  general 
or  special. 

(g)  See  supra,  page  415,  note  (ar),  oil  the  subject  of  devises  to  a  person  and  his  children* 
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land  to  /.  S.  after  the  death  of  his  wife  :  that  by  this 
devise  the  wife  hath  an  estate  for  life  hy  implication  (/*). 
And  therefore  if  a  man  devise  thus,  I  give  my  goods  to 
my  wife,  and  that,  after  her  decease,  my  son  and  heir 
shall  have  the  house  where  the  goods  are ;  it  is  held  by 
this  devise  that  the  wife  hath  an  estate  for  life  in  the  house 
by  implication;  for  a  man  is  bound  to  provide  for  his  own 
wife.  But  if  a  man  devise  his  land  to  LS.  after  the  death 
of/.  W.  (a  stranger  to  the  devisor;)  it  seems  that  by  this 
devise  7.  W.  hath  no  estate  at  all  by  implication,  and  that 
this  doth  but  set  forth  when  the  estate  of  7.  S.  shall  begin, 
and  that  the  intent  of  the  testator  is  that  his  heir  shall 
have  it  until  that  time. 

If  one  devise  land  thus,  I  give  my  land  in  Dale  to  7.  S. 
to  the  intent  *  that,  with  the  profits  thereof,  he  shall  bring  *  P.  44t»« 
up  a  child,  or  to  the  intent,  that  with  the  profits  thereof, 
he  shall  pay  to  A,  ten  pounds,  or  to  the  intent  that  he 
shall,  out  of  the  profits  thereof,  pay  yearly  ten  pounds,  by 
these  devises  7.  S.  hath  only  an  estate  for  life,  albeit  the 

Eayments  to  be  made  be   greater  than  the   rent  of  the 
md  (i) ;  and  therefore,  it  is  not  like  to  the  case  before, 
where  a  sum  of  money  is  to  be  paid  presently. 

If  A.  devise  his  land  thus,  I  give  my  land  to  Alice,  my 
cousin  in  fee-simple,  after  her  decease  to  W.  her  son  (who 
is  her  heir  apparent) ;  by  this  devise  she  hath  an  estate 
for  life  first,  the  remainder  to  her  son  for  his  life,  the 
remainder  to  the  heirs  of  A.  (k)  in  fee-simple  :  and  go  also 
is  the  law,  when  the  devise  is  to  any  other  after  that 
manner. 

If  my  father  be  tenant  for  life  of  land,  the  remainder 
to  me  in  fee,  and  I  devise  this  land  to  my  wife,  rendering 
for  her  natural  life  forty  shillings  to  the  right  heir  of  my 
father  ;  by  this  devise  my  wife  hath  an  estate  for  life  after 
the  death  of  my  father. 

If  one  devise  his  land  unto  his  executors,  until  his  son  For  years. 
shall  come  unto  twenty-one  years  of  age,  the  profits  to  be 
employed  towards  the  performance  of  his  will,  and  when 
he  shall  come  to  that  age,  then  that  his  son  and  his  heirs 
shall  have  it;  by  this  devise  the  executors  shall  have  it 
until  he  be  twenty-one  years  of  age,  and  if  he  die  before 
that  time,  until  the  time  he  should  have  been  twenty-one 
years  of  age  if  he  had  lived  so  long ;  and  [shall]  in  this 
case  shall  be  taken  for  [should]  (/). 


(A)  A  devise  of  lands  to  the  heir  after  the  deatli  of  the  wife,  by  a  necessary  implication  gives  an 
estate  for  life  to  the  wife,  because  the  heir  was  not  to  take  till  after  her  death  ;  but  if  the  devise  be 
to  a  stranger  after  the  death  of  the  wife,  that  gives  no  estate  for  life  to  the  wife  by  implication;  but 
the  estate  during  her  life  shall  descend  and  go  to  the  heir  at  law.  City  of  London  v.  Guru-ay,  2  Vern. 
571,  and  see  further  in  Bac.  Abr.  tit.  Devises  (G.)  Com.  Dig.  tit.  Devise  (N.  12.) 

(i)  Query  has  he  not  such  an  estate  as  is  commensurate  with  the  trust  he  has  to  perform  ?  If  the 
rents  were  more  than  sufficient  for  the  performance  of  the  trust  there  would  be  a  resulting  trust  as 
to  the  surplus  in  favor  of  the  heir. 

(*)  Or  rather  to  A.  herself. 

(/)  If  the  executors  in  such  a  case  were  directed  to  apply  the  rents  solely  for  the  son's  benefit  till 
he  attained  twenty-one,  in  that  case  the  trust  would  cease  in  the  event  of  his  death  before  twenty- 
one.  So  if  the  lands  were  devised  to  A.  tor  his  ow.i  benefit  till  the  sou  attained  twenty-one,  if  the 
*4>u  should  die  under  twtaity-one,  A.'s  interest  would  cease.  Sec  Manjicld  v.  Uugard,  1  Eq.  Ca. 
Abr.  195. 


445 


Executors. 

Fourthly,  in 
respect  of 
other  matters. 


*  P.  446. 


Devise  of 

goods    and 
chattels 
First,  in  re- 
spect of  the 
person  that 
shall  take  by 
the  devise. 


OF  A  TESTAMENT. 

If  one  devise  his  land  to  his  executors  for  the  payment 
of  his  debts,  and  until  his  debts  be  paid ;  by  this  devise 
the  executors  have  but  a  chattel  and  an  incertain  interest, 
and  they  and  their  executors  shall  hold  it  until  the  debts 
be  paid,  and  no  longer. 

If  one  devise  his  land  to  /.  S.  and  the  heirs  male  of  his 
body,  for  the  term  of  fifty  years ;  it  seems,  that  by  this 
devise,  /.  S.  hath  but  a  lease  for  so  many  years,  if  the 
heirs  male  of  his  body  shall  so  long  continue,  and  that  for 
want  of  issue  male,  the  term  of  years  shall  end  (ni) :  and 
in  this  case  the  executor  or  administrator,  not  the  heirs 
male  of  /.  &  shall  have  it  after  his  death. 

If  one  devise  his  land  thus,  I  give  to  /.  S.  and  /.  D. 
and  their  heirs,  my  land  in  Dale  equally ;  or  my  land  in 
Dale  to  be  equally  divided ;  by  these  devises  /.  S.  and 
/.  D.  shall  have  and  hold  the  land,  not  as  joint-tenants, 
but  as  tenants  in  common  (ri),  so  that  the  heir  and  not  the 
survivor  shall  have  his  part  that  first  dieth :  And  yet  in 
case  of  such  a  limitation  by  deed,  it  is  other  wise  (o);  and  if 
one  devise  his  land  to  1.  S.  and  /.  D.  and  their  heirs  [with- 
out more  words],  it  seems  that  by  this  devise  they  shall 
take  and  hold  as  joint-tenants.  And  yet  if  one  devise 
land  to  /.  £  and  /.  D.  and  the  heirs  of  either  of  their 
bodies  lawfully  engendered ;  it  seems  *  that  by  this  devise 
/.  S.  and  /.  D.  shall  take  and  hold  as  tenants  in  common 
and  not  as  joint-tenants  (p).  And  so  if  one  devise  his  land 
to  /.  S.  and  /.  D.  thus,  I  will  that  /.  S.  and  /.  D.  shall 
have  my  lands  in  Dale,  and  occupy  them  indifferently  to 
them  and  their  heirs  (<?). 

If  one  be  possessed  of  a  term  of  years  of  land,  and  de- 
vise the  same  to  his  wife  during  all  the  years,  and  if  she 
die  within  the  years,  then  to  A.  and  B.  his  two  sons,  if 
they  have  no  issue  male ;  but  if  they  or  either  of  them 
have  issue  male,  then  that  it  shall  go  to  the  use  of  those 
issues  male ;  and  she  die  and  the  two  sons  die  without 
issue  born,  one  of  their  wives  being  privily  with  child  of 
a  son,  which  after  his  death  is  born;  in  this  case,  and  by 

this 
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(m)  "  In  Burgis  v.  Burgis,  1  Mod.  115,  Lord  Keeper  denied  the  opinion  of  Lord  Coke  in  Leonard 
Lome's  case,  which  saith,  "  that  in  case  of  a  lease  settled  to  one  and  the  heirs  male  of  his  body,  when 
he  dies  the  estate  is  determined  ;"  for  Finch  said  it  should  go  to  his  executors.  And  in  the  Duke  of 
Norfolk's  case,  3  Ch.  Ca.  30,  Lord  Nottingham  said,  "  it  was  Lord  Coke's  error  in  Lome's  case,  to  say, 
that  if  a  term  be  devised  to  one  and  the  heirs  male  of  his  body,  it  shall  go  to  him  or  his  executors  no 
longer  than  he  has  heirs  male  of  his  body,  it  having  been  resolved  otherwise  in  Leventhorp  and  Ashley's 
case,  11  Car.  B.  R.  Rol.  Abr.  tit.  Devise,  fo.  611  ;  for  these  words  are  not  the  limitation  of  the 
time,  but  an  absolute  disposition  of  the  term."  See,  accordingly,  and  further  as  to  the  limitation  of  a 
chattel,  in  Fearne  Cont.  Rem.  342 ;  and  note  5  (referred  to  before)  to  Co.  Lit.  20,  a.  13th  edit." 

(w)  The  words  "  in  equal  shares,"  "  in  equal  proportions,"  *«  share  and  share  alike,"  or  words  of 
the  like  import,  will,  in  a  will,  all  make  a  tenancy  in  common. 

(o)  By  what  words  a  tenancy  in  common  may  be  created  by  deed  or  will,  see  1  Thorn.  Co.  Litt. 
772,  and  notes. 

(jp)  In  a  devise  to  two  and  the  heirs  of  their  bodies,  if  such  two  persons  may  intermarry  and  have 
an  heir  between  them,  in  that  case  they  take  a  joint  estate-tail.  But  if  they  cannot  have  an  heir 
between  them,  as  if  the  devise  is  to  two  men  or  to  two  women,  and  the  heirs  of  their  bodies,  in 
that  case  they  take  several  estates-tail  as  tenants  in  common.  See  Fearne's  Cont.  Rem.  (Butl.  edit.) 
36. 

(</)  See  very  fully  as  to  what  words  create  a  joint-tenancy  or  a  tenancy  in  common,  and  their  dif- 
ferent operation  when  contained  in  a  deed  or  in  a  will,  in  Bac.  Abr.  tit.  Joint-tenants,  &e.  (F.)— 
Coin.  Dig.  tit.  Chancery  (3  V.  4.)  Vin.  Abr.  tit.  Jomt-teiiauts  (G.) 
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this  devise,  this  issue  male  shall  have  it  as  soon  as  he  is 
born  (r). 

Co.  10.  46.  If  one   be  possessed  of  a  term  of  years,  and  he  devise  Executors. 

Lampet'scase.  it   to    another   and   his  heirs,  or   his  heirs  male;  by  this 

sect.  devise  the  executors  or  administrators,  not  the  heirs  of  Heir, 
the  legatee,  shall  have  it.  And  therefore,  if  lessee  for 
years  of  land,  devise  all  his  interest  therein  to  his  wife  if 
she  live  so  long,  and  after  her  death,  if  any  part  of  the 
term  he  to  come,  devise  the  same  to  /.  S.  his  son,  and 
the  heirs  of  his  body  ;  in  this  case,  and  by  this  devise,  the 
executors  and  administrators  of  /.  S.  not  his  heirs,  shall 
have  it,  at  least  so  long  as  he  hath  any  heirs  of  his 
body  (s) ;  and  yet  if  one  possessed  of  a  term  of  years, 
devise  it  to  /.  S.  and  after  his  death,  that  the  heir  of/.  ,Sf. 
shall  have  it ;  in  this  case  /.  &  shall  have  so  many  years 
of  the  term  as  he  shall  live,  and  the  heir  of/.  S.  and  the 
executor  of  that  heir,  shall  have  the  residue  of  the 
term  (0. 

If  one  give  ten  pounds  to  the  children  of  /.  S.  and  at 
the  time  of  the  devise  /.  S.  hath  four  children,  and  after, 
before  the  death  of  the  testator,  he  happen  to  have  two 
more  ;  in  this  case  and  by  this  devise,  the  two  children  he 
hath  afterwards,  shall  have  no  part  of  the  ten  pounds, 
but  those  four  he  had  before  shall  have  it  all  (?<). 

If  one  give  ten  pounds  to  his  parish  church,  and,  at 
the  time  of  the  will  made,  he  live  in  one  parish,  and  after 
he  doth  remove  into  another  parish,  and  die  there ;  by 
this  devise  the  parish  where  he  lived  before,  and  not 
where  he  died,  shall  have  this  ten  pounds. 

If  one  devise  a  third  part  of  all  his  goods  and  chattels ;  Secondly,  in 
by  this  devise,  some  say,  doth  pass  and  is  given  no  more  r;'?^ct  °^ 
but  a   clear  third  part  after  debts  and  legacies  paid  :  but 
it  seems  a  third  part  of  the  whole  is  hereby  devised,  out 
of  which  the  debts  must  first  be  paid  by  law  (x). 

If  one  devise  to  another  all  his  goods  and  chattels,  or 
all  his  plate,  or  all  of  any  other  thing  in  general ;  by  this 
devise  doth  pass  and  is  given  not  only  all  the  testator  hath 
of  that  thing  at  the  time  of  the  making  of  the  will,  but  also 
all  he  hath  at  the  time  of  his  death  ;  and  not  only  what  he 
hath  iii  possession,  but  also  what  he  hath  not  in  *  pos-  •  p.  447. 
session :  but  if  one  devise  all  his  goods,  or  all  his 
plate,  &c.  in  such  a  place,  or  in  the  occupation  of  1.  S. ; 

by 


Swinb.  316. 


Swinb.  316. 


Dier,  19.  164. 
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(r)  A  cliild  en  venire  sa  mere  may  be  considered,  to  most  purposes,  as  a  person  in  esse.  See  Thel- 
Ituson  v.  Woodford,  1  Bos.  &  Pul.  New  Rep.  390.  Hope  v.  Lord  Clifden,  6  Ves.  510,  and  Blackburn 
v.  Stablest  2  Ves.  &  B.  369.  And  now  by  virtue  of  the  act  of  10  £  11  W.  3.  c.  16  ;  (and  see  Reeve 
\.  I^ong,  1  Salk.  227,)  an  infant  to  whom  a  contingent  remainder  is  limited,  and  who  is  en  venire  sa 
mere  at  the  time  of  the  determination  of  the  particular  estate,  will  take  such  remainder  just  the  same 
as  if  he  had  beenactually  born. 

(*)  /.  S.  will  be  entitled  to  it  for  the  whole  residjue  of  the  term. 

(t)  See  supra,  note  (r). 

(«)  This  is  not  the  law  now,  unless  the  language  of  the  will  should  clearly  point  at  the  children 
living  at  the  making  of  the  will.  Where  a  legacy  is  given  to  the  children  generally,  all  children  who 
come  in  ease  before  the  time  appointed  for  paying  or  vesting  the  legacy,  though  born  after  the  makiug 
of  the  will,  will  take.  See  Roper  on  Legacies. 

(a:)  Out  of  such  third  part,  only  a  third  part  of  the  debts  must  be  paid,  and  not  the  whole. 
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by  this  devise  none  other  will  pass  but  what  are  in  that 
place,  or  in  the  occupation  of  /.  S.  (y). 

If  one  have  a  term  of  years  of  a  portion   of  tithes  in  By  the  opi- 
Dale,  and  have  a  term  of  years  of  land  in  Dale ;  and  he  nion  of  divera 
devise  all  his  lands  and  tenements  in  Dale,  and  all  his  estate  lawyers, 
therein  to  /.  S. ;  by  this  devise  the  portion  of  tithes  doth 
not  pass,  for  it  is  neither  land  nor  tenement :  but  by  devise 
of  all  his  hereditaments,  perhaps  it  may  pass.    Sed  quaere. 

If  one  devise  to  /.  S.  all  his  goods  and  chattels ;  by  this  Portman  v. 
devise  doth  pass  and  is  given  all  his  estate  active  and  pas-  Willis,  Pasch. 
sive  (except  land  of  inheritance  and  freehold  estates,  and  3?  Eliz' Co' ? 
such  things   as   depend  thereon),  as  leases   for  years  (z),  i°s.Sl 
wardships   by  tenure  in  capite,  or  by  knight's  service  (a),  Swinb.  part?, 
gold,  silver,  plate,    household  stuff,   cattle,   corn,  debts,  c.  10. 
and  the  like;  and  if  one  devise  to  /.  S.  all  his  goods,  or 
all  his  chattels,  by  either  of  these  is  devised  as  much  as 
by  both  of  them. 

If  one  devise  to  /.  S.  all  his  moveables  ;  by  this  devise  Swinb.  305, 
doth  pass  all  his  personal  goods,  both  quick  and  dead,  306.  205. 
which  either  move  themselves,  as  horses,  sheep,  and  the 
like ;   or  may  be  moved  by  another,  as  plate,  household- 
stuff,  corn  in  the  garners  and  barns,   or  in  the  sheaf,  &c. 
also   all  bonds   and   especialties ;  and  by  a  devise  of  im-  Agreed  Hil. 
moveables  do  pass  leases,  rents,  grass,  and  the   like,  but  9  Car*  C*  B* 
not  any  of  those  things  that  do  pass  by  the  devise  of  move- 
able  ;  but  debts  will  not  pass  by  either  of  these  devises. 

If  one  devise  to  another  all  his  household-stuff;  hereby  Swinb.  313. 
do   pass   his  plate,  coaches,   tables,   stools,  forms,  beds>  Part  7-  c« 10> 
vessels  of  wood,  brass,  pewter,  earth,  and  the   like  (6) ; 
but  not  his   apparel,    books,  weapons,  tools  for  artificers, 
cattle,   victuals,    corn,   plough-gear,  and   the  like :    by   a  Dier,  59. 
devise  of  all  utensils,  it  is  agreed  that  plate  and  jewels 
do  not  pass. 

If  a  man  devise  to  /.  S.  one  of  his  horses,  or  a  horse  ;  Swinb.  302. 
by  this  devise  /.  S.  shall  have  the  election,  if  there  be 
more  than  one,  which  horse  he  will  have  :  but  if  the  de- 
vise be  thus,  I  will  that  my  executor  shall  deliver  to  /.  S. 
one  of  my  horses ;  in  this  case,  the  executor  hath  the 
election,  and  he  may  deliver  which  of  them  he  will. 

Emblements.  If  one  devise  thus,  I  give  to  /.  S.  my  corn  growing  in  Swinb.  94. 
such  a  ground  this  next  year;  or  the  lambs  oV  my  flock 
this  next  year ;  by  these  devises  the  legatee  shall  have  no 
more  but  what  doth  grow  that  year:  but  if  he  devise  so 
many  quarters  of  corn,  or  so  many  lambs ;  in  these  cases 
so  much  must  be  paid  howsoever. 

If 


Household 
stuff. 


Utensils. 
Elections. 


(y)  But  whatever  might  be  in  the  place,  or  in  the  occupation  of/.  S.,  at  the  time  of  the  testator's 
death  would  pass ;  unless  the  will  was  clearly  confined  to  such  as  were  in  the  place,  or  in  f.  S.'s  pos- 
session, at  the  making  of  the  will.  See  2  Fonbl.  Eq.  343,  and  cases  cited  there. 

(z)  Whether  leaseholds  for  years  might  pass  or  not,  would  depend  upon  circumstances.  See  svprv, 
page  437,  note  (q). 

(a)  "  A  guardian  by  knight's  service  might  have  devised  the  wardship  of  the  body  and  land ;  so 
of  a  guardian  in  socage ;  but  a  special  guardian  appointed  pursuant  to  the  statute  of  12  Car.  2.  c.24, 
cannot  transfer  the  custody  of  the  ward,  by  deed  or  will  to  any  other.  Vaugh.  179.  Bac.  Abr.  tit. 
Devises  (B.)" 

(6)  For  what  will  pass  under  the  description  of  "  household  goods  and  furniture,"  see  Roper  on 
Legacies. 
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Plowd.  540. 
Swinb.  354. 


Co.  super  Lit, 
236.  112.115. 
15  H.  7.  12. 
Dier,  177.219, 
Kelw.  107. 
108. 

Perk.  sect. 
543.  542. 
Lit.  Bro.  sect, 
371. 
Kelw.  40.  45. 


If  one  have  a  lease  for  years  of  land,  and  devise  it  to  Thirdly,  in  re- 
/.  S.  for  life  ;   by  this   devise  the  whole  term  is   devised,  spect  of  the 
and  /.  #.  the  devisee  shall  have  the  whole  term,  if  he  live  time- 
so   long  (c)  ;   and  yet  /.  S.  shall  not  have  *  an  estate  for 
life  hy  this  devise  (d)  :   and   so  also  it   seems  the   law  is 
upon  a  grant   by  deed  after   this  manner:   and   if  a  man 
possessed   of  a  term   of  years  of  land,  devise  his   term, 
or  his  lease,  or  the  land  itself  by  a  devise,  in  either   of 
these  cases  the  whole  term  doth  pass  (e). 

If  a  man  be  possessed  of  two  houses  for  years,  and 
devise  them  to  his  wife  for  her  life,  if  she  live  sole  ;  the 
remainder  to  7.  S.  ;  and  if  she  marry,  then  that  she  shall 
have  one  of  them  during  the  rest  of  the  term  [and  then 
addeth  these  words],  and  also,  I  will  that  she  shall  have 
twenty  pounds  a  year  out  of  my  other  lands;  in  this  case, 
and  by  this  devise,  it  seems  the  annuity  shall  continue 
during  the  term.  Sed  qvcere,  for  the  judges  were  divided 
in  this  point. 

If  a  legacy  be  given,  and  no  time  is  set  for  the  payment  As  to  tne  iime 
or  doing  of  it,  if  it  be  simple,  it  must  be  paid  and  done  ^  legacy?1 
presently  (  f)  ;  if  it  be  conditional,  and  upon  a  condition 
precedent,  it   must   be  paid  or  done  at  the  time  the  con- 
dition is  first  extant  :   and  if  there  be  a  time  set  for  the 
payment  or  doing  of  it,   it  must  be  paid  or  done  at  the 
time  appointed  (g}. 

Devise  of  lands  to  executors  to  sell,  to  pay  debts,  lega-  9.  Devise  of 
cies,  &c.  are  some  of  them  after  one  manner,  and  some  lands  to  ex- 
of  them  after  another  ;   for  sometimes  the  devise   is  thus,  other"  to^cll  • 
I  will  that   my  executors,   or   that  A.  B.   and  C.  my  exe-  or  that  exe.  ' 
cutors  shall   sell   my  land  ;   and   sometimes  the  devise  is  cutors  or 
thus,  I  give  my  land  to  my  executors  to  be  sold,  or  to  the  others  shall 
end  that  they  shall  sell  it  :   in  the  first  case,  the  executors  ^Sle0ji°thj£'' 
have  only  an  authority  and  no   interest  ;   and  therefore  in  tn€m  .  jlow. 
that  case  the  land  doth  descend  in  the  interim  to  the  heir  this  shall  be 
of  the  devisor,  and   he  shall  have  the  profits  of  the  land  taken,  and 
until  it  be  sold  ;  and  if  it  be  never  sold,  he  shall  ever  have  j£  a£  £lc  and 
the  profits   of  it  ;   and  in  this  case  they  may  sell  it  when  siS""^^"  od 
they  will,   if  they  be    not  hastened  thereunto  by  order  of  Or  not. 
court;   and  when  they  do  sell,  they  must  all  join   in  the 
sale  by  the  common  law,   or   otherwise   the  sale  had  not 
been   good  ;    and   therefore  if  one   or  more  of  them  had 
died  before  the   sale,  they  that  had  survived,   or  their  ex- 
ecutors  could  never  have   sold  it  by  this  authority  ;   so 

likewise 


(c)  Or,  in  other  words,  if  he  dies  within  the  term,  the  interest  he  will  take  under  the  devise  will 
resolve  itself  into  an  interest  for  so  many  years  of  the  term  as  shall  elapse  in  his  life-time.    If  there 
is  no  devise  over  of  the  term  after  the  death  of/.  S.  in  that  case  the  unexpired  residue  of  the  ten* 
would  form  a  part  of  the  residue  of  the,  testator's  effects. 

(d)  That  is,  he  shall  not  have  an  estate  of  freehold. 

U)  Unless  expressly,  or  by  necessary  implication,  restrained  to  a  Ifss  interest. 

(/)  Legacies  are  not  payable  till  the  expiration  of  twelve  months  from  the  death  of  the  testator; 
and  even  if  an  earlier  time  is  appointed  by  the  will  for  the  payment,  the  executors  are  not  bound 
to  pay  till  the  end  of  twelve  months.  See  Roper  on  Legacies. 

(fi")  "  Hy  *ae  civil  law,  executors  have  a  year's  time,  from  the  death  of  the  testator,  to  pay  lega- 
cies :  and  in  conformity  to  the  civil  law,  the  same  rule  hath  been  taken  up,  and  is  now  followed, 
in  the  court  of  Chancery.  God.  Orp.  Leg.  272.  2  Salk.  4i;>.  See  fully  at  what  tiuie  legacies  are 
to  be  paid,  and  from  what  time  they  shall  carry  interest,  in  Bae.  Abr.  tit.  Legacies  (K.)  Com.  Dig. 
tit.  Chancery  (3  Y.  9.)  4  Burn's  Ecc.  Law,  303.  Eq.  Ca.  Abr.  tit.  Legacies  (D.)  aiid  (I 
see  Koper  on  Legacies. 
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likewise  if  any  of  the  executors  had  refused  the  charge 
of  the  will,  the  land  could  not  have  been  sold  by  the  rest, 
unless  the  words  of  the  will  had  been  that  his  executors 
or  some  of  them  should  sell  it ;  for  in  that  case,  some  of 
them  even  by  the  common  law  itself  might  have  sold,  and 
now  also  by  the  statute  of  21  H.  8.  cap.  4,  some  of  them 
may  sell  it  without  the  rest  (A) :  as  if  one  give  his  land 
to  A.  for  life,  and  that  after  his  decease  it  shall  be  sold  by 
his  executors,  and  make  four  executors,  and  one  of  them 
die  during  the  life  of  A.  and  then  A.  dieth  ;  in  this  case, 
the  other  three  executors  may  sell :  so  if  one  give  his 
land  in  tail,  and  that  if  the  donee  die  without  issue,  that 
the  land  shall  be  sold  by  his  sons-in-law;  and  he  hath  then 
five  sons-in-law,  and  one  of  them  die  in  the  life-time  of 
*  P.  449.  *  the  donee,  and  after  the  donee  die  without  issue ;  in 
this  case  the  other  four  may  sell  the  land,  and  the  sale 
made  thereof  is  good :  and  yet  if  the  words  of  the  will 
be,  that  it  shall  be  sold  by  A.  B.  and  C.  his  executors,  or 
his  sons  in  law  ;  in  this  case,  if  one  of  them  die,  it  can- 
not be  sold  by  the  rest :  but  in  the  last  case  before, 
where  the  devise  is,  I  give  my  land  to  my  executors  to  be 
sold,  &c.  the  executors  have  an  interest  in  the  land,  and 
an  authority  about  the  land  also ;  and  therefore,  in  this 
case,  the  descent  is  prevented,  and  the  executors  shall 
keep  it  till  the  sale  ;  neither  will  any  disseisin,  fine,  re- 
covery, or  feoffment  by  the  heir,  prejudice  their  interest, 
but  that  they  may  sell  it  when  they  will  (i) ;  but  they 
must  sell  in  time  convenient,  or  otherwise  the  heir  may 
enter  and  put  them  out  by  a  condition  in  law,  that  is  an- 
nexed to  the  interest ;  or  perhaps  the  heir  may  tender  to 
them  the  worth  of  the  land,  and  if  they  refuse  to  accept  it, 
he  may  enter  upon  them  and  oust  them  (£) :  and  it  seems 
Assets.  in  this  case,  the  mean  profits  until  the  sale  are  no  as- 

sets (/) ;  but  the  money  made  upon  the  sale  shall  be  assets 
in  their  hands  :  and  in  this  case,  albeit  one  or  more  of  the 
executors  die  or  refuse,  yet  the  rest  may  sell  it,  even  by 
the  common  law  itself,  and  so  also  by  construction  upon 
the  same  statute,  for  the  estate  surviveth.  But  it  seems 
they  may  not  sell  to  him  that  doth  refuse  (m) ;  neither 

may 

(A)  That  statute  enacts,  that  where  part  of  the  executors  named  in  any  will,  whereby  lands  are 
directed  to  be  sold  by  the  executors  thereof,  do  refuse  to  take  the  administration  and  charge  of  the 
will,  and  the  rest  of  the  executors  do  accept  and  take  upon  them  the  charge  of  the  will,  that  all 
bargains  and  sales  of  such  lands  so  directed  to  be  sold,  made  by  the  executors  accepting,  shall  be  as 
effectual  as  if  the  executors  so  refusing  had  joined.  See  supra,  page 418,  note  (p). 

(i)  This,  it  is  conceived,  is  incorrect  where  it  is  an  actual  devise  to  the  trustees,  and  not  a  mere 
power;  for  if  the  devisees,  (trustees)  are  disseised  either  by  the  heir  at  law  or  by  any  other  person, 
they  cannot  make  a  title  to  a  purchaser  till  they  have  revested  the  estate.  In  the  case,  indeed,  of  a 
mere  naked  power  or  authority  to  sell,  the  power  may  be  exercised  notwithstanding  the  heir,  ^upou 
whom  the  estate  will  descend  till  the  sale  is  made),  may  be  disseised. 

(fc)  This,  it  is  conceived,  is  not  correct.  If,  indeed,  the  executors  were  only  to  sell  for  the  pur- 
pose of  raising  a  specific  sum,  so  that  by  construction  of  equity  the  heir  is  entitled  to  the  estate 
subject  to  the  payment  of  such  sum,  in  that  case  there  is  no  doubt  but  a  court  of  equity  would 
restrain  the  executors  from  selling,  provided  the  heir  offers  to  pay  the  money. 

(Z)  See  Fearne's  Ex.  Dev.  (Butl.  edit.)  page  537,  for  cases  where  the  heir  at  law  will  be  entitled 
to  the  rents  and  profits  of  an  undisposed  interest  in  lands. 

(m)  The  doctrine  that  a  trustee  shall  not  himself  purchase  the  trust  property,  does  not  go  so  far 
as  to  prevent  a  person  from  purchasing  who  has  been  named  a  trustee  but  has  never  acted,  but  ou 
the  contrary  has  renounced  or  refused  to  act. 
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may  they  in  either  case  transfer  their  power  to  sell  to  any 
other  (»),  nor  keep  the  land  themselves,  and  pay  so  much 
of  their  own  money  as  the  land  is  worth. 

Perk.  sect.  If  One  deviseth  by  his  will,  that  his  land  shall  be  sold 

Dier  37i  26  to  ^  *"s  debts,  and  say  not  by  whom;  in  this  case,  it 
shall  be  sold  by  his  executors  (o) ;  and  if  one  devise  all 
his  land  except  one  acre,  which  he  doth  appoint  to  pay  his 
debts ;  by  this  devise  his  executors  or  the  survivor  of  them 
may  sell  it :  but  if  one  say  by  his  will,  that  /.  S.  shall  have 
tarn  gubernationem  pnerorum  meorum,  quam  the  disposing, 
letting,  and  setting  of  my  lands ;  by  this  devise  /.  S.  hath 
not  power  given  to  him  to  sell  the  land. 

Dier,  219.  If  one  devise  that  his  land  shall  be  sold  after  the  death 

of  his  wife  by  his  executors  with  the  assent  of  /.  S.  and 
make  his  wife  and  a  stranger  his  executors  and  die,  and 
after  /.  S.  die ;  in  this  case,  the  land  cannot  be  sold,  fgr 
the  authority  is  determined  (p). 

Dier,  151, 152.  If  one  devise  that  his  executors  shall  sell  the  land,  and, 
with  the  money  coming  or  made  of  it,  shall  pay  such  and 
such  legacies  or  sums  of  money  in  particular,  to  such  and 
such  persons  by  name ;  this  is  not  a  legacy  for  which  a 
suit  lieth  in  court  Christian ;  but  for  this,  every  one  that  is 
to  have  portion,  may  have  account  against  the  executors 
after  the  sale. 

Trin.  2  Car.  if  one  gjve  Jan(is  to  another,  to  give  them  again  to  the 
children  of  the  testator,  or  to  dispose  them  at  the  will  of 
the  devisees  to  some  of  the  children  of  the  devisor;  in 
these  cases,  the  devisees  *  must  dispose  it  accordingly,  *P.  45C. 

Co.  6.  16.  and  cannot  give  to  any  other  (q) :  and  if  one  gives  laud  to 
others,  to  the  intent  that  with  the  profits  thereof  they  shall 
educate  children,  or  pay  such  sums  of  money,  or,  &*c.  in 
this  case  the  devisees  must  do  accordingly,  or  they  may 
be  compelled  thereunto. 

Co.  super  Lit.       And  in  all  cases  of  devises  of  lands  to  executors  to  sell, 

113,113.  it  is  wisdom  to  make  it  certain;  i.e.  that  the  executors 

or  the  survivor  of  them,  or  such  or  so  many  of  them  as 
take  upon  them  the  probate  of  the  will,  (if  his  meaning 
be  so)  shall  sell  it  (r).  And  it  is  better  to  give  an  autho- 
rity, than  an  estate  (s) ;  unless  his  meaning  be,  that  they 

shall 

(n)  On  the  subject  of  transferring  or  delegating  a  power  or  authority  to  another,  see  Sugd.  011 
Pow.  page  166. 

Co)  See  supra,  page  417  a,  note  (p). 

(p)  lint  if  the  testator's  intention  evidently  was  that  a  sale  should  at  all  events  be  made,  as  for 
payment  of  debts,  raising  legacies,  &c. ;  a  court  of  equity  would  compel  a  sale,  notwithstanding  the 
death  of  I.  S. 

(q)  See  Sugden  on  Powers,  496,  et  infra. 

(r)  "  The  .subject  of  powers  to  sell  given  to  executors  is  fully  discussed  by  the  learned  Editor  of 
Co.  Lit.  in  note  2  to  fol.  113,  a.  wherein  he  observes  '  What  Lord  Coke  advances  touching  the  effect 
of  a  will  devising  that  executors  shall  sell  land,  is  open  to  a  variety  of  observation.  He  first  sup- 
i,at  such  u  devise  passes  no  interest  or  esiate  to  the  executors,  but  merely  a  potc«?r  or  authority  ; 
and  thence  he  infers,  that,  like  naked  authorities,  it  will  not  survive.  But  these  positions  seem  at 
lra-t  controveitible.  having  been  expressly  contradicted  by  decisions  since  Lord  Coke's  time  :  and 
though  both  should  be  admitted  to  be  true  in  point  of  luic,  they  would  not  avail  in  a  court  of  equity ; 
as  this  jurisdiction,  notwithstanding  the  extinction  of  the  power  at  law,  would  compel  its  execution 
in  favour  of  those,  for  whose  benefit  the  power  \\  as  given'." — See  further,  as  to  sales  of  laud  by 
executors,  snpra,  pane  417  a,  note  (;<). 

(s)  It    is  now  usual    (exeept  in   the   case   of  copyholds,    see  2  Wils.  407)    to    devise  the 
upon  trust  to  sell,  and  not  to  give  a  mere  naked  power  to  sell.    The  devise  should  be  to  the  ti 
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shall  take  the  profits  of  the  land  until  the  sale  ;  and  if  he 
do  so,  then  it  is  necessary  that  he  appoint  that  the  mean 
profits  until  the  sale,  shall  be  assets  in  their  hands;  for 
otherwise  it  shall  not  be  so. 

The  same  words  that  in  a  deed  will  make  a  condition,  Dier,  33.  348 
and  the  thing  granted  thereby  to  be  conditional,  will  make  1*6- 
a  condition  in  a  will,   and  the  thing  given  thereby  to  be 
conditional  :    And  therefore  these  words,    Provided,   On 
condition,  So  that,  If,  and  the  like,  will  make  a  condition 

S°  tliat  if  °ne  devise  lantl  to  *'  Sf   on  condition> 
or  If>  or  Provided  that  he  do  bring  up  his 


See  Condition. 


or 


eldest  son,  or  pay  his  wife  twenty  pounds  a  year  for  her 

life,  or  the  like  ;  by  these  devises,  the  estate  is  made  con- 

ditional ;  also  other  words,  that  being  used   in  a  deed  will 

not  make  a  condition,  yet  being  used  in  a  will,  make  a 

condition,  and  the  estate  made  by  the  devise  to  be  con- 

ditional :    and  therefore,  if  a  man  devise  his  land  to  his 

executors  to  be  sold  ;  or  devise  his  land  to  them,  or  others 

to  pay  twenty  pounds  to  /.  S.  or  paying  twenty  pounds  to 

I.  S.  \  in  these  cases,  and  by  these  devises,  the  estates  are 

made  conditional  :  and  of  these  conditions  regularly  the 

Leir,  and  not  a  stranger,  shall  take  advantage  (t).     So  as  j>ier>  33.  343. 

if  one  devise  land  to  another,  and  his  heirs,  provided  that  126.  120. 

he  pay  ten  pounds  to  /.  S.  otherwise  that  the  land  shall 

remain  to  /.  D.  and  his  heirs  ;  in  this  case,  if  the  devisee 

do  not  pay  the  money,  /.  D.  shall  not  take  advantage  of 

it,  nor  have  the  land  according  to  the  devise,  but  the  heir 

of  the  devisor  shall  enter  and  have  the  land  and  put  out 

the  devisee  (v).     And  if  one  devise   his  land  to  1.  S.  for 

life,  on  condition  to  pay  twenty  pounds  to  /.  D.  and  after 

to  /.  D.  in  tail  ;  in  this  case,  if  /.  S.  do  not  pay  the  twenty 

pounds,  it  seems  the  heir  shall  enter  and   hold  the  laud 

during  the  life  of  /.  S.  and  that  /.  D.  shall  not  have  it  till 

then. 

And  in  cases  of   devises  of  goods  or  chattels,   other  Swinb.  136. 
words  will  make  a  devise  conditional  in  divers  cases  ;  as 

[when,] 


-their  heirs  and  assigns*,  upon  trust  that  they  or  the  survivors  or  survivor  of  them,  or  the  heirs  of 
such  survivor  should  sell ;  and  it  is  always  advisable  that  the  will  should  contain  a  clause  that  the 
receipts  of  the  trustees,  or  the  survivors  or  survivor  of  them,  or  the  heirs  of  such  survivor,  or  of 
such  of  them  as  for  the  time  being  shall  act  in  the  performance  of  the  trusts,  shall  be  good  discharges 
for  the  purchase  money.  And  if  a  sale  is  only  to  be  made  in  a  particular  event,  as  in  case  the 
testator's  personal  estate  shall  be  insufficient  to  pay  his  debts  and  legacies,  a  clause  should  be  inserted 
that  it  shuold  not  be  incumbent  upon  purchasers  to  ascertain  whether  it  was  necessary  to  make  the 
sale  ;  but  that  all  sales  and  conveyances  made  by  the  trustees  or  the  survivors,  &c.  should  be  good 
and  valid  to  all  intents  and  purposes  whatsoever. 

(0  That  is,  in  case  there  is  no  devise  over  for  breach  of  the  condition  ;  but  if  there  is,  in  that 
case  the  devisee  shall  take  advantage  of  the  breach,  provided  the  breach  of  the  condition  must 
happen,  if  at  all,  within  the  period  allowed  for  the  validity  of  executory  devises,  conditional  limita- 
tions, &c.  If  indeed  the  condition  is  annexed  to  an  estate  tail,  in  that  case  it  is  not  necessary  to  the 
validity  of  the  devise  over,  that  the  breach  of  the  condition  must  take  place  within  the  period  just 
mentioned  ;  but  if  the  tenant  in  tail  suffers  a  recovery  before  the  condition  is  broken,  the  devise 
over  will  be  defeated.— On  the  subject  of  conditions  in  terrorem,  see  supra,  page  13"2,  note  (a*). 

(t- )  This  is  not  law  ;— it  is  clear  that  the  devise  to  I.  D.  is  good,  and  that  he  may  enter  upon 
breach  of  the  condition.  See  Marks  v.  Murks,  10  Mod.  420. 


*  Devises  to  trustees  upon  trust  to  sell,  &c.,  are  sometimes  unskilfully  made  "  to  them  and  the  sur- 
vivor of  them,  and  the  heirs  of  such  survivor/'  instead  of  "  to  them   their  heirs  or  assigns." 
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[when,]  (u)  as,  I  give  to  I.  S.  ten  pounds  when  he  shall  be 
married ;  and  [whiles,]  as,  I  give  to  /.  S.  twenty  pounds 
whiles  he  shall  abide  with  my  children,  which  is  as  much 
as  if  he  abide  with  my  children  ;  and  [which,]  as,  I  give 
him  twenty  pounds  which  shall  marry  my  daughter  ;  and 
the  ablative  case  *  absolute,  as,  my  son  being  dead,  I  give 
to  /.  S.  twenty  pounds.  And  of  all  these  conditions,  regu- 
larly, the  executor  and  no  other  shall  take  advantage  (x). 
But  if  the  condition  be  such,  for  the  matter  and  substance 
of  it,  as  is  impossible,  unlawful,  or  the  like;  tbere  perhaps 
these  words  may  not  make  a  condition,  nor  the  thing  de- 
vised conditional,  but  rather  make  the  whole  sentence  void. 
Whereof  read  Swinb.  part  4.  sect.  5,  at  large  (y). 

If  one  devise  his  land  to  his  daughter  and  presumptive 
heir  in  fee-simple,  this  devise  is  void  (z);  yet  if,  in  this 
case,  the  wife  of  the  devisor  he  privily  with  child  of  a  son 
which  is  born  after  his  death,  now  is  the  devise  become 
good,  for  now  she  is  not  heir  to  her  father. 

If  a  woman,  that  hath  a  husband,  devise  her  land  hy 
will  during  the  coverture,  and  after  her  husband's  death, 
\vhen  she  is  sole,  she  do  publish  and  approve  it;  in  this 
case,  and  by  this  means,  the  devise  is  become  good  :  but 
if  she  make  and  publish  it  during  the  coverture,  and  after 
her  husband  die  and  she  become  sole,  this  accident  with- 
out any  more  will  not  make  the  devise  good  (a)  :  the  same 
law  is  of  the  devise  of  goods  and  chattels. 

Plowd.  344.  If  an  infant  within  age   devise  his  lands  or  goods  and 

publish  his  will,  and  after  he  comes  to  be  of  full  age,  he 
doth  publish  and  approve  it  again;  in  this  case,  and  by 
this  means,  the  devise  is  become  good  :  but  if  the  infant 
live  to  be  of  full  age,  and  do  not  publish  and  approve  it, 
contra  (b}. 

Swinb.  340.  If  a  legacy  of  goods  or  chattels  be  given  on  condition 

to  a  man  incapable,  and,  before  the  condition  is  extant, 
he  doth  become  capable ;  in  this  case,  and  by  this  means, 
the  devise  is  become  good.  See  before,  at  numb.  6.  more 
of  this  matter. 

Ade- 


450  a 


•P.  451. 


Fitz.  tit.  As- 
sise,  27. 


Plowd.  344. 


11.  Where  a 
devise,  void  or 
voidable  in  its 
inception,  may 
become  good 
by  matter  ex 
post  factOf  or 
not. 


(w)  With  respect  to  bequests  of  legacies  "when"  or  "»/"  or  "provided"  the  legatee  attains 
twenty-one,  &e.,  see  Roper  on  Legacies,  page  156.  As  to  devises  of  land  "  when"  or  "  if"  or 
"  provided"  the  devisee  attains  twenty-one,  see  Doe  v.  Lea,  3  T.  R.  41.  Doe  v.  Noweil,  1  Maul« 
&  Selw.  3*7  ;  and  Grant's  case,  cited  Co.  Rep.  part  10,  page  50. 

(.r)  Not  if  there  is  a  bequest  over  to  a  third  person  upon  breacli  of  the  condition,  at  least  the 
executor  would  not  in  such  a  case  be  entitled  beneficially  ;  nor,  in  fact,  in  any  case,  except  he  was 
entitled  to  the  residue  beneficially.     In  what  cases  the  executor  is  held  to  be  entitled  to  the  residue 
•hilly,  see  ii  Roper  o;i  Legacies,  page  492,  and  Toller's  Exors.  &  Adin. 

(?/)  "See  further  what  words  make  a  condition  in  a  will,  and  as  to  the  effect  of  conditions  in- 
serted in  wills,  in  Vin.  Abr.  title  Devise  (D.  c.).  Com.  Dig.  title  Devise  (N.  9)." 

(:)  The  meaning,  it  is  presumed,  is,  that  whilst  the  devisor  was  to  be  regarded  as  heir,  she  took, 
not  by  virtue  of  i!  !>iit  by  her  better  title,  that  of  descent ;  but  that  as  soon  as  she  ceased 

to  till  the   character  of  heir,   then,   that  her  title  by  descent  ceased,   and  her  title  under  the  will 
immediately  an 

(a)  If  the  will  was  made  under  a  power  it  would  be  good,  unless  the  power  was  only  to  be  exercised 
after  the  death  of  the  husband  or  whs  -;>le. 

(/>)  With  i  )oils,  his  will  is  i^ood  if  he  is  of  the  airc  of  fourteen  when  he  makes 

it.     A  female  infant  uiay'muke  u  will  of  h«r  personal  estate  at  twelve. 

Y  N 
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12.  Where  a 
devise,  good 
in  its   incep- 
tion, shall  or 
may  become 
void  by  matter 
<'$  post  facto, 
or  not. 


By  a  subse- 
quent repug- 
nant will. 


P.  452. 


Ry  a  waiving 
of  the  estate 
devised. 


OF  A  TESTAMENT. 

A  devise  that  liath  a  good  beginning,  is  sometimes 
avoided  and  overthrown  by  subsequent  matter  in  the  same 
will  (c),  and  sometimes  hy  subsequent  matter  in  another 
will,  and  sometimes  by  some  other  accident  ex  post  facto  : 
For  if  a  man  make  a  subsequent  or  latter  devise,  either  in 
the  same  or  in  another  will,  so  contrary  and  repugnant  to 
the  former,  that  both  cannot  stand  together,  this  doth  over- 
throw the  former:  and  therefore,  if  a  man  do  give  White- 
acre  to  /.  S.  in  fee,  or  his  white  horse  to  /.  8.  and  after, 
by  the  same  or  another  will,  doth  give  White-acre  to  1.  J). 
in  fee,  or  his  white  horse  to  /.  D.  these  latter  devises  do 
overthrow  the  former,  cum  duo  inter  se  puynantia  repcriun- 
tur  in  testamcnto,  ultimum  ratum  cst:  and  as  a  latter  will 
doth  overthrow  the  former,  so  the  latter  part  of  a  will 
cloth  overthrow  the  former  part  of  the  same  will  (d) ;  but 
if  the  devises  be  such  as  they  may  stand  both  together, 
and  are  not  directly  repugnant,  nor  do  fight  one  against 
another,  there  the  latter  shall  not  overthrow  the  former, 
but  both  shall  be  received  (e).  As  if  one  devise  his  land 
to  /.  S.  and  his  heirs,  and  *  after  by  the  same  will  devise 
a  rent  out  of  the  same  land  to  /.  D.  and  his  heirs,  or 
e  contra.  So  if  one  devise  White-acre  to  A.  for  life,  and 
afterwards  give  the  same  acre  to  J5.  in  fee  ;  in  this  case, 
the  one  may  have  it  for  his  life,  and  the  other  may  have 
the  fee-simple  afterwards. 

If  one  devise  his  land  to  his  son  and  heir  in  fee-simple ; 
or  devise  it  to  a  stranger  for  years,  the  remainder  to  his 
son  and  heir  in  fee-simple ;  and  the  heir,  after  the  death 
of  the  devisor,  doth  (as  he  may)  waive  the  estate  given 
him  by  the  devise,  and  claim  the  land  by  descent ;  in  this 
case,  and  by  this  means,  the  devise  is  become  void  (f). 
But  if  the  devise  be  to  the  son  and  heir  in  tail,  the  re- 
mainder to  a  stranger,  there  he  cannot  waive  the  devise 
and  take  it  in  any  other  manner.  And  so  if  a  man  have 
only  two  daughters,  (who  are  his  heir)  and  he  devise  his 
land  to  them;  or  have  gavel-kind  land,  and  devise  it  to  all 
his  sons ;  they  may  not  waive  these  devises  and  take  by 
descent;  for  by  devise  they  shall  take  as  joint-tenants,  who 
otherwise  by  descent  shall  take  as  parceners. 

If  one  devise  his  land  to  another  in  fee-simple,  fee-tail, 
for  life,  or  years,  and  the  devisee  after  the  death  of  the 
testator  doth  refuse  and  waive  the  estate  devised  to  him ; 
in  this  case,  and  by  this  means,  the  devise  to  him  is  become 
void.  And  it  seems  a  verbal  waiver  is  sufficient  in  this 

case. 


CH.  XXIII. 

Lit.  168. 

Co.  super  Lit. 

11*. 

Plowd.  540. 

541. 

Co.  8.  94.  6. 

33. 


See  before. 


Plowd.  545. 
Perk.  sect. 
569. 

Lit.  453. 
Kitckin,  127. 
Dier,317.350. 


Lit.  Bro.  sect. 
482. 

Perk,  sect. 
569. 

Dier,  61. 
Co.  9.  14O.     • 
Piowd.  543, 
544. 


(c)  But  a  devise  or  brqnest  that  has  a  bad  beginning,  will  not,  generally  speaking,  be  rendered 
^ood  by  a  subsequent  event. 

(rf)  Where  such  inconsistent  devises,  &c.  are  in  the  same  will,  the  devisees,  it  is  said,  will  take 
as  joint  tenants.  See  supra,  page  88,  note  (It}. 

(e)  On  the  construction  of  wills,  see  supra,  page  434,  note  (d). 

(/)  The  devise  in  such  a  case  is  void  without  any  express  waiver  or  disclaimer  on  the  part  of  flic 
heir;  for  wherever  the  heir  takes  any  estate  by  devise,  which  he  would  have  taken  by  descent  had 
there  been  no  such  devise,  there  he  is  always  considered  to  take  by  his  older  and  belter  title,  viz.,  by 
Ascent,  and  not  under  the  will. 


Plowd.  348. 


Plowd.  60. 

:>i<).  344.  :il 
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case  (g).  So  if  one  give  goods  or  chattels  to  another,  and 
the  devisee  refuse  it;  by  this  means  the  devise  is  become 
void,  and  any  waiver  or  refusal  will  suffice  in  this  c;ise  ; 
for  a  man  shall  not  be  compelled  nolens  volcus  to  take  a 
thing  devised  to  him. 

If  a  woman  sole  devise  her  lands  or  goods  by  will,  and 
after  take  a  husband  and  die  during  the  coverture;  by  this 
means  the  devise  is  become  void.  And  yet  if  she  survive, 
her  husband,  and  die  unmarried,  now  is  the  devise  become 
good  again  (A). 

If  one  devise  his  land  to  /.  S.  and  his  heirs,  and  after- 
wards /.  S.  die  living  the  testator;  by  this  means  the 
devise  is  become  void.  And  in  this  case  no  verbal  decla- 
ration of  the  testator,  that  the  heirs  of  /.  S.  shall  have 
it,  will  help ;  for  albeit  a  devise  of  land  in  writing  may 
be  revoked  by  a  verbal  subsequent  declaration  (i),  or  by 
any  act  crossing  or  controlling  that  devise,  yet  a  devise  be- 
coming void  by  that  means  cannot  be  made  good  by  any 
such  verbal  declaration  subsequent  to  the  same  counter- 
mand (k).  So  if  one  give  any  goods  or  chattels  to  /.  S. 
and  he  die  before  the  testator ;  in  this  case,  and  by  this 
means,  the  devise  is  become  void,  and  the  executor  of 
/.  S.  shall  not  have  it.  And  yet  if  a  devise  be  of  land  to 
A.  for  life,  the  remainder  to  B.  in  tail,  and  A,  die  before 
the  testator;  it  seems  the  devise  of  the  remainder  doth 
continue  good  notwithstanding. 

And  if  one  devise  land  or  goods  to  the  wife  of  /.  S.  and 
afterwards  her  husband  dieth,  and  she  marry  with  another 
man,  and  then  *  the  devisor  dieth  ;  this  is  a  good  devise      *  p.  453, 
notwithstanding,  and  not  avoided  by  either  of  these  acci- 
dents. 

If  one  devise  a  term  that  he  hath  to  A.  for  life,  the 
remainder  to  such  persons  as  shall  be  occupiers  of  White- 
acre  at  the  death  of  A.;  this  devise,  albeit  in  its  beginning 
it  be  good,  yet  if  the  devisor  die  before  A.  it  seems  now 
to  become  void ;  for  he  that  will  take  by  way  of  execu- 
tory devise,  must  take  as  an  immediate  purchaser,  and 
be  capable  and  known  at  the  time  of  the  death  of  the 
testator. 

Swiub.  356.  If  I  give  to  /.  S.  twenty  pounds  if  he  marry  my  daugh- 

ter, and  she  die  before  he  marry  her;  in  this  case,  and 
by  this  means,  the  legacy  is  become  void. 

If 


See  infra,  at 
Numb.  14. 


Perk.  sect. 
567,  568. 


Plowd.  344. 


Per  Justice 
Jones,  M. 
y  Jac.  Co.  B. 


(#•)  With  respect  to  estates  of  freehold,  verbal  waiver  or  disclaimer  would  not  be  sufficient.  With 
respeet  indeed  to  an  estate  of  freehold,  it  was  held  in  ttutler  and  liuki .-'s  case,  3  Co.  Rep.  i'o,  that  »4 
could  only  be  disclaimed  by  matter  of  record  ;  but  in  a  late  case,  (Tou-nmm  v.  Tickill,  :>  liarn.  &: 
Aid.  :>l),  it  was  held,  that  it  might  be  disclaimed  by  deed  in  finis  ;  and  see  L'rcice  v.  Dicken,  4  Ves.  97. 
Query  if  a  particular  estate  is  disclaimed,  would  the  estate  disclaimed  go  to  the  heir  at  law,  or  \\ould 
the  remainder  hr  accelerated?  Perhaps  the  case  may  be  assimilated  to  the  case  of  the  devise  of  a 
particular  case  failing  by  lapse,  in  which  case  the  remainder  is  accelerated. 

(A)  See  supra,  pam-    i  10,  note  (&). 

(/')   See  supra,  page  409,  note  (A). 

(A:)  Nor  will  even  a  rcpublication  of  the  will  make  the  heirs  take.  And  if  the  devise  is  to  a  man  in 
tail  and  he  dies  in  the  testator's  lite-time,  the  devise  «M|ii;illy  lapses  as  where  it  is  a  devise  i:i  fee.  Oi» 
the  subject  of  lapsed  devises,  see  supra,  p;i*.;e  HJ  d,  latter  part  of  note  (</;. 
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If  I  give  a  debt  owing  to  me  to  /.  S.  and  afterwards  I 
receive  or  release  the  debt ;  hereby  the  devise  is  become 
void(Z). 

If  a  man  make  a  will  and  give  legacies,  and  appoint  one  Lit,  Bro.  sect, 
or  more  his  executor  or  executors,  and  he,  or  they  after  300. 
his  death  all  refuse  to  take  upon  them  the  administration ; 
yet  in  this  case  the  legacies  remain  good,  and  are  not  be- 
come void  (in),  and  in  this  case,  the  course  is  to  grant  the 
administration  of  the  goods  to  him  to  whom  it  doth  belong,    . 
and  to  annex  the  will  to  the  administration,  and  then  the 
administrator  is  to  perform  the  will  as  the  executor  ought 
to  do. 

It  is  held  also,  that  a  legacy  of  goods  or  chattels  may 
become  void  by  the  injurious  dealing  of  the  legatee  against 
the  testator  after  the  legacy  given :  whereof  read  Swinb. 
part  7.  sect.  22. 

And  when  the  thing  devised  is  dead,  or  spoiled;  how-  Swinb.  357. 
soever  by  this  means  the  devise  is  not  become  void,  yet  it 
looseth  its  effect,  and  is  as  if  it  were  void.     See  more, 
supra,  at  numb.  5. 

13.  Where  le-       In  all  these  cases  when  the  disposition  of  the  legacy  is  Swinb.  350. 
gacy  shall  go    pure>  an(j  no  time  is  set  for  the  performing  of  it;  or  there  355> 3o6' 

cutor  when"  is  a  set  time  for  tne  doinS  of  il>  and  tne  legatee  die  before 
the  legatee  the  time  ;  and  where  the  disposition  of  the  legacy  is  con- 
doth  die,  be-  ditional,  and  a  time  set  for  the  doing  of  it,  if  the  legatee 
fore  he  doth  live  till  that  time,  or  the  condition  be  performed;  in  all 
ancfwhere'  these  cases,  the  executor  or  administrator  of  the  legatee 
not.  shall  have  the  legacy,  and  the  same  remedy  to  recover  it, 

that  the  legatee  himself  had.  But  if  the  legatee  die 
before  the  condition  be  performed,  contra:  And  yet  if  in 
that  case  the  testator's  mind  shall  appear  to  be  that  the 
executor  or  administrator  of  the  legatee  shall  have  it;  or 
the  condition  be  to  be  performed  by  another,  and  there 
be  no  default  in  the  legatee;  or  if  the  disposition  be 
modal;  or  the  legacy,  that  was  at  first  upon  condition,  be 
afterwards  repeated  without  condition ;  or  it  be  referred 
to  a  condition  to  be  afterwards  set  down,  and  none  is  set 
down;  in  these  cases,  the  legacy  is  not  lost  by  the  death 
of  the  legatee,  but  shall  go  to  his  executor  or  adminis- 
trator :  as  for  example ;  If  one  devise  twenty  pounds  to  uro<  Devise, 
*P.  454.  *W.  S.  to  be  paid  within  four  years  after  the  death  of  27.45. 

the  testator,   and  the  legatee  die  before  the  four  years  ex-  Swinb.  350. 
pired ;  in  this  case  the  executor  or  administrator  after  the  ^?m    5 
four  years  shall  recover  the  legacy.     If  one  give  to  IF.  S.  s«?nb?358. 
twenty  pounds  when  he  come'th  to  twenty-one  years  of  356. 


age 


Plowd.  345. 


(/)  On  the  subject  of  ademption  of  legacies,  see  Mr.  Roper's  valuable  Treatise  on  Legacies, 
vol.  i.  page  29. 

(»»)  That  is,  the  legacies  which  are  given  to  any  other  persons  remain  good  ;  but  courts  of  equity 
will  not,  generally  speaking,  allow  an  executor  to  receive  a  legacy  given  to  him  for  his  own  benefit, 
where  he  refuses  to  prove  the  will.  If,  however,  he  should  die  before  probate,  but  does  not  actually 
refuse  to  prove,  his  executors  or  administrators  will  be.  entitled  to  the  legacy.  A  legacy  to  the 
wife  of  an  executor  will  be  payable,  though  her  husband  refuses  probate.  Where  ah  executor 
refuses  probate,  he  will  equally  lose  his  legacy  whether  it  is  expressly  given  in  consideration  of  the 
trouble  he  will  have  as  executor  or  not ;  or  whether  given  to  him  nominatim  as  executor  ;  as,  "  I  give 
to  my  executor"  such  a  sum  ;  or  given  to  him  by  his  own  proper  name,-— For  further  information  on 
the  subject,  see  Rop.  on  Leg.  vol,  i.  page  335,  et  infra. 
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age,  and  he  die  before  he  come  to  the  age  of  twenty-one 
years ;  in  this  case  his  executor  shall  not  have  the  legacy. 
But  if  the  devise  be  thus,  I  give  toW.  S.  twonty  pounds, 
and  1  will  that  it  shall  be  paid  him  at  his  age  of  twenty- 
one  years,  and  he  die  before  he  come  to  the  age  of  twenty- 
one  years ;  in  this  case,  his  executor  shall  recover  the 
legacy  (ji).  So  if  one  give  to  1.  S.  twenty  pounds  when  he 
shall  be  married,  and  he  die  before  marriage;  in  this 
case,  his  executor  shall  not  have  it.  But  if  one  devise 
thus,  I  give  toW.  S.  twenty  pounds  towards  his  marriage, 
and  he  die  unmarried ;  in  this  case,  the  executor  shall 
have  and  recover  the  legacy.  So  if  one  do  give  to  W.S. 
twenty  pounds  when  the  executor  of  the  testator  shall 
die ;  in  this  case,  if  \V.  S.  die  before  the  executor,  the 
executor  or  administrator  of  W.  S.  shall  not  have  the 
legacy.  If  one  devise  goods  or  chattels  to  /.  S.  and  /.  S. 
die  before  the  testator,  the  executor  or  administrator  of 
/.  S.  shall  not  have  this  legacy  (o). 

When  any  chattel  real  or  personal  is  given  to  an  exe- 
cutor by  a  will,  the  executor  hath  anelection  given  him  by 
the  law  to  have  and  take  it  in  the  one  right  or  in  the  other, 
viz.  as  executor,  or  as  legatee:  and  by  his  special  entry, 
or  seizing  of  the  thing,  or  some  special  declaration,  his 
election  is  to  be  made.  And  if  the  executor  do  enter 
generally  (as  most  do),  and  never  make  any  declaration 
which  way,  or  by  which  right  he  will  have  it,  (as  most 
executors  use  to  do),  he  shall  be  said  to  have  it,  and  the 
law  will  adjudge  it  in  him,  as  executor,  and  not  as  legatee. 
But  if  by  any  subsequent  words  or  deeds  he  shall  declare 
his  mind  to  be  otherwise,  he  shall  be  in  as  a  legatee  ab 
initio ;  and  yet  if  once  he  do  any  such  act  as  is  proper  to 
an  executor,  this  is  a  disagreement  to  the  legacy  ab  initio; 
and  after  that  it  seems  he  cannot  take  as  legatee,  but  must 
take  as  executor.  And  if  one  executor  of  many,  to  whom 
a  term  of  years  of  land  is  devised,  occupy  the  same  alone, 
and  the  rest  intermeddle  not  with  the  profits  thereof, 
albeit  he  make  no  declaration,  it  is  said  this  is  a  good 

declaration 
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11.  Whore  an 
executor,  upou 
a  devise  to 
him,  hath  an 
election    to 
have  the  thing 
devised  as  ex- 
ecutor, or  as 
legatee  :  and 
when  he  shall 
have  it  in  the 
one   right  or 
in  the  other  : 
and  what  act 
shall   make  a 
drchi ration  of 
his  election. 


(n)  For  the  distinctions  between  the  cases  where  the  time  is  said  to  be  annexed  to  the  gift  of  the 
legacy,  and  where  only  to  the  period  of  payment,  as,  (in  the  former  case)  where  a  h  L  '  n  to 

A.  B.  when  he  attains  the  age  of  twenty-one,  or  at  his  age  of  twenty-one  ;  a;id  (in  the  latter)  where 
the  legacy  is  given  to  A.  JL  generally,  but  the  testator  directs  it  to  be  paid  when  he  attains  the 
age  of  twenty-one,  or  at  his  age  of  twenty-one — for  the  distinctions  in  cases  of  this  kind,  see 
Roper  on  Legacies,  vol.  i.  page  156.  If  legacy  is  given  generally,  but  directed  to  be  paid,  in 
or  if,  or  provided,  the  legatee  attained  twenty-one,  in  these  cases  the  legacy  would  not,  generally 
speaking,  be  payable  if  the  legatee  died  under  twenty-one.  As  to  vesting  a  legacy,  by  directing 
the  interest  to  be  paid  to  the  legatee  till  the  period  of  paying  the  legacy  itself,  see  Hop.  on 
Leg.  vol.  i.  page  182. 

(o)  "  And  if  one  gives  a  legacy  to  a  man,  his  executors,  administrators,  and  assigns ;  if,  in  such  case, 
the  legatee  dies  in  the  life-time  of  the  testator,  though  the  executors  are  named,  yet  the  legacy  is 
lost;  for  the  words  "executors,  administrators,  and  assigns,"  are  void,  being  but  surplusage,  rf 
exprcssio  eorum,  $c.  and  they  are  by  supposition  of  law  named  only  to  take  in  su-  1  by 

way  of  representation,  as  an  heir  represents  the  ancestor  in  case  of  an  inheritance.  In  the  case,  how- 
ever,  of  Elliott  v.  Davenport,  1  I'.Wnia.  84-,  it  was  lu-ld  that  a  will  mi-hl  he  so  penned,  :is  that,  t!ion-h 
the  legatee  died  in  the  life  of  tin-  tesUEtor,  >et  :  "id  !nve  the  1  gacy  ;  hut  tho;Mt  ought 

to  appear  in  the  will  plainly,  and  by  direct  v.or.is,   t'rat  iiiU  \v,xs  the    testator's  inter.  t'nlly 

as  to  the    doctrine  of  lapsed    legacies  in   !  q.   (a.    Aiu.   tit.    Leveies  (B).     Viu.  Ah;,    tit.    I) 
(X.  e.),  >.v-.     Hac.  Abr.   tit.  Legacies  (K).      Com.    Dig.   tit.  Chancery  ^  V.  IS)."  a;  p.    on 

Leg.  vol.  i.  pa^e  l.ij. 
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15.  Assent. 
Quid. 


16.  Where  an 
assent  is  ne- 
cessary, or 
not :  and 
where  a  man 
may  enter  into 
the  lands,  or 
take  the  goods 
or  chattels  de- 
vised unto  him, 
without  the 
assent  or  de- 
livery of  the 
executor,  and 
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declaration  of  his  election  to  have  it  as  legatee.     But  if 
a  term  of  years  be  given  to  the  wife  of  /.  S.  and  /.  S. 
be  made  executor  and  he  enter  generally,  and  after  makes 
his  testament  and  never  speaks  of  this  term ;  this  is  no 
declaration  of  his  election  to  have  it  as  legatee,  neither 
shall  the  term  be  so  deemed  in  him,  but  as  executor  (/>). 
But  in  these  cases  this  must  be  heeded,  that  howsoever 
the  executor  hath  power  to  take  as  executor  or  as  legatee, 
yet  he  cannot  take  as  legatee  to  prejudice  creditors  in 
their  debts ;  but  the  same  things  he  so  takes  as  a  legacy, 
if  there  be  not  enough  besides,  shall  be  said  to  be  assets 
in  his  hands,  as  to  the  creditors  for  the  satisfaction  and 
payment  of  their  debts. 

*  If  a  man  devise  that,  after  his  debts  and  legacies  Dier,  331. 
paid,  his  wife  shall  have  all  the  residue  of  his  goods  and 
chattels  to  distribute  for  his  soul,  &c.  and  make  his  wife 
his  executor ;  in  this  case,  it  is  said  she  hath  no  election, 
but  she  must  take  as  executor,  and  cannot  take  as  le- 
gatee (9). 

When  a  devise  of  goods  or  chattels  is  well  made,  the  Co.  13.  ir.  52. 
assent  of  the  executor  is  necessary  to  the  perfection  there- 
of, for  until  then  the  legatee  may  not  have  or  meddle  with 
the  thing  devised.  And  this  assent  is  defined  to  be  the 
agreement  of  an  executor  or  administrator,  that  a  legatee 
shall  have  the  thing  bequeathed  unto  him.  And  it  is  either 
express,  i.  e.  when  the  executor  or  administrator  doth  by 
express  words  agree  to  the  devise,  or  implied,  i.  e.  when 
the  executor  doth  not  by  words,  but  by  some  overt  act, 
declare  his  assent  that  the  legatee  shall  have  the  thing 
devised  unto  him  (r). 

This  agreement  of  the  executor  or  administrator  is  not  Co.  super  Lit. 
needful  in  the  case  of  devise  of  land ;  for  if  a  man  be  p11' 
seised  of  land  in  fee-simple,  and  deviseth  to  another  in  5^  $7^57$ 
fee-simple,  fee-tail,   for  term  of  life,  or  years ;    in  these  Swinb.  134, 
cases,  the  devisee  may  enter  into  the  land  devised  without  135. 
any  leave  of  the  executor  or  administrator :  and  in  truth 
in  these   cases,   the  freehold  or  estate  is  said  to  be  in 
the   devisee  before  his  entry :  and  therefore,  if  the  heir 
enter  first,  the  devisee  may  enter  upon  him,  and  put  him 
out.     And  in  case  where  land  is  devised  by  the  custom 
of  a  place,  if  the  heir  enter  first  and  keep  the  devisee  out, 

the 


(  p}  If  he  had  assented  to  the  bequest  to  his  wife,  even  that  would  not  have  enabled  him  to  devise 
the  term,  but  it  would  have  survived  to  the  wife. 

(</)  Such  a  purpose  would  be  a  superstitious  purpose ;  and  where  personal  estate  is  given  for  super- 
stitious purposes,  the  Crown  claims  the  right  of  disposing  of  it  as  it  pleases  for  some  charitable  purpose, 
unless  where  the  gift  for  the  superstitious  purpose  is  affected  by  the  statute  of  the  9th  Geo.  2.  c.  36, 
in  which  case  the  gift  is  void. 

(r)  "  Although  the  testator  disposes  of  his  goods  or  chattels,  yet  they  all  pass,  not  to  the  legatee, 
but  to  the  executor,  who  has  them  in  nature  of  a  trustee  for  the  legatee  :  the  executor  alone  has  a 
title  in  law  to  them,  and  the  legatee  cannot  take  any  personalty  bequeathed  to  him  without  the 
executor'*  assent;  for,  were  it  otherwise,  it  might  be  in  the  power  of  a  legatee  to  subject  an 
executor  to  a  devastavit,  which  would  discourage  all  persons  from  taking  upon  them  the  office 
of  executor.  God.  Orp.  Leg.  148.  Went.  Off.  Ex.  27.  The  legatee  may  not  take  his  legacy  without 
the  assent  of  the  executors,  or  one  of  them,  because  the  executors  are  charged  to  pay  debts  before 
legacies  ;  and  if  one  of  the  executors  assent  to  pay  legacies,  he  shall  pay  the  value  thereof  out  of  his 
o\vn  purse,  if  there  be  not  otherwise  sufficient  to  pay  debts.  Bac.  Law  Tracts,  163." 
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Perk.  sect. 
570. 


Swinb.  353. 
Bio.  tit. De- 
vise, 6.  30. 


Perk.  sect. 
572. 


the  devisee  may  have  a  writ  of  ex  gram  quercla  against  what  shall  be 
him  for  his  relief :  and  this  writ  is  incident  to  that  custom.  s?id  a  8uffi- 
But  if  a  devisee  enter  first  into  the  land  devised  unto  him,  ^"^ecTte^a 
and  then  the  heir  of  the  devisor  enter  upon  him,  then  the  legacy ,°or  not. 
devisee  may  take  his  remedy  at  the  common  law,  as  in 
other  cases.    And  with  these  things  the  ordinary,  exe- 
cutor, or  administrator,  is  not  to  intermeddle.     But  regu- 
larly a  devisee  cannot,  nor  may  not,  have  or  take  any 
Co^.  super  Lit.  chattei  reai  or  personal  devised  to  him,  without  the  agree- 
Plowd.  525.      ment  or  delivery  of  the  executor  or  administrator.     And 
20  Edw.  4.  9.     by  this  assent,  if  the  devise  be  good,  (for  otherwise  an 
assent  will  not  make  it  good),  the  devise  is  perfected,  and 
the  legacy  executed.     And  yet  if  the  legatee  have  the 
thing  devised  in  his  own  hands  ;  or  if  there   be  a  special 
clause  in  the  will  giving  him  authority  to  take  it  himself; 
or  it  be  a  legacy  to  good  and  godly  uses ;  or  the  thing 
given  be  like  to  perish  on  the  ground,  being  corn  or  the 
like,  and  there  be  assets  besides  to  pay  all  the  debts ;   in 
these  cases  perhaps  the  assent  of  the  executor  or  adminis- 
trator may  not  be  necessary,  but  the  legatee  may  take  the 
thing  devised  without  his  agreement  (*).     And  if  a  legacy 
be  given  to  one  of  the  executors  themselves,  he  may  take 
it  without  any  assent  of  his  co-executors,  and  that  before 
administration  also  if  he  will. 

If  there  be  many  executors,  the  assent  of  any  one  of 
them  is  sufficient ;  *  and  if  there  be  but  one,  and  he  be 
dead,  the  assent  of  his  executor  is  sufficient :  or  if  he  die 
intestate,  the  assent  of  the  administrator  de  bonis  non  ad- 
ministrate of  the  first  testator  is  sufficient ;  or  the  legatee 
himself  in  this  case,  where  the  executor  dieth  intestate, 
or  where  he  doth  refuse  to  take  upon  him  the  administra- 
tion, may  take  administration  himself,  and  by  public  de- 
claration assent  to  his  own  legacy.  And  if  a  man  be 
executor  and  legatee  both,  he  may  assent  to  and  take  the 
legacy,  and  yet  waive  the  executorship,  and  this  assent  is 
Dier, 372.367.  good  (t).  And  therefore  if  the  legatee  of  a  term  of  years 
be  made  executor,  and  he  enter,  and  claim,  and  occupy 
the  land  by  force  of  the  devise,  and  die  before  probate 
of  the  will :  the  executor  of  the  legatee,  and  not  the 
ordinary,  shall  have  this  term(?«);  and  yet  it  seems  the 
executor  may  not  do  this  in  prejudice  of  a  creditor  to 
hinder  him  of  his  debt. 

Any  agreement  in  word  or  deed  will  suffice  to  make  an 
assent  and  execute  a  devise.  Let  executors  take  heed 
therefore  ;  for  if  an  executor  do  but  agree  that  the  legatee 
of  a  term  of  years  of  land  shall  take  the  profits  thereof, 

and 


*  P.  456. 


Co.  4.  28. 


A  caveat  for 
executors. 


(«)  If  testator  bequeath  goods  in  the  hands  of  I.  S.  to  I.  S.  yet  the  property  is  not  transferred  (of.  S. 
without  the  executor's  assent,  though  the  executor  has  sufficient  for  payment  of  the  debts  without 
them  ;  and  therefore  executors  may  at  the  common  law  recover  the  thing  or  damages  against  the 
legatee.  Wentw.  Off.  Ex.  231.  4  Burn's  Ecc.  Law,  3d  edit.  301. 

(t)  Not  law,  it  is  conceived  ;  at  least,  a  court  of  equity  would  not  allow  him  to  keep  the  legacy. 
See  supra,  pa_M  -i ;•>.>,  note  (m). 

(u)  This  case  seems  to  be  different  from  the  one  just  put  before,  for  in  this  latter  case  it  does  not 
appear  that  the  executor  waived  or  refused  probate;  on  the  contrary,  by  his  entering  upon  the 
land  devised  to  him  (the  term  of  years),  he  might  be  considered  as  accepting  the  executorship. 
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and  that  but  for  a  time  only,  or  say  to  the  legatee,  God 
send  you  joy  of  it :  or  I  intend  you  shall  have  it  accord- 
ing to  the  devise,  or  the  like;  this  is  a  good  assent  to 
execute  the  legacy  (x).  And  if  the  executor  agree  that  the 
legatee  and  a  stranger  together  shall  take  the  profits  of  the 
land,  or  the  thing  devised ;  this  is  a  good  assent  (y).  And  See  Attorn- 
it  seems  that  whatsoever  verbal  agreement  will  amount  to  mcnt* 
an  attornment,  may  make  an  assent  to  a  legacy.  If  there-  per  two  Jus- 
fore  the  executor  agree  to  the  legacy  upon  certain  terms 
and  conditions ;  this  is  agreed  to  be  a  good  and  absolute  g. 
assent  to  the  legacy.  Co.  4.  28. 

If  a  term  of  years  be  given  to  the  wife  of  the  testator,  Plowd.  540. 
during  the  minority  of  his  eldest  son,  to  the  intent  that 
she  with  the  profits  thereof  shall  breed  up  his  children, 
the  remainder  of  the  same  term  to  the  same  eldest  son, 
and  she  is  made  executrix,  arid  she  enter  generally,   but 
doth  always  breed  the  children  of  the  testator ;   in  this 
case,  it  seems  that  this  education  of  the  children  shall  be 
taken  for  an  assent  against  her  to  vest  the  estate  in  the 
eldest  son  (z).     And  if  a  man  possessed  of  a  term  of  years  Plowd.  516. 
give  it  to  his  wife,  if  she  live  so  long,  and  after  her  de-  Perk.  sect, 
cease  the  remainder  of  years  to  /.  S.  and  make  his  wife  574* 
executrix,  and  she  enter,  claiming  to  have  it  only  for  her 
life,  the  remainder  to  /.  S.  according  to  the  devise;   in 
this  case,  this  is  a  good  assent  for  the  execution  of  the 
remnant  of  the  term  in  /.  S.     And  if  a  term  be  devised  to  c0<  3.  954.  66. 
A.  for  life,  the  remainder  to  B.  and  the  executor  assent  to  10.47. 
the  devise  of  A, ;   in  this  case,   this  is  a  good  assent  to  the  Perk.  sect, 
devise  of  B.  and  shall  execute  the  same  also  whether  the  574g 
executor  have  assets  or  not  (a).     So  if  a  man,  possessed 
of  a  term  of  twenty  years,  devise  it  to  one  for  ten  years, 
and   after  to  another  for  the  remnant  of  the  term ;    or  if 
*  P.  457.      the  devise  be  to  one  for  so  *  many  years  of  the  term  as 
he  shall  live,  and  after  to  another  for  the  rest  of  the  time : 
in  all  these  cases  an  assent  to  the  first  devisee  is  an  assent 
to  the  second  also.     And  so  also  it  seems  is  the  law  of  a  37  H.  6. 30. 
chattel  personal,  when  the  occupation  thereof  is  first  de-  Plowd.  519. 
vised  to  one,  and  then  the  thing  to  another.     And  if  one  5-,13'      g  1Q 
that  hath  a  term  of  years  give  it  to  his  wife  for  her  life,  47/" 
the  remainder  to  his  son,  and  make  her  executrix ;    and 
she   enter,   claiming  by  force  of  the  devise,   and  not  as 
executrix :  in  this  case,  this  is  a  good  assent  to   execute 
the  devise  to  him  in  remainder. 

If  one  be  possessed  of  a  term  of  years  of  land,  and  he  Perk.  sect, 
devise  it  to  one  of  his  executors  alone  for  part  of  the  time,  |,7.4>  575< . 
and  the  remainder  of  the  time  after  to  a  stranger;    and  gltz* 
that  executor  alone,  albeit  he  enter  generally,  doth  occupy 
the  land  himself,  and  the  other  executor  do  not  inter- 
meddle therewith :   in  this  case,  it  seems,  this  is  a  good 

assent 

(x)  With  respect  to  the  assent  of  the  executor  to  the  bequest  of  a  term  of  years,  it  is  always 
advisable  that  the  assent  should  be  in  writing,  otherwise  the  devisee  may  have  a  difficulty  in  shewing 
his  title  to  the  term. 

(y)  But  the  stranger  would  take  nothing  in  such  a  case. 

(z)  Query  of  this ;    for  she  might  bring  up  the  children  without  any  intention  to  assent  1 
bequest. 

(a)  Not,  it  is  conceived,  in  equity,  if  the  term  was  wanted  to  pay  debts. 
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assent  to  execute  the  legacy  to  him  in  remainder  for  the 
rest  of  the  term.  And  yet  if  one  give  goods  to  one  of  his 
executors  for  life,  and  after  to  a  stranger  for  life,  and  this 
executor  alone  get  the  goods  into  his  own  hands,  and 
occupy  them  alone  all  his  life-time  ;  it  seems  this  occupa- 
tion, without  some  assent,  will  not  execute  the  gift  in  the 
second  legatee. 

If  one  possessed  of  a  lease  for  years,  devise  it  to  his 
executors,  and  devise  a  rent  out  of  it  to  /.  S.  and  the 
executors  pay  the  rent ;  this  is  a  good  assent  to  the  whole 
legacy.  But  if  he  devise  a  rent,  or  common,  out  of  it  for 
certain  years  to  /.  S.  and  after  devise  the  term  to  /.  D. : 
and  the  executor  doth  agree  that  /.  S.  shall  put  in  his 
cattle,  or  doth  pay  the  rent  to  /.  S.  (which  is  a  good  assent 
to  the  legacy  of  /.  S. :)  this  is  no  assent  nor  execution  of 
the  legacy  of  I.  D.  (b) ;  and  yet  perhaps  if  he  devise  a  rent 
at  first  to  /.  D.  for  part  of  the  term,  and  another  rent  to 
/.  S.  for  the  residue  of  the  term  afterwards ;  in  this  case 
it  seems  that  an  assent  to  the  first  is  not  sufficient  to  per- 
fect the  devise  of  the  second  legatee.  And  yet  if  a  termor 
devise  the  occupation  or  profits  of  his  land  to  /.  S.  for  ten 
years  of  his  term,  and  after  devise  the  land  itself  to  /.  D. 
for  the  rest  of  the  term ;  in  this  case,  if  the  executor 
assent  to  the  legacy  of  /.  S.  this  will  be  a  good  assent  to 
and  execution  of  the  legacy  of  /.  D. 

If  one  possessed  of  a  term  devise  it  to  /.  £  for  life,  the 
remainder  to  /.  W.  and  make  /.  &  his  executor,  and  /.  S. 
take  a  release  from  /.  W.  of  all  his  right  to  the  land  ;  this 
is  an  implied  assent  to  the  legacy  of  /.  W. 

If  a  man  devise  the  occupation  of  a  book  or  any  other 
chattel  personal  to  7.  S.  or  that  /.  S.  shall  have  the  occu- 
pation of  any  such  like  thing  during  his  life,  and  that  after 
his  decease  it  shall  go  to  1.  D.  for  ever,  and  the  executor 
deliver  the  thing  to  /.  S.  it  seems  this  is  a  good  execution 
of  the  legacy  to  the  second  devisee  /.  D. ;  and  *  therefore 
after  the  death  of  /.  S.  he  may  seize  the  goods  and  hold 
them  according  to  the  devise  (c). 

If  lands  or  any  rent,  or  other  profit  to  be  taken  out  of 
lauds,  be  devised  to  a  man  in  fee-simple,  fee-tail,  for  life, 
or  years  ;  in  these  cases  the  devisee  may  enter  into,  and 
have  and  take  the  thing  devised,  without  the  leave  or 
agreement  of  the  executor  and  administrator :  and  so  he 
may,  whether  there  be  any  executor  made  or  not,  and 
whether  the  will  be  proved  or  not,  for  the  ordinary  and 
the  executor  have  nothing  to  do  with  these  things.  And 
if  the  devisee  in  any  such  case  be  disturbed  in  the  having 
or  taking  of  such  things,  he  may  have  the  same  remedy 
as  men  have  in  other  cases.  And  where  the  land  is  de- 
vised by  custom,  if  the  heir  enter  before  the  devisee,  the 
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17.  How  a  de- 
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(6)  The  reason  of  this  doctrine  is  not  very  apparent,  and  seems  to  be  opposed  by  the  general 
doctrine  relative  to  assents  to  bequests,  which  is,  that  the  executor's  assent  to  the  bequest  of  a 
particular  or  partial  interest,  is  an  assent  to  every  other  interest  bequeathed  in  the  same  thing. 

(c)  See  mor»>  amply  as  to  the  doctrine  of  assent  to  a  legacy,  by  whom,  and  in  what  manner,  it 
may  be  made,  and  in* what  cases  it  is  necessary,  Roper  on  Legacies.  Toller's  Ex.  &  Ad.  Yin.  Abr. 
tit.  Devise  (A.  a)  to  (E.  a.  3).  Com.  Dig.  tit.  Administration  (C.  5).  Chancery  (3  G.  4).  Bac.  Abr. 
tit.  Legacies  (L).  Executors,  &c.  (L). 
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devisee  may  be  relieved  by  a  writ  called  Ex  gram  Qucrela; 
but  if  the  devisee  enter  first,  and  then  the  heir  enter 
upon  him,  the  devisee  may  have  his  remedy  at  the  com-; 
mon  law. 

If  lands  are  given  thus,  I  will  that  my  executors  shall  Trin.  9  Jac. 
sell  my  land,   and  with  the   money  made  thereof  shall  Level's  case, 
pay  ten  pounds  to  my  daughter;!,   and  ten  pounds  to  my  Dier*i5i,i52. 
daughter  B. ;    in  this  case,  and  for  this  gift,  A.  and  B. 
may  either  sue  the  executors  in  a  court  of  equity,  or  have 
an  action  of  account  against  them  in  a  court  of  common 
law(rf). 

If  lessee  for  years  devise  his  term  to  executors  for  life,  Dier,  277. 
the  remainder  over  to  /.  S.  for  the  rest  of  the  term  :   and 
the  executor  entereth  and  doth  assent  to  the  legacy  and 
die,  and  the  executor  of  the  executor  doth  take  the  profits 
of  the  land,  and  keep  out  the  second  legatee;  in  this  case, 
it  seems  he  may  have  an  account  against  the  executor  of 
the  executor  of  the  profits  of  the  land.     But  if  one  devise  Trin.  9  Jac. 
his  land  to  his  son  and  his  heirs  (except  twenty  pounds  a  Lovet'»  case* 
year  for  seven  years  to  be  employed  as  followeth),  and 
doth  appoint  his  son  (being  his  executor  also)  to  pay  that 
money  to  his  daughters  for  portions;    in  this  case,  the 
daughters  may  not  have  an  account  at  the  common  law, 
but  they  may  sue  the  executors  in  the  spiritual  court,  or 
in  a  court  of  equity,  and  if  the  executor  be  dead,  they 
may  sue  his  executor  (e). 

If  one  devise  a  rent  out  of  his  land,  and  do  charge  the  Dier,  348. 
land  with  a  distress,  the  devisee  may  make  use  of  that 
remedy  and  distrain  for  the  rent :    but  unless  power  be 
given  him  by  the  will  to  distrain,   he  may  not  distrain  for 


f  one  be  possessed  of  a  term  of  years  of  land,  and  Plowd.  345. 
devise  it  to  his  wife,  to  the  end  that  she  with  the  profits 
thereof  shall  breed  up  his  children ;  in  this  case,  this  is 
no  legacy  to  them,  and  therefore  it  seems  they  have  no 
remedy  but  in  Chancery  or  some  other  court  of  equity 
against  her,  if  she  refuse  to  do  it  (#). 

And  in  cases  of  devises  of  goods  and  chattels,  as  leases  Fitz.  Devise, 
for  years,  rents  out  of  such  leases,  and  the  like,  the  legatee  6- 
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sect 
of  the  executor  or  administrator  thereunto  :  and  therefore,  574.  ^3. 

if  in  these  cases  the  executor  or  administrator  refuse,  or  soEdw.  4.  9. 

agree,    Swinb.  135. 

(d)  The  common  mode  of  proceeding  in  such  a  case  is  by  bill  in  equity  to  enforce  a  performance 
of  the  trust,  especially  if  no  sale  has  been  made. 

(e)  The  son  cannot,  it  is  conceived,  in  such  a  case  as  this,  be  sued  in  the  spiritual  court,  for  the 
daughters  have  no  claim  upon  him  in  his  character  of  executor  ;  and  it  is  only  where  an  executor  is 
sued  in  that  character,  that  a  suit  can  be  maintained  against  him  in  the  spiritual  court.     In  the  case 
put,  the  son  must  be  sued,  not  as  executor,  but  as  devisee  of  the  lands,  and  such  lands  being  lands 
of  inheritance,  the  spiritual  courts  have  nothing  to  do  with  them  or  with  any  charge  upon  them  :— 
a  court  of  equity  is  the  proper  court  in  which  to  sue  in  such  a  case. 

(/)  See  the  act  of  the  4  Geo.  2.  c.  ?8,  which  gives  a  power  of  distress  for  rents  seek. 

(#)  Here  is  a  clear  trust  for  the  benefit  of  the  children,  which  a  court  of  equity  would  enforce. 
Trusts  of  bequests  sometimes  arise  by  implication,  as  where  the  testator  expresses  a  wish  or  request 
that  the  legatee  would,  after  his  death,  leave  the  legacy  to  others  ;  or  expresses  a  persuasion,  or  con- 
viction, or  a  hope,  &c.  that  the  legatee  will  so  leave  it.  But  for  fuller  imformation  on  this  subject, 
see  Rop.  on  Leg.  vol.  ii.  304.  Sometimes  doubts  arise  whether  the  words  of  a  will  create  a  trust  or  a. 
power;  on  this  subject  the  Editor  begs  to  refer  to  Mr,  Sugden's  valuable  work  on  Powers,  page  386« 
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agree,  to  perform,  and  deliver  the  legacy,  the  legatee  may 
sue  him  in  the  spiritual  court,  or  in  some  court  of  equity, 
to  compel  him  thereunto :  but  a  legatee  may  not  sue  for 
a  legacy  in  any  of  the  courts  of  common  law  (A),  neither 
may  he  sue  the  executor  or  administrator  in  the  spiritual 
court  for  the  legacy,  until  the  will  be  proved;  but  he  may 
by  suit  there  compel  him  to  prove  the  will,  or  to  refuse 
the  administration  :  and  in  these  courts,  and  by  these 
means,  the  devisee  may  recover  his  legacy  against  an  exe- 
cutor or  adininistrator(x);  if  he  have  assets  to  pay  the 
debts  of  the  testator;  for  otherwise  a  legacy  is  not  reco- 
verable at  all;  but  in  case  where  the  executor  or  adminis- 
trator hath  once  agreed  to  the  legacy,  so  as  it  is  executed, 
it  is  then  so  vested  in  the  legatee,  and  he  hath  such  a 
property  therein,  that  he  may  enter  into,  or  seize  and 
take  the  thing  devised  as  his  own,  and  if  any  man  keep  or 
take  it  from  him,  he  may  have  relief  as  in  other  cases. 

If  another  doth  claim  by  deed  of  gift,  the  goods  a 
legatee  doth  sue  for ;  this  may  be  tried  in  the  ecclesiastical 
court. 

If  a  debt,  obligation,  or  any  such  like  thing  in  action 
be  devised  to  another,  the  devisee  hath  no  means  to  re- 
cover it,  but  by  a  suit  in  the  spiritual  court,  or  in  some 
court  of  equity,  to  compel  the  executor  to  sue  for  it  him- 
self, or  to  make  the  legatee  a  letter  of  attorney,  to  sue  for 
it  in  the  executor's  name ;  for  the  legatee  cannot  sue  for 
it  in  his  own  name,  unless  he  be  made  executor  as  to  that 
debt,  &c.  (which  is  the  best  course  in  these  cases:)  and 
yet  if  the  legatee  have  the  bond  of  especialty  in  his  hands, 
he  may  deliver  it  up  or  cancel  it. 

If  a  man  devise  a  term  of  years  of  land  to  /.  S.  and 
make  another  his  executor,  and  the  executor,  having 
enough  besides  to  pay  the  debts,  doth  sell  this  term;  in 
this  case,  albeit  the  sale  be  good,  and  /.  S.  have  no 
remedy  nor  means  to  recover  the  term,  yet  he  may  sue 
the  executor  for  it,  and  recover  the  worth  of  it  in  damages 
ill  a  court  of  equity  (A). 

And  now  having  done  with  the  first  part  of  a  testament, 
viz.  a  devise :  we  come  to  that  which  doth  concern  the 
second  part,  viz.  an  executor. 

And 
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(A)  "  The  temporal  courts  cannot  take  cognizance  of  legacies,  so  as  to  allow  of  an  action  for  the 
recovery  of  them,  yet  may  the  executor  make  himself  liable  to  an  action  at  common  law,  as  by  his 
promise  of  payment,  whereon  an  assumpsit  will  lie.  Sid.  45.  Sir  T.  Raym.  23.  A  devisee  may 
maintain  an  action  at  common  law  against  a  terre-tenant,  for  a  legacy  devised  out  of  land ;  for 
where  a  statute,  as  the  statute  of  Wills  gives  a  right,  the  party,  by  consequence,  shall  have  an 
action  at  law  to  recover  that  right,  Holt,  C.  J.  2  Salk.  4t5." 

(i)  "  The  cognizance  of  a  legacy  properly  belongs  to  the  spiritual  court,  for  such  bequests  were 
not  good  at  common  law,  the  rule  being  post  mortem  itinc  tua  non  sunt.  But  this  must  be  understood 
where  a  legacy  is  devised  generally  ;  but  if  it  is  payable  out  of  the  land,  or  out  of  the  profits  of  the 
land,  an  action  on  the  case  lies  at  common  law,  but  the  usual  remedy  is  in  Chancery.  3  Salk.  223. 
See  further  in  what  court,  and  in  what  manner,  legacies  are  recoverable,  in  Bac.  Abr.  tit.  Legacies, 
(M.)  Com.  Dig.  tit.  Chancery,  (3  Y.  3.)  4  Burn's  Eccl.  Law,  301.  Vin.  Abr.  tit.  Devise  (W.  d.) 
Eq.  Ca.  Abr.  tit.  Legacies  (I.)" 

(A-)  If  the  purchaser  had  notice  that  all  the  debts  were  paid,  or  if  such  a  length  of  time  had  1 1  ip-i^l 
lu'twern  the  testator's  death  and  the  sale  as  to  afford  the  fair  presumption  that  they  were  paid,  the 
sale  would  be  bad. 
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OF  A  TESTAMENT. 

Any  person  that  may  make  a  testament,  and  devise  his 
goods  and  chattels,  may  make  an  executor.  "And  a 
woman  that  hath  a  husband,  as  to  the  goods  and  chattels 
she  hath  as  executrix  to  another,  and  as  to  her  own  goods 
and  things  in  action,  viz.  debts  due  unto  her  upon  obliga- 
tions, and  especialties  made  to  her  alone  before,  or  after 
her  marriage,  may  make  an  executor  (I).  bAnd  he  that 
may  make  an  executor,  may  make  either  one,  two,  three, 
or  more  his  executors  at  his  pleasure.  And  he  may,  if  he 
will,  make  one  man  *  his  executor  for  one  year,  and 
another  man  his  executor  for  another  year;  or  one  man 
his  executor  until  such  a  time,  and  then  anotber  his  exe- 
cutor; as  one  may  make  A.  and  B.  his  executors,  and 
that  B.  shall  not  meddle  during  the  life  of  A.  And  a  man 
may  make  one  man  executor  for  one  part  of  his  estate, 
and  another  man  his  executor  for  the  other  part  of  his 
estate;  or  one  may  make  one  man  executor  as  to  part  of 
his  estate,  and  die  intestate,  as  to  the  residue  of  his  estate  : 
also  a  man  may  appoint  one  to  be  his  executor,  if  he  will 
accept  it ;  and  if  he  refuse,  that  another  shall  be  his 
executor.  And  lastly,  a  man  may  make  another  his  exe- 
cutor upon  condition,  viz.  so  as  he  give  bond  to  such  and 
such  men  to  perform  his  will,  or  the  like :  and  all  these 
nominations  and  appointments  of  executors  are  good. 

Any  person  that  may  be  a  legatee,  and  take  by  the 
devise  of  goods  and  chattels,  may  be  an.  executor:  and 
therefore  it  is  said,  that  any  person  or  persons,  male  or 
female,  of  the  clergy  or  laity,  children  or  strangers, 
friends  or  enemies,  married  or  unmarried,  creditor  or 
debtor,  bond  or  free,  maybe  an  executor.  c  And  that  a 
bastard,  an  excommunicate,  or  an  outlawed  person,  may 
be  as  able  and  as  absolute  an  executor  as  any  other. 
d  And  an  infant  or  child  in  utero  matris  may  be  an  exe- 
cutor; but  he  cannot  meddle  with  the  administration  of 
the  goods  until  he  be  of  the  age  of  seventeen  years  (m); 
and  therefore  the  ordinary  must  grant  the  administration 
unto  some  other  until  that  time,  in  trust  and  for  the  benefit 
of  the  infant.  e  And  a  woman  that  hath  a  husband  may 
be  an  executrix  to  any  other  person  (»).  f  Also  a  woman 
may  be  executrix  to  her  own  husband,  and  the  husband 
may  be  executor  to  his  own  wife,  and  by  this  means  he 
may  recover  all  the  debts  due  to  her  upon  obligations, 
recognizances,  and  the  like,  made  to  her  before  or  after 
the  marriage,  and  the  goods  that  were  taken  away  from 
her  before  the  marriage  :  all  which  the  husband  shall  not 
have  but  by  executorship  or  administration  of  her  goods 
and  chattels.  And  all  these  persons  that  may  be  executors, 

may 
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See  before  at 
Numb.  4. 
part  1. 
a  Fitz.  Exe- 
cutor, 28. 


b  Swinb.  187. 
Dier,  4. 
Bro.  Execu- 
tors, 55. 
10  H.  8.  8. 
Lit.  Bro.  sect. 
180. 

3  H.  6.  7. 
Swinb.  200. 
193. 


See  at  Numb. 
4.  part  2. 
Numb.  7. 
Swinb.  222. 
Fitz.  Exe- 
cutors, 47.  87. 
Devise,  3. 
c  Fitz.  Exe- 
cutor, 11.  88. 
Non-ability, 
18. 

Bro.  Non- 
ability,  38. 
dCo.6.  67. 


eFitz.  Exe- 
cutor, 24. 
fFitz.  Exe- 
cutor, 24. 
Bro.  Consul- 
tation. 


(Z)  As  to  any  chattels  of  her  own  she  can  make  no  will  of  them  without  her  husband's  licence. 

(in)  Now  not  till  twenty-one.  See  the  act  of  the  38  Gen.  3.  c.  87.  This  act  also  directs  adminis- 
tration, with  the  will  annexed,  to  be  granted  to  the  infant's  guardian,  or  such  other  person  as  the 
spiritual  court  shall  think  fit,  till  the  infant  attains  twenty-one.  The  act  directs  that  the  administrator 
shall  have  the  powers  of  an  administrator  durante  minore  (elate. 

(n)  But  she  cannot  act  without  her  husband's  concurrence,  but  lie  will  be  compelled  to  join  with 
her  in  doing  all  lawful  acts.  If  a  woman  who  is  married  at  the  time,  is  appointed  an  executrix,  she 
cannot  prove  without  her  husband's  consent.  See  Toller's  Ex,  &  Ad.  187. 
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See  before  at 
Numb.  7. 
Swinb.  292. 


Swinb.  222, 

223. 

Co.  9.  39. 


460 


*  P.  461. 

20.  By  what 
words  a  man 
may  be  made 
an  executor, 
and  what 
words  in  a 
testament 
shall  make  a 
man  full  ex- 
ecutor, or  not, 
but  a  co-ad- 
jutor  or  super- 
visor, and  who 
shall    be  an 
executor  by 
such  words. 


OF  A  TESTAMENT, 

may  be  executors  by  that  name  as  they  may  be  devisees : 
and  yet  if  there  be  two  of  one  name,  and  the  testator 
make  one  of  that  name  his  executor,  and  doth  not  say, 
neither  can  it  be  discerned,  which  of  them  he  doth  intend; 
in  this  case,  neither  of  them  shall  be  executor. 

But  it  is  said,  that  an  heretic,  apostate,  traitor,  felon, 
recusant  convict,  sodomite,  libeller,  bastard  begotten  in 
incest,  or  a  notorious  usurer,  cannot  be  an  executor  (o) : 
and  that  if  a  man  be  for  any  of  these  causes  incapable  at 
the  time  of  the  death  of  the  testator,  when  the  executor 
is  to  take  upon  him  the  executorship,  that  he  is  for  ever 
incapable :  but  it  hath  been  held  by  the  common  law,  that 
a  person  attaint  may  be  an  executor. 

*  The  most  apt  and  proper  words,  whereby  to  constitute 
an  executor,  are,  1  make  /.  S.  my  executor;  or,  I  make 
/.  S.  the  executor  of  my  will,  £c.  But  an  executor  may 
be  constituted  by  other  words  equivalent  or  by  implica- 
tion :  and  therefore,  if  a  man  say  in  his  will,  I  will  that 
/.  S.  shall  be  my  general  administrator ;  or,  1  will  that 
/.  S.  shall  administer  all  my  goods  ;  or,  I  will  that  1.  S. 
shall  dispose  all  my  goods  and  chattels ;  or,  I  commit  all 
my  goods  to  /.  S. ;  or,  I  commit  all  my  goods  to  the  dis- 
position of  /.  S. ;  or,  I  make  /.  S.  lord  of  all  my  goods  ; 
or,  I  make  /.  S.  legatary  of  all  my  goods ;  or,  I  leave  all 
my  goods  to  /.  S. ;  or,  I  give  all  my  goods  to  /.  S.  and 
make  no  other  executor ;  in  all  these  cases,  /.  S.  by 
intendment  of  law  is  made  executor  of  all  the  goods  and 
chattels  of  the  deceased  (p)  :  so  if  a  man  say,  of  all  my 
goods  I  make  /.  S.  and  say  no  more,  but  omit  the  word 
[executor],  by  these  words  /.  S.  is  made  executor :  so  if 
one  say,  I  will  that  /.  S.  shall  dispose  of  all  the  goods 
that  are  in  his  hands,  by  these  words  1.  S.  as  to  those 
goods  is  made  executor  :  so  if  I  deliver  goods  to  /.  S.  to 
keep  until  1113  death,  and  then  to  distribute  ad pios  usus, 
or  for  my  soul  (</),  hereby  1.  S.  is  made  executor  of  those 
goods.  80  if  one  say,  I  will  that  /.  S.  shall  be  my  exe- 
cutor, if  /.  D.  will  not ;  by  this  /.  D.  is  made  executor  in 
the  first  place  by  implication,  and  if  he  refuse,  then  /.  S. 
shall  be  executor.  But  if  a  man  make  A.  and  B.  his 
executors,  and  say,  I  will  that  /.  S.  shall  be  a  co-ad jutor, 
or  helper  to  A.  and  B.  ad  distribuendum  or  ad  adminis- 
trandum  bona  mea  ;  or,  I  will  that  I.  S.  shall  be  surveyor 
or  supervisor  of  my  will;  in  these  cases,  and  by  these 
words,  /.  S.  is  not  made  executor  with  A.  and  B.  And 
yet  if  he  say,  I  will  that  /.  S.  shall  have  administration 
of  my  goods;  or  be  executor  with  A.  and  B. ;  or  be 
administrator  with  A.  and  B. ;  in  these  cases,  and  by  these 
words,  /.  S.  is  made  joint-executor  with  A.  and  B.  And 
if  one,  supposing  /.  S.  to  be  dead,  say,  I  will  that  /.  D. 

shall 


(o)  These  would  hardly  be  now  considered  as  reasons  for  the  spiritual  court  to  withhold  granting 
probate. 

(/>)  In  the  two  or  three  cases  last  put,  I.S.,  it  is  conceived,  could  not  be  considered  as  executor, 
properly  speaking ;  bu?  administration,  with  t.lie  \\ili  annexed,  v.ould  be  granted  to  him 

(«/)  This  would  be  a  superstitious  purpose.    See  supra,  page  Ijj,  note  (7). 
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Dier,  4. 
19  H.  8.  8. 
21  H.  6.  6. 
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shall  be  my  executor,  because  /.  S.  is  dead  ;  in  this  case, 
and  by  these  words,  /.  S.  if  he  be  living  is  made  executor 
first ;  and  if  he  refuse,  7.  D.  shall  be  executor :  if  one 
make  A.  B.  and  C.  his  executors,  and  then  saith  after- 
wards, and  I  will  thatl?.  shall  administer  my  goods  alone, 
or  that  B.  only  shall  administer  my  goods;  it  seems,  in 
these  cases,  B.  only  is  made  executor,  and  that  A.  and  C. 
are  not  made  joint-executors  with  him  (r). 

In  all  cases,  where  a  man  hath  any  goods  or  chattels  to 
administer,  and  he  doth  die  a  natural  or  civil  death  (s), 
and  dieth  intestate  either  in  deed,  i.  e.  doth  make  no  will 
at  all,  nor  appoint  any  executor ;  or  in  law,  i.  e.  that  doth 
make  one  or  more  his  executor  or  executors,  and  he  or 
they,  so  appointed,  is  or  are  such  persons  as  are  not  in 
being,  or  if  they  be  in  being,  is  or  are  so  incertainly 
named,  that  it  cannot  be  discerned  whom  the  testator  doth 
intend ;  or,  if  he  is  or  they  be  well  named,  he  is,  or  they 
are  all  incapable  by  *  reason  of  some  legal  impediment ; 
or  if  otherwise  they  be  capable,  they  do  all  die  before 
the  will  be  proved ;  or  if  they  live,  if  being  cited  to  come 
in  before  the  ordinary  to  prove  the  will,  they  either  refuse 
to  appear,  or  if  they  do  appear,  they  refuse  to  prove  the 
will,  and  to  take  upon  them  the  administration  of  the  goods 
and  chattels  of  the  deceased  ;  in  all  these  cases,  the  ordi- 
nary may  and  ought  to  grant  the  administration  of  all  the 
goods  and  chattels  of  the  deceased  to  him  that  of  right  it 
doth  belong  unto,  according  to  his  discretion  (t).  And  if 
a  man  make  a  will,  and,  after  the  death  of  the  testator, 
the  executor  prove  it,  and  then  die  intestate,  the  ordinary 
must  grant  the  administration  of  the  goods  of  the  first 
testator,  not  administered  in  the  hands  of  the  executor  to 
some  competent  person  or  persons  according  to  his  dis- 
cretion :  but  where  a  man  hath  no  goods  and  chattels  to 
administer,  .i.  e.  either  he  hath  none,  or,  if  he  have  they 
are  none  of  his,  or  if  they  are,  there  is  an  executor  named, 
in  rerum  natura,  capable,  and  well  named,  and  he  doth 
accept,  or  at  least  hath  not  refused,  the  executorship  ;  in 
these  cases,  the  administration  ought  not  to  be  granted ; 
or  if  it  be  granted,  it  will  be  void  or  voidable  at  the  least : 
and  where  an  administration  is  grantable,  it  is  to  be 
granted  by,  and  had  from  the  ordinary  of  the  diocese, 
where  the  party,  whose  goods  are  to  be  administered, 
lived  at  the  time  of  his  death ;  for  regularly  he  that  shall 
have  the  probate  of  a  will,  in  case  where  a  man  doth 
make  a  will,  shall  have  the  granting  of  the  administration 
of  his  goods  and  chattels,  in  case  he  die  intestate  :  and 
therefore  if  all  the  goods  and  chattels  of  the  party  de- 
ceased 


CH.  XXIII. 


3  H.  6.  6.  7. 


Co.  9.  39. 
Plowd.  276. 
Doct.  &  Stn. 
78.  132. 
Dier,  236. 
4H.7.  13. 


Stat.  Si  Ed.  3. 
chap. 11. 
21  H.  8.  c.  5. 
Fitz.  Adminis- 
tration, 7. 


(r)  See  further  by  what  words,  and  in  what  manner,  a  man  may  be  appointed  executor,  in  Wentw. 
Off.  of  Ex.  8.  Godolph.  Orp.  Leg.  82.  Bac.  Abr.  tit.  Executors,  &c.  (C.  1.)  Com.  Dig.  tit.  Ad- 
ministration, (B.  i.) 

(s)  As  monastic  institutions  are  now  unknown  to  the  laws  of  England,  no  one  can  now  become 
civiliter  mortuus. — Query  if  not  in  certain  cases  where  he  abjures  the  realm  ? 

(t)  Administration  is  generally  in  such  cases  granted  to  the  residuary  legatee,  if  there  be  one ;  if 
not,  to  the  next  of  kin  of  the  testator;  or  if  he.  was  greatly  indebted  to  one  or  more  of  his  principal 
creditors. 
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Lit.  Bro.  sect. 

276. 

See  infra, 

Numb. 


Co.  5.  29,  30. 
Dier,  305. 
F.  N.  B.  120. 
Plowd.  277. 
281. 

Co.  6.  18,  19. 
Dier,  33'J. 
See  infra,  at 
Numb. 


Dier,  305. 


ceased  be  within  the  same  diocese,  wherein  the  intestate 
lived  and  died;  the  ordinary  of  that  diocese,  or  his  lawful 
deputy,  or  commissary,  or  the  arch-deacon  of  the  diocese, 
or  his  deputy  or  oHicial   (as  the  custom  of  the  country  is) 
or  the  dean  and  chapter  in  lime  of  vacation  of  the  bishop- 
rick,  shall  grant  the  administration,  and  the  administration 
be  had  from  him  :   but  if  there  be  bona  notabllia  in  the    Bonn  notalilia. 
case,  viz.  if  the  party  deceased  have  goods  or  chattels  of 
the  value  of  five  pounds  or  upwards,   lying  and  being  at 
the  time  of  his  decease  in  divers  dioceses ;  in  this  case, 
the  archbishop  or  metropolitan  of  the  diocese  wherein  the 
party  died,  or,  sede  vacante,   the  dean  and  chapter  being 
guardian  of  the  spiritualties,   and  not  the  ordinary  of  the 
particular  diocese,  shall  grant  the  administration ;  and  it 
must  be  had  from  him;  for  if  the  ordinary  of  the  particu- 
lar diocese  grant  it  when  it  ought  to  be  granted  by  the 
metropolitan,  the  administration  is  void,  not  only  as  to 
the  goods  that  lie  within  the  other  diocese,  but  also  as  to 
the  goods  lying  within  the  same  diocese  :  and  so  is  it  also, 
if  it  be  granted    by  the  ordinary  of  another  particular 
diocese,  as  if  A.   die  within   the   diocese  of  Lincoln,   the 
king  being  indebted  to  him  at  the  time  of  his  death,    and 
the   administration  of  his  goods  and  *  chattels  is  granted     •  P.  463. 
by  the  bishop  of  London',   this  administration  is  void  :  and 
if  the  metropolitan  do   grant  an  administration,   when  it 
ought   to    be   granted  by  the  ordinary  of  the  particular 
diocese,  the  administration  is  voidable  by  sentence  of  the 
same  court  out  of  which  it  is  granted  (?/) :   if  one  die  in 
Ireland,  and  have  nothing   but   an   especially  for  money, 
and  that  especialty  doth  lie  in  England,  the   ordinary  of 
the  diocese,  within  which  that  place  is  where  the  especialty 
doth  lie,  shall  commit  the  administration  ;  and  if  the  ordi- 
nary of   another  diocese  grant  it,    the  administration   is 
void :   and   therefore  the   case  was,   a  merchant  in  Ireland 
was  bound  in  an  obligation  of  forty  pounds  to  one  /.  S.  iu 
London,  and  the  obligation  was   made  in  Ireland,  but  re- 
mained always  in  London,  and  the  merchant  died  intestate 
in    the    county   of  Bedford  in   England,  and  a  bishop   of 
Ireland  did  commit  the  administration  to  one,    and  the 
archbishop  of  Canterbury  did  commit  it  to  the  wife  of  the 
intestate  who  had  the   obligation :   in  this  case,   the  last 
administration  was  adjudged  good;  and  it  was  there  held, 
that  the  administration  shall  be  granted  by  the  ordinary 
of  the  place,  where  the   especialty  doth  lie  at  the  time  of 
the  death  of  the  intestate,  and  not  by  the  ordinary  of  the 
place  where  the  debt  began  (a;).     And  in  cases  where  the 
administration    is    gran  table  by  the  ordinary  and  others 
as  before,  such  persons,  having  power  to  grant  it,  may 
not  grant  it  to  whom  they  please  ;    but  as  they  are  bound 
to  grant  it,  and  cannot  refuse  so  to  do,  so  are  they  di- 
rected and  appointed  to  whom  they  shall  grant  it :  For  it 
^_ is 

(u)  Generally  speaking,  acts   done  under  a  voidable  administration   before  sentence  of  avoidance 
is  pronounced,  arc  gjood.     For  the  distinctions  between  acts  under  a  mid  and  voidable  administration, 
see  Toller,  95.     With  respect  to  acts  done  under  probates   of  forged   or  revoked  wills,  see /!/> 
Dundas,  3  T.  R.  125  ;  and  li'oolley  v.  C/arAv,  .>  Ham.  ,t  Aid.  744. 

(*)  On  the  subject  of  bona  notabilia,  see  Toller's  F.xors.  &  Admors.  page  28. 

Z  7. 
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is  appointed  by  a  special  law,  that  the   ordinary  shall  Co.  9.  39.  40. 

depute  the  next  friends  of  the  intestate  to  administer  his  3.  40. 

goods  if  they  desire  it:   and  the  administration  is  to  be  Dier,  339. 

committed  to  the  widow,  or  jiext  of  blood,   or  both,  to  4 

the  intestate;    and  where  there  be  divers  in  equal  degree, 

and  they  all  sue  for  it,  the  ordinary  may  accept  them  all, 

or  refuse  some  of  them,  and  commit  the  administration  to 

the  rest  only  ;    and  if  some  of  them  only  sue  for  it,   he 

may  grant  it  to  them  alone  :    so  that  now  the  law  and 

course  is  to  grant  the  administration  to  the  nearest  of  kin 

to  the  deceased  ;    as,  1.  to  the  husband  or  wife  ;   and,  if 

there  be  none  such,  2.  to  the  children,  sons  or  daughters; 

and  if  there  be  none  s^.ch,  3.  to  the   parents,  father  or 

mother;   and  if  there  be  none  such,  4.  to  the  brothers  or 

sisters  of  the  whole  blood  ;    and  if  there  be  none  such, 

5.  to  the  brothers  or  sisters  of  the  half  blood  (y);   and  if 

there  be  none  such,  6.  to  the  next  of  kin,   uncles,  &c. 

And  if  these  come  in  time  and  desire  the  administration, 

the  ordinary  may  and  must  grant  it  to  them,  and  cannot 

grant  it  to  any  other  if  they  be  capable  of  it,  as  most  men 

are  ;    and  if  divers  of  these  in  equal  degree  desire  it,   the 

ordinary  may  grant  to  which  of  them  he  pleaseth  ;  how- 

soever,  in  this   case,  it   seems   most  just  and   equal  to 

grant  it  to  them  all,  unless  he  have  some  *  special  reason 

to  admit  some  and  exclude  the  rest:   and  if  none  of  these 

that   are   next  of  kin  shall  desire  it  ;   but  suffer  the  time 

to  slip  ;    in  this  case  the  ordinary  may  grant  it  to  what- 

soever stranger  he  please  (z).     And  yet  then  perhaps  the 

next  of  kin  may  by  suit  get  the  same  administration  re- 

voked, and  a  new  administration  granted  to  him.  See  infra? 

at  numb.  41.  (a). 

An  administration  may  and  must  be  granted  in  writing  Dier,  294. 
under  seal,  for  by  word  of  mouth  it  may  not  be  granted  ;  Fitz.  Adminis- 
and  it  may  be  granted  as  well  upon  condition  as  absolute  :  !,raVjr> 
and  it  may  be  granted   as  well  for  a  part  of  the  estate  as 
for  the  whole  :  and  therefore,  if  a  man  have  goods  in  two 
provinces,  and  he  make  a  will  of  his  goods  in  one  of  his 
provinces,  and  die  intestate  for  the  goods  in  the  other 
province,  an  administration  may  be  granted  for  the  goods 
in  this  province  :   also  an   administration  may  be  granted 
during,    or  until   a  certain   time,    or   continually.      And 
therefore,  if  a  man  make  a  will,  and  appoint  an  executor 
for  seven  years,  after  the  seven  years  ended,  the  ordinary 
may  and  must  grant  an  administration  of  the  goods.     So 
if  one  do  appoint  another  to  be  his  executor,  a  year  after 

his 


fi5' 

'279] 


(y)  The  half  blood  is  admitted  to  administration  as  well  as  the  whole  blood,  for  they  are  of  the 
kindred  of  the  intestate,  and  only  excluded  from  inheritances  of  land  upon  feodal  reasons.  There- 
fore the  brother  of  the  half  blood  shall  exclude  the  uncle  of  the  whole  blood  ;  and  the  ordinary  may 
grant  administration  to  the  sister  of  the  half  or  the  brother  of  the  whole  blood,  at  his  own  dis- 
cretion. 2  Black.  Com.  505.  Aleyn,  36.  Styl.  74.  See  also  VVentw.  Off.  Ex.  (last  edit.)  ISO.  Godol. 
Orp.  Leg.  261. 

(z)  Or  may  grant  him  letters  ad  colligendum  bona  defuncti,  which  neither  make  him  execntor  nor 
administrator  ;  his  business  being  only  to  keep  the  goods  in  his  safe  custody,  and  to  act  for  the  benefit 
of  those  who  are  entitled  to  the  property  of  the  deceased.  2  Black.  Com.  505. 

(a)  See  more  fully  what  persons  are  entitled  to  take  out  administration,  and  how  they  are  to  be 
preferred  ;  in  Godo'l.  Orp.  Leg.  259.  Statutes  22  &  23  Car.  2.  c.  10.  29  Car.  2.  c.  3.  Bac.  Abr.  tit- 
Executors,  &c.  (F).  4liiir»TaEcc.  Law,  221,  (3d  edit.)  Coin.  Dig.  til.  Administrator  (B.  6)» 
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Bro.  Executor, 
117. 

i?f.  H.  8.  7. 
Co.  1.  96. 
Dier, 
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Luw,  fit.  Ad- 
ministration. 


his  death,  tlie  ordinary  may  and  must  grant  the  adminis- 
tration for  that  year,  until  the  power  of  the  executor  doth 
take  plaee  :  and  all  these  administrations  are  good. 

If  a  sole  executor  die   after  he  hath  proved  the  will,  21.  Who  shall 
and  he  hath  made  a  testament,  and  appointed  an  executor  administer 
therein  ;    in  this  case,  this  executor  also  shall  he  executor  of^n^xecirtor 
to  the  first  testator,  as  he  is  to   the  second,  and  he  shall  0|.  administra- 
have  all  the  benefit,  and  be  subject  to  all  the  charge  that  tor,  and  who 
the  first  executor  had   and  was  subject  unto;  and  yet  the  not;  and  how 
goods  of  one  testator  shall  not  be  subject  to  the  debts  of  ™  eeYcCc^t°0rrof 
the  other;  but  each  of  the  testator's  goods  shall  be  subject  snan'rharjre 
to  the  payment  of  his  own  debts  only.     a  And   if  in  this  and  be  charg- 
case,    the  executor  of  the  executor  take  upon   him  the  cd. 
administration  of  the  goods  of  the  first  testator,  he  cannot 
refuse   the  administration  of  the  goods  of  the  latter:  but 
he  may  take  upon  him  the  latter  and  refuse  the  former. 
But  if  the  executor  refuse  to  administer  to  the  first  tes- 
tator before  the  ordinary,  or  die  before  the  probate  of  the 
will,  and   he  hath  made  a  testament   and   appointed  tj;i 
executor  therein ;  in  these  cases,  it  seems  the  executor  of 
the  executor  shall  not  administer  the  goods  of  the  first 
testator,  but  the  ordinary  must  grant  the  administration 
thereof:    and  yet  if  all  the  residue  of  the  goods  of  the 
first  testator  be  given  by  the  testament  to  the  first  executor 
after  the  debts  be  paid  ;  in  this  case,  albeit  he  die  before 
probate  of  the  will,  yet  his  executor  shall  be  executor 
also  to  the  first  testator  (6),  or  else  he  shall  have  the  ad- 
ministration of  his  goods  and  chattels  granted  unto  him  : 
and  therefore,  if  A.  make  his  will,  and  give  legacies  to  B. 
and  D.  and  give  all  the  rest  of  his  goods  and  *  chattels,      «  P.  465. 
after  debts   and  legacies  paid,  to  C.   his  wife,  and   make 
her  his  sole  executrix,  and  she   die  before  probate  of  the 
will,  or  any  election  made,  not  knowing  of  the  will,    and  * 

E.  sue  out  an  administration  of  the  goods  of  A.  and  pay 
the  legacies  to  B.  and  D.,  and  F.  sue  out  an  administra- 
tion of  the  goods  of  C. ;  in  this  case,  the  administrator  of 
C.  and  not  of  A.  shall  have  the  goods  ;  for  the  law  doth 
judge  them  in  C.  after  the  debts  and  legacies  paid  without 
any  election. 

ff  a  sole  executor,  after  he  hath  proved  the  testator's 
will,  die  intestate;  in  this  case,  the  administration  of  the 
goods  of  the  first  testator  not  administered  in  the  hands 
of  the  executor  must  be  granted  to  whom  the  ordinary 
shall  think  fit:  and  if  the  ordinary  please,  he  may  grant 
the  administration,  de  bonis  ncn  administratis  of  the  first 
deceased,  and  of  the  goods  of  the  second  deceased,  to 
one  and  the  same  person :  and  herein  the  administrator 
must  take  care  that  his  administration  have  special  words 

for 


(6)  This,  it  is  conceived,  is  not  correct.  See  Toiler's  Ex.  &  Ad.  -1 1.  The  executor,  however,  of 
the  first  testator  having,  in  the  case  put  in  the  text,  hern  n -iaiuu y  IciMtce,  and  his  executor,  as  such, 
being  hiten  sted  in  the  residue,  tlie  spiritual  court  would  most  probably  grant  him  administration, 
with  the  will  annexed,  of  the  eiieets  of  the  first  testator.  It  may  be  pro*  r  to  obseive,  that  \v  i 
two  or  more  executors  are  made,  if  the  surviving  executor  proves  the  \\ill  and  makr>  an  executor 
who  proves  his  testator's  will,  such  executor  will  he  the  executor  of  the  fii>t  testator,  unless,  before 
probate,  he  refuse*  administration  of  the  goods  of  the  first  testator.  See  Toller,  page  44. 

Z  Z  t 


465 
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for  the  granting  of  an  administration  of  the  goods  of  the 
first  testator,  not  administered  ;  for  howsoev^f  some  hold 
that,  by  the  general  administration,  the  administrator  shall 
have  not  only  the  goods  of  the  executor,  but  the  goods 
of  his  testator  also,  yet  it  seems  this  is  not  taken  to  be 
law  at  this  day. 

If  there  be  two  executors  made,  and  one  of  them  doth 
refuse  before  the  ordinary,  and  the  other  doth  prove  the 
will,  and  make  a  will  himself  and  appoint  an  executor  and 
then  die  ;  in  this  case,  it  seems  the  executor  of  the  exe- 
cutor that  did  prove  the  will  alone  shall  have  the  dispo- 
sition of  all  the  estate,  and  be  executor  to  the  first  testator; 
and  that  the  surviving  executor  shall  riot  meddle  there- 
with, for  that  his  election  by  the  death  of  his  companion 
is  gone  (c).  And  if  one  make  two  executors,  and  one 
of  them  doth  make  an  executor  and  die,  and  the  other 
that  doth  survive  hath  accepted  the  executorship  ;  in  this 
case,  the  surviving  executor  shall  have  the  sole  disposing 
of  the  estate,  and  the  executor  of  the  deceased  executor 
shall  not  intermeddle  therewith  ;  and  if  therefore  the  sur- 
viving  executor  die  intestate,  an  administration  de  bonis 
non  administratis  of  the  6rst  testator  shall  be  granted: 
and  if  the  executor  of  the  deceased  executor  have  any  of 
the  estate  in  his  hands,  the  surviving  executor  may  take 
or  recover  it  from  him  :  and  if  two  be  made  executors, 
and  one  of  them  is  incapable  ;  in  this  case,  he  that  is 
capable  shall  administer  alone. 

If  one  that  is  administrator  of  another  man's  goods  do 
make  his  will  and  make  an  executor  and  die  ;  or  do  die 
intestate,  and  the  administration  of  his  goods  granted  to 
somebody  ;  in  the  first  of  these  cases  the  executor,  and  in 
the  last  the  administrator,  unless  he  be  made  adminis- 
trator  of  these  goods  also,  shall  not  *  meddle  with  the 
goods  of  the  first  deceased  :  but  the  administration  of  the 
goods  of  the  first  deceased  in  the  hands  of  the  adminis- 
trator not  administered,  must  be  granted  again.  And 
hence  it  is,  that  if  the  administrator  of  my  goods  have  a 
judgment  for  a  debt  due  to  me,  and  he  die  before  execu- 
tion, and  make  an  executor,  or  die  intestate,  that,  in  this 
case,  his  executor  or  administrator  shall  never  have 
execution  of  this  judgment.  And  the  same  law  is  of  the 
administrator  of  my  executor  in  this  case. 

An  executor  or  administrator  may  accept  or  refuse  the 

i  •  •     •  i  •         -i  i 

executorship  or  the  administration  at  his  pleasure;  and 
therefore  he  may  at  any  time  before  he  hath  intermeddled 
wit^  t*ie  estate  as  execut°r  or  administrator,  refuse  it; 
anc^  ^  ^e  De  sue(^  ^J  anJ  as  executor  or  administrator,  he 
may  plead,  ne  nnques  executor,  i.  e.  he  was  never  executor 
Or  administrator,  and  did  never  administer:  and  if  it  be 

e  Sha11    by  this    meanS  ar°id  the   Suit  J  f°r  a  man 
0^  De  compelled  to  take  such  a  charge  upon  him 

whether 


CH.  xxm. 


Fitz.  Adminis- 
trator,  9. 


Dier, 


Lit.  Bro.  sect. 
*79'  _, 
149*  99 

Fitz.  Executor, 
12.  113. 

•Dier>  187t 


Dier,  372.  in. 
^°*  5t  9* 


Co-  9.  37. 

CT7  H"    ^   07  eft 

r'"   * 


(c)  This  is  not  law.  Not  only  may  the  surviving  executor  prove  if  he  pleases,  but  even  if  he 
should  not,  the  executor  of  the  deceased  executor  will  not  be  the  executor  of  the  first  testator,  but 
administration  with  the  will  annexed  must  be  obtained.  Toller,  page  44, 
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whether  he  will  or  no.     If  therefore  there  be  many  exe-  hath  refused, 
cutors,  or  an   administration  be  granted  unto  many:  and  or  not:  and 
one  of  the  executors  prove  the  will  in  the  name  of  the  to 
rest,  or  one  accept  the  administration  in  the  name  of  all  w'jt|,  tue 
the  rest,  yet  the  rest  may  refuse  to  accept  it,  and  plead  in  of  the  dead 
any  suit  against  them  that  they  are  not  executors  or  ad-  8nal1  *'c.  ?ai 
ministrators.      But  as  an   executor  or  an   administrator,  * 

.....  i  11  r»  i         i  i    •  llUllj    cXHU    VVli<*l 

after  he  hath   once  legally  refused  the  cxecutorship  or  not. 
administration,  can  never  after  intermeddle  therewith  (d) ; 
so  after  he  hath  once  legally  accepted   thereof  (that  is) 
hath   done  any  thing  as  executor  or  administrator,   and 
•which  is  proper  only  for  an  executor  or  administrator  to 
do,  he  can  never  after  refuse  it  (e).     A  nd  his  acceptance 
of  part,  in  this  case,  will  make  him  chargeable  with  all, 
except  it  he  in  the  case  before,  of  an  executor,  who  may 
accept  of  the  last  executorship,  and  refuse  the  first. 
Co.  9   r?7.  It  the  executors  being  cited  to  come  in  and  prove  their 

Fitz.  Adminis-  will,  appear  before  the  ordinary,  and  refuse  to  administer 
!Tatl0"' 6<  i  V  and  to  prove  the  will,  they  cannot  afterwards  accept  it  or 
"ration,  st™*"  intermeddle  with  it.  But  herein  this  difference  must  be 
Executors,  observed;  that  where  there  be  many  executors  named  and 
317.  ma(!e,  and,  they  being  cited,  some  of  them  only  do  appear 

Co.  5.  28.  anj  refuse  to  accept  it  (the  rest  of  the  executors  being 
48e^  '  then  living)  and  alter  some  or  one  of  the  rest  of  the 

Dicr,  160.  executors  prove  the  will,  or  take  upon  him  the'executor- 
21  Ed.  23.  ship;  in  this  case,  and  notwithstanding  this  refusal,  they 
that  do  refuse  may  afterwards  at  any  time,  at  least  during 
the  life-time  of  their  co-executors  that  did  accept  it(/), 
accept  thereof,  and  intermeddle  therewith  as  far  forth  as 
either  of  the  rest.  And  therefore,  in  this  case,  howsoever 
the  executors  refusing  shall  not  be  charged  in  any  suit 
against  all  the  executors  for  any  thing  due  from  the  tes- 
tator, but  they  may  by  their  plea  avoid  it ;  yet  the  execu- 
tors accepting  cannot  sue  any  *  tiling  due  to  the  testator,  •  P.  467. 
nor  be  sued  for  any  thing  due  from  the  testator,  but  they 
must  sue  and  be  sued  in  the  names  of  themselves  and  their 
co-executors  that  do  refuse  also.  And  if  there  be  three 
executors,  and  two  of  them  prove  the  will,  and  the  third 
refuse;  yet  this  third  executor  alone  may  release  any  debt 
due  to  the  testator.  But  if  there  be  but  one  executor 
made,  and  he  alone,  or  if  there  be  many  made,  and  they 
do  altogether  refuse  before  the  ordinary  to  take  upon  him 
or  them  the  administration  ;  in  this  case,  the  testator  is  so 
far  forth  said  to  be  dead  intestate;  and  thereupon  there- 
fore the -ordinary  may  grant  the  administration  of  the 
goods  of  the  deceased,  and  then  the  executor  or  executors 

can 

(d)  This  is  not  the  case  where  there  are  two  or  more  executors;  for  if  one  of  them  proves  and  the 
other  refuses,  the  latter  may  at  any  time  during  the  life  of  Ins  co-executor  or  upon  his  death 
retract  his  refusal,  and  obtain  probate.  See  Toller,  page  43,  ct  infra. 

(«)  As  to  what  acts  will  he  considered  as  amounting  to  an  acceptance  of  the  executorship,   aee 
next   pace,  and   also  Toller,  page  22.     An   executor  who   does   any   act  amounting   to  an   ac< 
ance  of  the  executorship,  and  who  does  not  prove  within  six  months,,  by  the  37  Geo.  5.  c.  90,  incurs 
a  penalty  of  fifty  pounds;  and  it  is  the  same  with  respect  to  administrator*. 

(/)  Or  after  their  deaths  at  any  time  before  the  grant  of  letters  of  administration  dc  bonis  non: 
and  before  administration  <Je  bonit'non  can  be  granted,  the  surviving  executors  must  renounce  probate. 
See  Toller,  page  H. 
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can  never  after  accept  thereof,  or  intermeddle  therewith. 

And  if  one  or  more  of  the  executors  refuse,  and  the  rest 

accept,  if  he  or  they  which  accept  die  before  he  or  they 

that  refused  accept ;  it  seems  in  this  case  they  can  never  See  the  cases 

afterwards   accept  it,    but    the   administration    must    be  before. 

granted  (</). 

If  one  be  sued  as  executor  or  administrator,  and  he 
plead  to  the  suit  ne  nngues  executor,  i.  e.  he  was  never 
executor  or  administrator,  if  he  have  not  in  truth  inter- 
meddled before;  this  plea  is  a  refusal  of  the  executorship 
or  administration,  and  therefore  he  can  never  afterwards 
accept  or  intermeddle  with  the  executorship  or  adminis- 
tration (A). 

Every  intermeddling  with  the  goods  of  the  deceased,  or  €0.9.37.5.34. 
with  the  office  and  work  of  an  executor,  shall  not  be  said  Dier,  10.5. 
to  be  such  an  administration  as  to  amount  unto  an  accept-  Kelw-  63. 
ance   of  the  executorship   or  administration,    and  so   to 
make  a  man  chargeable  as  executor  or  administrator.  And  Bro.  Adminis- 
therefore  if  a  man  that  is  an  executor  or  administrator  do  trator,  35.  3d. 
only  lay  up  and  preserve  the  goods  of  the  deceased ;    or  ^ltzv^m'  7 
command  another  to  take  away  the  goods  of  the  deceased  36r°'    J       Lor> 
from  one  that  hath  them  in  his  keeping;   or  see  the  de-  $$  H.  5.  6. 
ceased   buried  in  a  decent  manner,  and  for  that  purpose  Pier,  ,135. 
use,  and  if  need  be  sell  some  of  his  goods  to  do  it;    or 
make  an  inventory  of  the  goods  and  chattels  of  the  de-r 
ceased  ;     or   prove    the    testator's    will    with     his    own 
money  ({);  or  take  his  own  goods  lying  amongst  the  goods 
of  the  deceased;    or  take   and  use   some  of  the  goods  of 
the  deceased  only  by  mistake,  or  as   a  trespasser,  or  by 
the  delivery  of  another ;  or  take  and  dispose  any  of  the 
goods  of  the  deceased,  when  the  executor  or  administrator 
cloth  challenge  them  as  his  own,  and  in  his  own  right;  or 
if  he  redeem  any  of  the  goods  of  the  deceased  with  his 
own  money  when  they  are   pledged  to  the  full  value,  and 
Executor  of      the  day  of  redemption  is  past ;  as  neither  of  these  acts 
fcis  own  wrong.  will  make  a  stranger  an  executor  of  his   own  wrong,  so 
neither  will  they  amount  to  an  acceptance  of  the  executor- 
ship,  arid  make  the  executor  or  administrator  chargeable 
as  executor  or  administrator  (Jfy     But  if  a  man  that  is  aa 
executor  or  administrator  shall  sue  by  that  name  for  any 
*  P.  468.      debt  due  to  the  deceased  ;   or   being  sued  *  by  that  name 
for  any  debt  or  duty  due  from  the  deceased,  shall  imparl 
to  the  suit,  or  plead  any  other  plea  besides  ne  unques  exe- 
cutor',   or   shall   take   into   his   hands   the   goods  of  the 
deceased,  and  convert  them  to  his  own  use,  and  alter  the 
property  by  sale,   gift,   or  otherwise,  and  all  this  as  the 
goods  of  the  deceased;  (and  so  it  shall  be  intended  against 
him  if  he  do  not  declare  the  contrary,  that  he  doth  take 
and  use  them  as  his  own,  &c.)  or  if  he  deliver  the  goods 

of 

(g-)  See  conird,  supra,  page  466,  notes  (d)  and  (/). 

(h)  This,  it  is  conceived,  is  not  correct.    See  supra,  page  466,  notes  (d)  and  (/). 

(?')  This  last  must  surely  be  an  acceptance  of  the  executorship. 

(fc)  See  fully  what  act  or  degree  of  intermeddling  will  make  any  one  an  executor  de  son  tort,  what 
remedy  may  bo  had  against  him,  and  what  acts  of  his  shall  be  valid,  in  Went.  Off.  Ex.  t72.  S\vinb. 
§37.  Godol.  Orp.  Leg.  90.  Bac.  Abr.  tit.  Executors,  &c.  (B,  3),  and  post,  numb.  33. 
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of  the  deceased  to  creditors  or  legataries  in  satisfaction 
of  their  debts  or  legacies  ;  or  receive  any  debt  due  to  the 
deceased,  and  give  a  release  for  the  same  ;  or  release  any 
debt  due  to  him  before  it  he  paid;  or  pay  any  debt  due 
from  the  deceased,  except  it  be  with  his  own  money  ;  any 
or  either  of  these  acts  will  amount  unto  an  acceptance 
of  the  executorship  ;  and  therefore  after  an  executor  or 
administrator  bath  done  any  such  act,  he  can  never  after 
refuse  the  executorship  or  administration. 

Bro.  Executor,        If  a  woman  sole  be  made  an  executrix  to  another,  and 

147.  she   marry  a  husband   before  she   intermeddle  with  tbe 

estate,  and  then  her  husband  doth  admininister;  this  is 

such  an  acceptance  as  will  bind  her,  and  she  can  never 

afterwards  refuse  it. 

Co.  super  Lit.       The  executor  or  administrator  shall  have  by  virtue  of  25.  What 
209.  388.  his  executorship  or  administration  all  the  chattels  real  and  things  an  exe- 

Ptowd^f-  p<"-sODal  ?f  the  testator-  as  we"  ,*«>*>  that  are  in  p°3sr  *££±i 

Doct.  &  stu.      slou»  as  leases  for  years  of  land,   rent,   common,   or  the  i)ave  by  virtue 
39.  76.  like,  grants  of  next  advowsons,  and  presentations,  ward-  of  his  execu- 

Perk.  sect.       ships  of  heirs  by  reason  of  tenures  in  capitc,  or  knight's  torship  or  ad- 

and  CU 


o.  65  f  , 

6S.  7.  i7.          severed,  cattle,    money,   plate,   household   stuff,  and  the  Yir^t,  in  rc 


. 

us.         1'ke  ;  as  also  those  that  are  in  action,   as  right  and  interest  spert  of  the 
of  executions  upon  judgments,  statutes,  obligations,  causes  nature  of  the 
of  action,  and  the  like  ;  he  shall  have  also  all  other  things  ihlu&- 
b  Co.  super  Lit.   *uat  are  °*'  tue  nature  of  chattels  (wz).     b  And  therefore  the 
?'.>.  executor  or  administrator  shall  have  the  two  years  of  the 

icr,  i  jo.  283.  heir  female  that  is  in  ward  (ra);  a  relief  or  a  presentation 
Bro^Execut  that  is  fallen  ;  and  yet  if  a  bishop  have  title  to  present  by 
!43.'  '  the  vacation  of  a  church,  and  then  he  die;  in  this  case, 

the  king,  and  not  the  executor  or  administrator  of  the 
bishop,  shall  present.     And   if  the  lord   have   a  greater 
estate  in  the  seigniory  than  for  life  or  years,  it  is  said  tho 
utor  or  administrator  shall  not  have  the  relief.     And 
the  executor  or  administrator  of  the  lord  shall  have  fines 
assessed  upon  the  tenants  upon  their  admittances  in  the 
«Stat.32H.  8.   lord's  time.     cAnd  if  I  make  a  fuoiTment  in  fee,  gift  in 
c.  37.  tail,  or  lease  for  life,  rendering  rent,  and  the  rout  is  be- 

hind, and  then  I  die;  in  this  case,  the  arrearages  of  rent 
ier'  J*  due  to  me  in  my  life-time  shall  go  to  my  executor  or  ad- 
ministrator in  the  nature  of  a  chattel.  So  if  a  rent  be 
granted  out  of  land  to  me  in  fee-simple,  fee-tail,  for  life, 
or  years,  and  it  be  not  paid  to  me  in  my  life-time  ;  these 
arrearages  shall  go  to  my  executor  or  administrator,  and 

«  F.  N.  B.         not  to  any  *  other.      d  And  so  also  if  a  parson  have  au     *  P.  4G9. 
120.  1.  annuity  in  fee  in  the  right  of  his  church,  and  it  be  behind, 

and 


(I)  Growing  corn  and  other  emblements  the  executor  is  not  entitled  to  where  the  lands  upon  which 
tUey  arc  growing  are  devised  by  the  testator  from  his  heir  at  law — the  devisee  is  held  to  be  entitled 
to  tlu  in,  unless  they  are  expressly  given  either  to  the  executor  or  to  some  other  person.  Emblements 
growing  upon  lands  of  which  the  testator  was  only  tenant  for  his  own  life,  or  for  years,  (either  ab>o- 
lute  or  determinable  upon  his  death)  will,  notwithstanding  they  arc  devised,  vest  in  the  executor  as 
j:art  of  the  ttMat<>i\  personal  estate  and  be  liable  to  the  payment  of  his  debts.  Aittr  a>seut  to  thtj 
bequest  by  the  executor  they  will  belong  to  the  devi- 

(i«j  In  certain  cii^tvs,   the  executor  also  tak--*  Ira^Hmtih  for  li>cs.     See  supra,  page  4'jy,  notc(d). 

(«)   Wardship  taken  away  by  the  act  of  1-2  Cur.  a.  c.  y. 
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and  the  parson  die  ;  in  this  case,  the  executor  or  adminis- 
trator, not  the  successor  of   the  parson,   shall  have  the 
arrearages.     e  And   if  I  be  seised  of  land  and  possessed  e  Dierj  375. 
of  a  stock  of  cattle,  and  let  it  to  another  for  years,   and 
he  covenant  by  the  lease  to  pay  me  and  my  wife,  our  heirs 
and  assigns,  one  hundred  pounds  by  the  year,  during  the 
term;   in  this  case,    after  my  death,    and  my  wife's  sur- 
viving me,   her  executor  or  administrator,    and   not  my 
heir,  shall  have  this  payment.     l  And  if  one  seised  of  land  t  c0.  4.  63. 
in  fee,  make  a  feoffment  of  it  to  me,  excepting  the  trees, 
and  after  grant  me  the  trees  for  years;  or  if  he  make  me 
a  lease  of  the  land  first  for  years,  and  after  doth  grant  me 
the  trees  for  a  number  of  years,    to  begin  after  the  end 
of  the  term  of  the  land  ;    in  both  these  cases,   I  have  the 
trees  in  the  nature  of  a  chattel,  and  if  I  die,  my  executor 
or  administrator  shall  have  them.     sAnd  if  a  man  grant  s  Bier,  283. 
to  me  the  next  presentation  to  the  church  of  D. ;   in  this  34  H-  6-  27. 
case,  if  I  die,  my  executor  or  administrator  shall  have 
it  as  a  chattel.     hAnd  my  wife  shall  have  so  much  of  her  h  §ee  snpra  at 
wearing  apparel,  as  is  necessary  and  convenient  for  one  in  Numb. V.   ' 
her  estate  and  condition;  and  therefore  that  shall  not  go  to 
my  executor.     But  so  much  of  her  wearing  apparel  as  she 
hath  superfluous,  and  more  than  necessary  for  her,  shall  go 
to  my  executor  or  administrator  after  mydeath(o).    'And  IB™.  Chattels 
the  charters  and  evidences,  that  do  concern  any  of  my  chat-   12. 
tels  which  my  executor  or  administrator  is  to  have,  shall  go 
with  the  same  chattels.     So  also  any  charters  whatsoever, 
if  they  be  pledged  to  me  for  money,   shall  go  to  my  exe- 
cutor or  administrator  until    the  money  be   paid.      But 
otherwise  those   deeds   and  evidences,   that  do  belong  to 
the  heir  as  incident  to  the  inheritance,  shall  not  go  to  my 
executor  or  administrator  after  my  death.    But  matters  of 
trust,  and  such  things  as  are  personal,  as  offices  of  trust, 
wardships  by  reason  of  a  tenure  in  socage,  on:  jure  natures, 
or  the  like,  shall  not  go  to  the  executor  or  administrator 
after  the  death  of  him  that  hath  them.     So  an  executor   Plowd.  293. 
or  administrator  shall  not  have  the  grass  and  trees  growing   Co.  3. 39.  9.  99. 
on  the  ground,    no  more  than  the    soil  or  ground    itself  ?elv7* f118' 
whereon  they  grow(p).     So  an  executor  or  administrator   Nunib.^'  * 
shall  not  have  the  incidents  of  a  house,  as  glass,   doors, 
wainscot,  and  the  like,  no  more  than  the  house  itself  (<?) ; 

nor 

(0)  "  The  wife  after  the  death  of  her  husband  shalMiave  convenient  apparel  for  her  body,  not  the 
executors  of  her  husband  ;  and  of  this  convenience  the  court  must  be  the  judge.  But  she  shall  not 
have  excessive  apparel ;  and  if  she  takes  more  than  is  convenient,  she  shall  be  taken  to  be  an  exe- 
cutor of  her  own  wrong.  4  Burn's  Ecc.  Law,  246,  which  cites  1  Roll.  Abr.  911.  Law  of  Test.  383. 
Bona  paraphernalia  are  not  devisable  by  the  husband  from  the  wife,  any  more  than  heir  looms  from 
the  heir ;  so  that  the  right  of  the  wife  to  the  bona  paraphernalia  is  to  be  preferred  to  that  of  a  legatee, 
per  Lord  Chancellor  Macdesfield,  in  Tipping  v.  Tipping,  1  P.  Wms.  729.  See  more  amply  what 
things  are  included  in  the  bona  paraphernalia,  and  how  far  the  widow  is  justified  in  retaining,  or 
enabled  to  recover  them,  Com.  Dig.  tit.  Baron  and  Feme  (F.  3).  Bac.  Abr.  tit.  Executors  (H.  4). 
2  Bl.  Com.  436.  1  Wood,  136.  Godol.  Orp.  Leg.  130.  Vin.  Abr.  tit.  Executors  (Z.  5)." 

(p}  Artificial  grasses,  especially  of  the  first  year's  growth,  are  considered  to  stand  upon  the  same 
footing  with  corn,  see  Toller,  page  115.  On  the  subject  of  emblements,  see  infra,  page  471. 

(<?)  In  what  cases  the  executors  or  administrators  are,  as  against  the  heir,  devisee,  or  remainder- 
man, entitled  to  fixtures,  <&c.  see  Toller,  page  152. 
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nor  pales,  walls,  staulks,  fish  in  ponds,  deer,  or  conies  in 
parks,  pigeons  in  pigeon  houses,  or  the  like. 

Co.  10.  87.  If  a  lease  for  years  of  land  be  granted   to  me  and  my  Secondly,  in 

Lit.  sect.  740.  heirs,  or  to  me  and  my  successors,  and  I  die;    my  execu-  resPect  of  the 
Fitz.  Account,   tor  or  administrator,  and  not  my  heir,  shall  have  this  term.  ° 
F.*N.  B  11Q      The  same  law  is,  if  a  wardship,   or  the  next  advowson  of 
a  church,  he  granted  unto  me  and  my  heirs;  or  if  a  cove- 
nant or  an  obligation  be  made  to  me  and  my  heirs:  for  in 
all  these  cases  this  is  still  a  chattel  in  *  me,  that  shall  go      *P.  470. 
to  my  executor  or  administrator,  and  he  only  shall  take  ad- 
vantage of  it.     And  if  my  heir  or  successor  happen  to  get 
the  deed,  the  executor   or   administrator   may  recover  it 
from  him.    And  if  a  lease  be  made  to  me  for  twenty  years, 
without  naming  my  executors  or  administrators  or  assigns 
in  the  lease;  in  this  case,  if  I  die,  my  executor  or  admi- 
nistrator  notwithstanding  shall  have  it  during   the  term. 
*  New  terms  of  g  Arid  if  a  lease  for  years  be  made  to  a  bishop  and  his  suc- 
the  Law,  tit.      cessors,  and  he  die;  his  executor  or  administrator,  not  his 

"•Co^u^er  Lit    successor»  SMa^  navc  **•     And  ^  a  nian  De  possessed  of  a 

46.  *  term  of  years  of  land,    and  grant  it  by  deed,   or  give  it  by 

will,  to  me  and  my  heirs,   or  to  me  and  my  heirs   male; 

Co.  895.10.  87.  or  devise  it  by  will  to  A.  for  life,  the  remainder  to  me  and 

Plowd.  524.      my  heirs;  in  these  cases,  I  shall  have  these  terms  of  years 

as  chattels,  and  after  my  death  my  executor  or  adminis- 

h  Lit.  sect. 470.  trator  shall  have  them  (r).     h  And  if  a  man  grant  a  rent 

out  of  his  land  to  me  and  my  heirs  for  twenty  years,  and 

I  die :  my  executor  or   administrator,  not  my  heir,  shall 

1  M.  7  Jac.         have  this  rent.     *  And  if  a  rent  be  granted  to  me,  my  heirs 

Co.  B.  and  executors,  during  the  life   of  /.  S.   and  for  one   half 

Wat's  case,       year  after,  and  I  die ;    in  this  case,  the   half  year's  rent 

jet.  739.  snau  gO  to  my  executor  or  administrator,  and  not  to  my 

Dier,  5.  heir.     And  if  I  be  seised  of  land  in  fee,  and  make  a  lease 

for  years  of  it  rendering  rent,  and  then  devise  this  rent  to 

a  stranger,  and  the  devisee  die;  in  this  case,  his  executor 

Co.  7.  12.          or  administrator  shall  have  it  (s).     And  if  the  lessee  for 

life  make  a  lease  for  years  absolutely ;  this  in  law  is  a  lease 

for  so  many  years  if  the  life  so  long  live,  and  shall  go  to 

the  executor  or  administrator  after  his  death. 

Bro.Executor,       If  t  have  a  box,  chest,  or  trunk,  wherein  my  writings 
145.  97.  that  do  concern  my  inheritance  do   lie,  and  the  same   is 

open, 

(r)  On  tlie  subject  of  devises  of  a  leasehold  for  years  or  other  chattel  interests  to  one  and  the  heirs 
or  issue  of  his  body,  or  to  one  for  life,  (or  to  pay  the  rents  or  interest  to  him  for  life,)  remainder  to 
the  heirs,  or  heirs  male,  or  issue  of  his  body,  &c.  see  Fearne's  Ex.  Dev.  161,  et  infra.  Though  the 
general  rule  appears  to  be,  that  by  such  a  devise  the  whole  interest  vests  in  the  first  devisee,  yet 
where  it  clearly  appears  that  by  "  heirs  of  the  body,"  &c.  the  testator  meant  the  children  of  the  de- 
visee, or  such  person  as,  at  the  death  of  the  devisee,  should  answer  the  description  of  •«  heir  of  his 
body,"  in  those  caM-s  the  remainder  will  be  good.  See  Wilson  v.  Vansittart,  Ambl.  56^.  Hockley  v. 
Mawbey,  3  Bro.  C.  C.  82.  So  if  there  is  a  devise  over,  in  case  the  devisee  dies,  "  without  leaving 
children  surviving  him,"  or  without  "  leaving''  issue,  (which,  in  bequests  of  personal  estate,  is  held 
to  menu  without  leaving  is»ue  .surc'ii-ing  him  ;  in  these  and  similar  cases,  if  the  event  happens,  the 
interest  of  tin-  devisee  will  he  reduced  to  a  mere  life  estate,  and  the  devise  over  will  take  eftcct; 
and  this  will  be  the  case  whether  the  words  of  the  devise  to  the  first  devisee  imported  a  devise  in 
fee  or  in  tail,  or  for  an  absolute  interest. 

(»)  This  must  be  undci^tnod  of  a  devise  of  this  specific  rent;  for  if  the  testator  was  to  devise  all 
his  rents  generally,  or  the  rent,  generally,  of  these  specific  lands,  the  devisee  would  tuke  the  lands 
themselves,  and  be,  entitled  to  them  in  fee  (src  .«fu/>r«,  p^o  4Sk  note  (d)  ) ;  and  consequently  the 
heir  ot  the  devisee,  and  not  the  executor,  would  be  eiHitlcd  to  the  icut  reserved  upon  the  lease. 
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open,  and  not  sealed  or  locked  :  in  this  case  my  executor  Fitz.  Exccu- 
shall  have  it;  but  if  it  be  locked  or  sealed,  contra:  for  then  tors,  ill. 
it  shall  go  to  him  that  is  to  have  the  writings  as  incident 
thereunto.     And  yet  if  there  be   any  money,   plate,  or  any 
other  such  like  thing  in  the  chest  also;    my  executor  shall 
have  that  thing. 

The  incidents  of  a  house,  as  glass  windows  annexed  with  Co.  4.  63. 
nails  or  otherwise  to  the  windows,  the  wainscot  fixed  by  22  H.  7.  26. 
nails,  screws,  or  irons  put  through  the  posts  or  walls, 
tables  dormant,  furnaces  of  lead  and  brass,  and  vats  in  a 
brew  and  die-house  standing  and  fastened  to  the  walls,  or 
standing  in  or  fastened  to  the  ground  in  the  middle  of 
the  house,  (though  fastened  to  no  wall,)  a  copper,  or  lead 
fixed  to  the  house,  the  doors  within  and  without  that  are 
hanging  and  serving  to  any  part  of  the  house,  shall  not 
go  to  the  executor  or  administrator  to  be  divided  and  sold 
from  the  house,  albeit  the  executor  or  administrator  have 
a  lease  for  years  of  the  house,  and  by  that  means  hath  the 
house  also.  But  if  the  glass  be  from  the  windows,  or 
*  P.  471.  there  be  wainscot  loose,  or  doors  more  *  than  are  used 
that  are  not  hanging,  or  the  like  :  these  things  shall  go  to 
the  executor  or  adrninistrator(£). 

If  I  make  a  feofl'ment  to  /.  S.  of  land,  on  condition  that  Co.  5.  96. 
if  he  pay  me,  my  heirs  or  assigns,  or  my  heirs,  executors,  Fitz.  Execu- 
or  administrators,  a  hundred  pounds  such  a  day,  that  the  tor>  8* 
feoftment  shall  be  void,  and  I  die  before  the  time  of  pay- 
ment;  in    this   case,  if  this  money  be   paid  at   the  day, 
my   executor   or  administrator,  and  not    my   heir,   shall 
have  it. 

If  one  be  seised  in  fee  of  lands  whereon  there  are  trees  Co.  4.  63. 
growing,  and  he  make  a  feoft'meut  of  the  laud  to  me,  ex-  n.  48. 
cepting  the  trees,  and  afterwards  he  doth  sell  me  the  trees 
for  ever,  and  after  I  die ;  in  this  case,  my  executor  or 
administrator  shall  not  have  these  trees,  as  they  shall  in 
case  where  the  feoffbr  doth  grant  them  to  me  for  years. 
And  if  I  be  seised  of  land  in  fee,  and  I  make  a  lease  for 
life,  or  years  of  it,  excepting  the  trees,  and  afterwards  I 
die ;  in  this  case,  my  executor  or  administrator  shall  not 
have  these  trees,  but  they  shall  go  in  both  cases  with  the 
land. 

If  a  lease  be  made  for  life,  or  years,  of  land,  whereon  Co.  4.  63. 
a  house  is  standing,  or  timber  is  growing,  and  the  house  is  A1*  81-  8*' 
prostrate,  or  the  timber  is  cut  or  fallen  down  (by  whomso- 
ever or  what  means  soever  it  be;)  the  materials  of  this 
house,  and  this  timber,  is  now  become  a  chattel ;  and 
therefore,  if  the  lease  be  without  impeachment  of  waste, 
it  shall  go  to  the  lessee,  and  after  his  death  to  his  execu- 
tor or  administrator ;  but  if  the  lease  be  otherwise,  it  shall 
go  to  the  lessor,  and  after  his  death  to  his  executor  or  ad- 
ministrator. But  if  the  timber  be  cut  for  reparations  only, 
or  the  lessee  will  employ  the  materials  of  the  house  to 

build 


,(0  See  supra,  page  469,  note 
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build  it  again,  and  the  lease  do  continue,  it  may  IDC  so 
employed,  and  then  the  executor  or  administrator  of  the 
lessor  may  not  take  it. 

Co.  11.  50.  If  one  be  seised  in  fee-simple  of  ground  whereon  trees 

Perk.  sect.  58.  do  grow,  and  he  sell  me  these  trees  for  money,  and  after- 
wards I  die  before  they  be  cut;  in  this  case,  my  executor 
or  administrator  shall  have  and  may  cut  them(w). 

Co.  super  Lit.  If  the  king's  tenant,  by  knight's  service  in  capitc  be 
seised  of  a  manor  whereunto  an  advovvson  is  appendant, 
and  the  church  become  void,  and  the  tenant  dieth,  his  heir 
within  age ;  in  this  case,  the  king,  and  not  the  executor  or 
administrator  of  the  tenant  shall  have  the  presentation  (a;). 
And  yet  if  in  this  case  the  land  be  held  of  a  common  per- 
son, the  executor  or  administrator,  and  not  the  guardian, 
shall  have  it. 

Her,  316.  ln  au    cases    regularly  where  a   man    doth  sow  land, 

s.5?Ct*  &  StU'     wuere°f  ant*  wherein  he  hath  such  an  estate  as  may  per- 
Perk.  sect.  59.   DaPs  continue  until  the  corn  be  ripe,  if  he  that  doth  sow  it 
'   die  before  it  be  cut  and   severed,  his  executor  or  adminis- 
trator shall  have  it :  as  if  the  husband  sow  the  laud  whereof 
he  hath  an  estate  in  fee-simple,  fee-tail,  for  life,  *or  for  a      «  p.  472. 
certain  number  of  years,  in  the  right  of  his  wife,  and  die 
'ore  it  be  ripe;  in  this  case,  the  executor  or  administrator 
of  the  husband,  and  not  the  wife,  shall  have  it.    And  if 
one  that  holdeth  land  for  the  life  of  /.  £  sow  the  land, 
and  /.  S.  die  'ere  it  be  ripe   and  cut,  the  executor  or  ad- 
ministrator of  the  tenant  shall  have  this  corn.    And  if  te- 
nant in  tail,  or  in  dower,  sow  the  land  they  do  so  hold,  and 
die  'ere  it  be  cut;  the  executor  or  administrator,  not  the 
issue  in  tail,  nor  the  heir,  or  him  in  reversion,  shall  have 
it.     So  if  the  husband  make  a  feoflfment  in  fee  to  the 
of  himself  for  life,   and  after  of  his  wife,  &-c.  and  he  sow 
the  land,  and  after  die  :  his  executor  or  administrator,  not 
his  wife,  shall  have  the  corn.     lint  if  a  feoflinent  be  made 
to  the  use  of  the  husband  and  wife  together  in  fee,  or  for 
life,    and  the  husband  sow  the  land;  in  this  case,  the  wife, 
not  the  executor  or   administrator  of  the  husband,  shall 
have  the  corn.     So  if  lessee  for  years  certain  sow  the  land 
a  little  before  the  end  of  his  term,  and  the  term  end  before 
it  be  cut;  in  this  case,  he  that  is  to  have  the  land,  not  the 
executor  or   administrator  of  the  lessee  for  years,  shall 
have  the  corn  (y). 

Co.  2.  93.  If  there    be  tenant  for  life,  the  remainder  in  fee  of  a 

tenancy,  and  the  lord  grant  his  seigniory  for  life,  and 
after  he  in  remainder  in  fee  of  the  tenancy  die,  his  heir 
within  age,  and  after  the  lord  die,  and  after  the  tenant  for 

life 


(M)  This  is  to  be  understood  of  the  case  where  the  trees  are  purchased  with  an  intention  to  cut 
them  down.  Hut  if  they  are  purchased  with  an  intention  that  they  should  continue  growing  as  long 
as  the  purchaser  pleased,  and  are  granted  to  him  and  /«'«  heir* ;  m  this  case,  the  heir,  it  is  conceived, 
would  he  entitled  to  them.  See  1  Thomas's  Co.  Lilt.  <JOO. 

(x)  Tenure  hy  knight's  service  in  ctipite  "and  the  fruits  and  consequences  thereof,"  are  taken  away 
by  the  1'J  Car.  i>.  c.  y.j,  and  such  tenure  turned  into  free  and  common  socage ;  such  a  case,  thcrtiuie, 
as  that  put  in  the  text  cannot  now  have  ;;ny  existence. 

(y)  See  before,  as  to  the  dor-iinr  t.f  era  -  and  4U,  aud  the  rctcrcuce*  ia 

Uic  uotes  thereunto  respectively  ;  aud  sec  Toller's  Exors.  &  .Ydi:iur». 
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life  die ;   in  this  case,  the  heir,  and  not  the  executor  or 
administrator  of  the   lord,   shall  have  the  wardship. 

Tf  one   be  seised  of  land  in  fee,  and  make  a  lease  for  Hil.  7  Jac. 
years  rendering  rent  at  Michaelmas,   or  within  ten  days  }*-R-    . 
after,   and  the  lessor  happen  to  die  during  the  term"  after  per  Lur 
Michaelmas,  and  before   the  ten  days    expired ;    in   this 
case  the  heir  of  the  lessor,  and  not  his  executor  or  ad- 
ministrator,   shall  have   the   last  half  years  rent  due  at 
Michaelmas  (2). 

If  one  grant  a  rent  in  fee,  and  grant  withal  that,  if  the  F.  N.  B.  120. 
rent  be  behind,  the  grantor  shall  forfeit  twenty  shil-  Fitz-  Cove- 
lings  nomine  pcence  to  the  grantee  and  his  heirs,  and  the 
rent  is  behind,  and  the  grantee  die;  in  this  case,  his  exe- 
cutor or  administrator,  not  his  heir,  shall  have  this  money 
that  is  forfeit  already.  So  if  one  make  a  feofTment  in  fee 
of  land,  and  the  feoffee  doth  covenant  to  do  divers 
things  to  the  feoflbr,  et  quoties  dcfcctus  fuerit,  &c.  that  ho 
shall  forfeit  to  him  and  his  heirs  five  pounds,  and  the  feoffee 
doth  fail  and  break  his  covenant  divers  ways,  and  the 
feoffor  dieth ;  in  this  case,  his  executor  or  administrator, 
not  his  heir,  shall  have  and  recover  all  the  forfeitures  that 
are  past. 

If  a   bishop,  parson,  vicar,  master  of  an   hospital,   or  Co.  4.  65. 
any  body  politic  be  possessed  of  any  goods  or  chattels  in  Perk- ' LJCt*  ?8* 
their  own  right  and  die ;  these  shall  go  to  the  executor  or  46°* 
administrator,  and  not  to  the  successor  of  such  a  person. 
•  P.  473.     And  albeit  such  things  be  granted  to  *  them  and  their  suc- 
cessors, yet  their  executors   and   administrators,  and  not 
their  successors  shall  have  it.    But  if  a  corporation  aggre- 
gate, as  dean  and  chapter,  mayor  or  commonalty  and  the 
like,  have  any  goods  or  chattels  in  right   of  their  corpo- 
ration, and   any  of  the   heads   or   members   thereof  die ; 
the  executors  or  administrators  of  such  person  shall  not 
have  them ;  but  they  shall  continue  in  succession  with  the 
corporation. 

An  executor  or  administrator  shall  have  the  benefit  of  Co.  6.  80. 
a  pardon  granted  to  the  deceased,   and    shall  have   ad-  Dier> 201* 
vantage  of  any  error  in  any  outlawry  against  the  deceased, 
and  have  restitution  of  the  goods  forfeit  thereupon. 

Husband  and        The  executor  or  administrator  of  a  woman  that  hath  a  Co.  super  Lit. 

wife.  husband  (a),  shall   have,  by  right  of  liis  executorship  or  351« 

administration,  ™wd-  294> 

(z)  In  questions  between  the  heir  and  executor,  the  rule  is,  that  if  the  lessor  dies  before  the  last 
moment  of  the  day  on  which  the  rent  becomes  due,  that  there  the  heir  is  entitled  to  the  rent ;  but  all 
rent  which  has  actually  become  due  before  the  lessor's  death,  though  it  be  but  the  moment  before, 
will  belong  to  the  executor.  On  the  subject  of  apportioning  rent  between  the  executors  of  a  tenant 
for  life,  and  the  remainder-man,  &c.  see  Treat,  on  Marr.  Sett,  page  554.  Rent  reserved  upon  a 
valid  lease  granted  under  a  power,  is  not  apportionable. 

(a)  A  woman  under  coverture  cannot  make  an  executor,  except  to  continue  the  representation 
where  she  is  a  sole,  or  sole  surviving  executrix,  and  has  proved  her  testator's  will ;  nor  can  she  dis- 
pose by  will  any  of  her  personal  chattels,  except  by  virtue  of  a  power,  or  her  husband's  licence  : 
any  other  will  would  be  bad  ;  and  notwithstanding  such  will,  her  husband  would  be  entitled  to  adminis- 
tration of  all  her  chattels,  choses  in  action,  &c.  which  he  had  not  released  or  reduced  into  possession 
during  her  life-time,  and  as  such  administrator,  he  would  be  entitled  to  them  for  his  own  benefit ; 
and  if  he  should  die  without  obtaining  letters  of  administration  to  such  chattels,  £c.,  or  should  die 
after  obtaining  administration,  but  before  he  reduced  such  chattels  into  possession,  in  either  of  these 
cases,  though  the  wife's  next  of  kin  would  be  entitled  to  administration,  still  such  next  of  kin  would 
only  take  as  trustees  for  the  personal  representatives  of  the  husband.  See  Toller,  pages  86  and  167. 
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administration,  all  actions,  rights,  and  titles  to  any  chattels, 
and  possibilities,  and  things  of  that  nature,  which  the  wife 
had  before  the  marriage,  or  which  fell  to  her  during  the 
marriage ;  for  these  things  the  husband  shall  not  have  by 
the  intermarriage  after  his  wife's  death,  as  he  shall  have 
all  the  rest  of  her  goods  and  chattels :  except  he  have  them 
as  executor  or  administrator  to  her,  as  he  may  be.  And 
if  such  a  woman  have  any  goods  or  chattels  as  executrix 
to  another,  her  executor  or  administrator,  not  her  husband, 
shall  have  these  also;  for  she  hath  these  goods  in  another's, 
and  not  in  her  own  right. 

If  I  have  any  goods  or  chattels  in  joint-tenancy  with 
another,  as  if  a  lease  be  made  of  lands  to  me  and  another 
for  years,  or  a  horse  or  other  chattel  personal  be  given  or 
granted  to  me  and  another ;  in  these  cases,  if  I  die,  my 
executor  or  administrator  shall  not  have  any  part  of  these 
goods  or  chattels ;  but  the  other  surviving  joint-tenant  shall 
Lave  them  all.  But  otherwise  it  is  of  the  goods  and  chat* 
tels  that  I  and  another  have  in  common.  And  therefore  if 
I  and  another  have  goods  and  chattels  in  that  nature  as  be- 
fore, and  he,  or  I  grant  that  which  doth  belong  unto  us 
thereof  unto  a  stranger;  in  this  case,  the  stranger,  and 
him  of  us  two  that  hath  kept  his  part,  are  tenants  in  com* 
mon  of  the  things ;  and  therefore  if  either  of  us  die,  the 
part  of  him  that  dieth  in  the  goods  and  chattels  shall  go 
to  his  executor  or  administrator,  and  not  to  the  other 
tenant  in  common. 

If  I  have  a  judgment  for  land  in  a  real  or  mixt  action, 
and  for  damages  recovered  in  the  same  suit,  and  I  die,  in 
this  case,  my  executor  or  administrator,  not  my  heir, 
shall  sue  execution  for,  and  recover  the  damages,  but  not 
for  the  land.  So  if  I  recover  damages  against  another  for 
the  detaining  of  my  charters,  and  die ;  my  executor  or  ad- 
ministrator shall  recover  the  damages,  but  the  heir  shall 
have  the  charters;  and  the  heir  must  sue  his  scire  facias 
for  the  charters,  'ere  the  executor  can  sue  for  the  damages. 
Also  if  1  recover  any  debt  or  damage  in  any  personal 
action;  my  executor  *  or  administrator  shall  recover  and 
have  this.  -  See  more  infra,  at  numb.  39. 

The  power  and  interest  which  the  executor  bath  is 
wholly  by  the  will.  And  hence  it  is,  that  an  executor, 
whether  he  be  absolute  or  conditional,  while  he  is  exe- 
cutor, may  do  any  thing  as  executor  (except  only,  sue  for 
debts  and  duties  due  to  the  testator)  as  well  before  the 
probate  of  the  will,  as  he  may  do  after,  for  before  the  pro- 
bate he  may  enter  into  and  seise  the  goods  and  chattels 
whatsoever  they  be,  or  give  power  to  another  so  to  do : 
and  if  any  of  them  be  taken  or  kept  from  him,  he  may 
have  an  action  of  trespass,  or  a  replevin  to  recover  them ; 
he  may  give  or  sell  any  of  the  goods  or  chattels;  he  may 
pay  any  of  the  debts  due  from,  and  receive  or  release  any 
debts  due  to,  the  deceased  (b~).  But  it  is  otherwise  in  the 

case 
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(6)  "  Sec  more  amply  what  acts  an  executor  may  do  before  proving  the  will,  and  how  far  ?ncb 
acts  are  valid,  in  case  the  executor  afterwards  dies  before  probate,  in  Wentw.  Off.  Ex.  34.  Godol. 
Orp.  Lea:.  144.  Bac.  Abr.  tit.  Executors,  &c.  (E.  4).  Yin.  Abr.  tit.  Executors  (A.  a.)  Com.  Dig, 
lit.  Administration  (B.  9j." 
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case  of  an  administrator;  for  in  as  much  as  his  power 
and  interest  is  given  to  him  wholly  by  the  administration, 
therefore  he  can  do  nothing  until  the  administration  be 
granted.  And  yet  in  this  case,  as  to  the  goods  taken 
away  before  the  administration,  the  administration  shall 
have  such  a  relation  as  to  give  the  administrator  an  action 
for  them.  But  after  the  administration  is  granted,  the  in- 
terest and  power  of  the  administrator  is  equal  to  and  with 
the  power  and  interest  of  the  executor  (c).  And  yet  it 
is  otherwise  of  the  power  and  interest  of  the  ordinary; 
for  howsoever  it  seems  by  the  ancient  common  law  he 
might  seise,  preserve,  give,  grant,  and  dispose  the  goods 
of  the  intestate  to  pious  uses,  yet  might  he  not  sue  for  the 
goods  or  debts  due  to  the  intestate,  no  more  than  he  might 
be  sued  for  any  debt  due  from  the  intestate ;  and  at  this 
day  he  may  only  keep  and  preserve  the  goods  of  the 
deceased  until  administration  be  granted;  and  sue  him, 
in  the  court  of  the  ordinary,  that  doth  detain  the  goods 
from  him ;  and  perhaps  may  sue  him  that  shall  take  the 
goods  out  of  his  possession;  for  he  may  not  sell  or  give 
the  goods  of  the  deceased,  nor  receive  or  release  any 
debts ;  for  in  case  where  there  is  an  executor  made  that 
is  capable,  £c.  he  (the  ordinary)  is  not  to  meddle  at  all 
with  the  estate  until  the  executor  refuse:  and  where  there 
is  no  executor,  or  that  the  party  is  dead  intestate,  the 
ordinary  is  presently  to  commit  the  administration  to  the 
nearest  of  the  kindred  (rf) ;  which  when  he  hath  done,  his 
power  is  at  an  end  ;  for  it  is  doubted  of  some  whether  he 
may  repeal  an  administration  without  cause  or  not:  but 
it  hath  been  clearly  held  by  all,  that  he  may  not  dispose 
of  the  estate  afterwards  ;  and  that  he  hath  not  power  to 
enforce  the  administrator  to  give  portions  to  children  out 
of  the  estate;  and  that  if  he  do  go  about  it,  either  before 
or  after  the  granting  of  the  letters  of  administration,  the 
administrator  may  have  a  prohibition.  And  accordingly 
divers  have  been  granted  :  and  yet  notwithstanding  it  seems 
this  course  is  usual  (e);  and  prohibitions  not  often  granted 
•  P.  475.  at  this  day.  *An  executor  or  administrator  may,  after 
the  death  of  the  deceased,  enter  into  the  house  where  the 
deceased  lived,  and  where  he  died,  and  where  the  goods 
are,  and  take  them  away,  and  justify  it;  but  he  must  do 
it  within  convenient  and  reasonable  time,  as  within  thirty 
days  after  his  death  or  thereabouts,  and  in  a  quiet  and 
fair  manner,  when  the  door  is  open,  &c.  tt  He  may  keep 
any  of  the  goods  of  the  deceased,  so  as  he  pay  or  lay  out 
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(c)  If  administration  is  granted  to  two  or  more,  each  of  them  has  not,  in  every  instance,  the 
power  of  the  whole,  as  in  the  case  of  executors.     Thus  it  is  held,  that  one  of  two  or  more  admi- 
nistrators cannot  release  a  debt  due  to  the  intestate's  estate.     See  Toller,  page  323. 

(d)  Where  there  is  a  will  and  no  executor  named,  or  the  executors  all  renounce,  administration 
•with  the  will  annexed  is  usually  granted  to  the  residuary  legatee,  or  to  a  creditor  of  the  testator.     So 
in  the  case  of  intestacy,  if  the  next  of  kin  all  decline  probate,  administration  will  be  granted  to  the 
widow,  or  a  creditor. 

(e)  The  usual  course  now  is  to  call  upon  the  administrator  by  bill  in  equity  for  an  administration 
of  the  assets. 
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as  much  of  his  own  money  in  and  about  the  administra- 
tion of  the  same  estate.  "  He  may,  if  he  wants  money  to 
discharge  funerals,  or  pay  debts,  sell  any  of  the  chattels 
real  or  personal  whereof  the  decease  died  possessed;  and 
that  albeit  the  thing  in  particular  be  devised :  as  if  a  man 
be  possessed  of  a  term  of  years  inter  alia,  and  devise  the 
same  term  to  /.  S. ;  the  executor  or  administrator,  notwith- 
standing this  devise,  may  at  any  time  before  assent  given 
to  the  legacy,  if  he  have  not  assets  to  pay  the  debts,  sell 
this  term,  and  the  legatee  is  remedyless.  And  so  he  may 
do  also  albeit  there  be  enough  besides  to  pay  the  debts, 
and  he  have  no  need ;  but  then  in  this  case  the  legatee 
shall  have  some  relief  in  a  court  of  equity  against  the  exe- 
cutor or  administrator  for  damages,  but  the  sale  is  un- 
avoidable (f).  An  executor  or  administrator  may  retain 
so  much  of  the  estate  as  to  satisfy  his  own  debt  first,  if 
any  be  due  unto  him  (<;).  And  if  he  have  enough  to  pay 
all  the  debts  and  legacies,  he  may  pay  them  in  what  order 
he  will,  without  danger  to  himself,  or  wrong  to  creditors 
or  legataries.  And  if  he  hath  not  enough,  he  may  pay 
them  in  what  order  he  will,  but  not  without  danger  to 
himself.  But  if  any  thing  be  due  to  himself,  he  may  pay 
that  first  of  all  (/*);  and  for  others  that  are  in  equal  degree, 
he  may  pay  which  of  them  he  will  first (i).  And  for  the 
legataries,  he  may  prefer  which  of  them  he  will  (k),  or 
pay  one  of  them  his  whole  legacy,  and  pay  another  a  part 
of  his,  or  not  pay  him  any  part  of  his  legacy,  if  there  he 
no  assets  to  do  it.  But  an  executor  or  administrator  may 
not  sell  any  thing  that  is  given  in  special  to  a  legatee,  to 
pay  another  legacy  given  to  another  legatee ;  nor  compel 
a  creditor  or  legatee  to  take  some  of  the  goods  of  the 
deceased  for  his  debt  or  legacy  whether  he  will  or  no; 
nor  devise  the  goods  he  hath  as  executor  or  as  adminis- 
trator; neither  can  executors  or  administrators  make 
division  of  the  goods  amongst  them. 

An  infant  that  is  an  executor,  after  the  time  he  is  ca-  Infant, 
pahle  (/),  hath  as  much  power  as  another  executor  of  full 
age;  for  he  may  sell  the  goods,  receive  debts,  and  make 
releases  for  the  monies  he  doth  receive,  assent  to  a  legacy 
when  debts  are  paid,  sue,  and  be  sued,  as  another  exe- 
cutor. 
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(/)  On  the  subject  of  executors  selling  leaseholds  specifically  devised,  see  Sugd.  Vend.  &  Purch. 
4/>3. 

Or)  He  may  satisfy  his  own  debt  before  others  of  equal  degree,  but  not  before  those  of  superior 
decree. 

(/t)  See  the  preceding  note. 

(i)  But  not  if  a  bill  is  filed  for  an  account  and  administration  of  the  assets  ;  and  it  is  to  be  under- 
stood, that  it  is  only  in  the  administration  of  legal  assets,  even  if  there  is  no  bill  for  an  account,  that 
the  executor  or  administrator  can  give  a  preference  to  one  creditor  over  another.  Equitable  assets 
must  be  distributed  amongst  the  creditors  without  preference  or  priority,  and  creditors  of  the  lowest 
desire  (1)\  simple  coiitiaet)  stand  upon  the  same  footing  with  those  of  the  highest;  except  in  the 
of  creditors  who  have  mortgages  or  direct  liens  upon  some  part  of  the  personal  estate,  with 
respect  to  which  part  they  must  he  preferred. 

(A-)  This  is  clearly  an  unsound  doctrine.  If  there  are  assets,  all  the  general  legatees  must  be  paid 
in  full  ;  if  there  is  a  deficiency  of  assets,  they  must  proportionally  abate;  and  in  case  one  legaTee 
is  paid  in  full  beton-  it  is  ascertained  that  the  assets  are  deficient,  he  will  be  compelled  to  refuiHl  » 
part.  Toller,  page  267,  and  1  Rop.  on  Leg.  408. 

(f)  Not  capable  now  till  twenty -one  ;  see  the  act  of  the  38  Gco.  3.  ch.  g7. 
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cutor.  And  he  is  only  disabled  to  do  any  thing  to  hurt 
himself;  and  therefore  if  he  release  a  debt  before  he  re- 
ceive it,  the  release  is  void ;  and  if  he  assent  to  a  legacy 
before  the  debts  are  paid,  the  assent  is  void;  and  if  he  do 
any  other  *act  which  wonld  be  a  wasting  of  the  goods  in 
an  executor  that  is  of  full  age,  it  shall  not  bind  him.  And 
it  seems  that  howsoever  an  infant  executor  after  seventeen 
years  of  age  may  sell  any  of  the  chattels  personal  he  hath 
as  executor,  yet  that  after  his  age  of  seventeen  years, 
and  before  he  is  twenty-one  years  of  age,  he  cannot  sell 
a  lease  for  years  he  hath  in  the  right  of  his  executorship, 
but  that  such  sale  is  void. 

A  woman  covert  that  hath  a  husband,  and  is  an  execu- 
trix^), may  do  any  lawful  act  as  another  executor  may 
do;  but  she  may  not  do  anything  to  prejudice  her  hus- 
band ;  as  release  a  debt  before  it  be  paid,  assent  to  or 
deliver  a  legacy  before  the  debts  be  paid,  or  the  like :  and 
yet  the  husband  himself  may  do  so. 

The  office  and  duty  in  general  of  an  executor  or  admi- 
nistrator is,  to  dispose  all  the  estate  of  the  deceased 
wherewith  he  hath  to  do.  1.  Truly,  not  to  convert  any  of 
it  to  his  own  use,  but  to  the  use  and  best  advantage  of 
the  deceased,  nor  to  labour  by  any  undue  practise  or 
means  to  hinder  any  creditor  of  his  debt.  2.  Lawfully,  to 
pay  debts  and  legacies  in  that  order  the  law  prescribeth. 
3.  Diligently,  quia  negligentia  semper  liabet  comitem  infor- 
tunium;  but,  more  particularly,  the  first  duty  and  care  of 
an  executor  or  administrator,  after  he  hath  taken  upon 
him  the  charge  of  the  administration  of  the  goods  and 
chattels  of  the  deceased,  after  the  goods  are  laid  up,  is  to 
see  the  body  of  the  deceased  laudably  interred,  according 
to  his  rank  and  quality;  wherein  let  the  executor  or  admi- 
nistrator take  this  caution  by  the  way,  not  to  exceed  in 
funeral  pomp,  especially  if  it  be  so  that  the  estate  will 
scarcely  reach  to  pay  the  debts ;  for  let  his  expenses  be 
what  they  will,  the  judges  (who  in  this  are  to  determine 
•what  shall  be  allowed)  will  allow  what  they  please,  and 
they  are  pleased  in  such  cases  to  allow  but  a  small  matter ; 
and  whatsoever  the  executor  or  administrator  doth  lay  out 
more,  he  must  bear  out  of  his  own  estate,  if  he  have  not 
enough  besides  to  pay  the  debts.  The  second  duty  and 
care  must  be  to  make  an  inventory,  i.  e.  a  schedule  con- 
taining a  true  and  perfect  description  of  all  the  goods  and 
chattels  of  the  deceased  at  the  time  of  his  death;  as  of 
his  wares,  merchandizes,  emblements,  and  the  like,  with 
their  appraisement  and  value,  and  of  none  else,  and  of  all 
debts  due  to  him  and  from  him.  And  this  must  be  made 
by  and  before  two  of  the  creditors  or  legataries  of  the 
deceased  (if  there  be  any  such  and  they  will  do  it)  and 
two  others,  or,  in  case  they  refuse,  by  and  before  two 
other  men  of  the  honest  neighbours.  And  herein  let  the 
executor  or  administrator  take  this  caution  by  the  way, 
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held  by  Justice 
Hutton,  at 
Sarum  assizes, 
21  Jac. 


Bro.  Executor, 
178.152. 
Fitz.  Execu- 
tor, 55. 
Co.  5.  28. 


Co.  8.  133, 


Doct.  &  Stu. 
75. 

Plowd.  543. 
Kelw.  64. 


Doct.  &  Stu. 

35. 

Stat.  21  H.  8. 

c.  5. 

Dier,  166. 

Swinb.  part  6. 

sect.  6,  7,  8,  9, 

10. 


(w)  According  to  the  civil  law,  a  feme  covert  may  take  upon  her  the  probate  of  the  will  without 
the  assent  of  her  husband,  she  being  deemed  (when  appointed  executrix)  a  feme  sole.  Wentw.  202. 
Godol.  lio.  But  by  our  law  a  feme  covert  cannot  take  upon  herself  the  executorship  without  the 
consent  of  her  husband.  And.  117.  Weutw.  203, 
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See  Probate, 
infra,  at 
Numb.  41. 


Co.  9.  88. 

Plowd.  184. 

.545. 

Dier,  80. 

Doct.  &  Stu. 

75,  76,  77,  78. 

132. 

Stat.  33  H.  8. 

c.  39. 

€o.5.  28.  4. 

54.  59,  60.  8. 

132. 

Dier,  232.  32. 

•21  Ed.  4.  21. 

Bro.  Executor, 

88.  172. 

Co.  8.  132. 

Dier,  32. 

Plowd.  279, 

280. 

Bro.  Executor, 

103. 

Kelw.  74. 
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not  to  intermeddle  with  the  goods  before  he  hath  done 
this;  for  howsoever  he  may  do  any  act  as  executor  before 
the  inventory  be  made,  yet  the  ordinary  may  punish  this 
upon  him,  except  it  be  done  with  the  ordinary's  licence, 
who,  in  this  case,  may  give  what  time  *  he  will  for  the 
doing  of  it;  and  until  the  inventory  be  made  and  put  in, 
it  shall  be  presumed  against  the  executor  or  administrator 
that  he  hath  assets  in  his  hands  to  pay  all  men ;  and 
besides,  until  this  be  done,  he  cannot  deduct  to  satisfy 
his  own  debt  first,  and  bar  other  men  by  plea.  But  of 
the  other  side,  when  he  hath  made  and  exhibited  a  true 
and  perfect  inventory  of  all  the  goods  and  chattels,  it  shall 
be  presumed  against  him,  that  he  hath  so  much  as  is  con- 
tained in  the  inventory  and  no  more,  unless  more  can  be 
proved  by  witnesses  (n).  3.  The  third  thing  whereof  the 
executor  or  administrator  is  to  take  care,  is  to  prove  the 
will  if  there  be  any(o):  and  this  the  ordinary  will  compel 
him  to  do,  but  otherwise  he  may  do  any  thing  as  executor, 
save  only,  sue  actions,  as  well  before  probate  as  after. 
4.  The  fourth  thing  whereof  the  executor  or  administrator 
must  take  care,  is  to  sell  and  make  money  of  the  goods 
and  chattels,  and  to  receive  the  debts  due  to  the  deceased, 
and  then  to  pay  the  debts  and  legacies  due  to  the  creditors 
and  legataries;  wherein  the  executor  or  administrator 
must  be  very  cautious  and  wary.  And  for  this  purpose 
let  him  observe,  that  all  the  debts  must  be  paid  before  any 
legacies  be  paid  or  delivered  (p)  and  if  there  be  not 
enough  besides  to  pay  the  debts,  any  thing  given  by  way 
of  legacy  may  be  sold  to  make  money  to  pay  the  debts, 
and  the  legataries  must  lose  their  legacies ;  for  legatarii 
contendunt  de  lucro  captando,  creditores  mitem  de  damno 
vitando.  And  in  payment  of  debts,  this  order  must  be 
observed :  1.  Amongst  persons  that  are  creditors,  the 
executor  or  administrator  himself  shall  be  preferred :  so 
that  if  any  debt  be  due  to  him,  he  may  deduct  to  satisfy 
himself  first,  albeit  others  lose  their  whole  debt  thereby, 
and  especially  then  when  his  debt  is  in  equal  degree  with 
others  debts  (q).  2.  After  the  executor  or  administrator  is 

served 


476  a 
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Thirdly,   in 
probate  of  the 


Fourthly,  in, 
payment  of 
debts   and   le- 
gacies;  and 
the    order   of 
payment  of 
debts   and  le- 
gacies. 


(«)  And  this  inventory  must  be  delivered  to  the  ordinary  upon  the  oath  of  the  executor  or  admi- 
nistrator, if  he  is  thereunto  lawfully  required,  2  Bl.  Com.  510.  See  further  as  to  the  necessity 
and  manner  of  making  an  inventory,  in  Wentw.  Oft'.  56.  4  Burn's  Ecc.  Law,  235.  Com.  Dig.  tit. 
Administration  (B.  7).  Swinb.  420. 

(o)  By  the  act  of  the  37  Geo.  3.  cli.  90,  an  executor  incurs  a  penalty  of  50Z.  if  he  does  not  prove 
within  six  months  after  acting  as  executor. 

(  p)  "  It  is  a  general  rule  that  the  personal  estate  is  to  be  applied  for  the  payment  of  debts  in 
the  first  place,  and  it  is  certain  that  the  testator  cannot,  as  against  his  creditors,  exempt  the  personal 
estate  ;  but  agamst  his  heir  at  law  or  devisee  of  his  real  estate,  he  may  substitute  his  real  in  the 
room  of  his  personal  estate,  and  charge  the  debts  upon  another  fund  not  pr'.'marily  liable  ;  but  in 
that  case  there  must  be  express  words,  or  a  plain  intention  so  to  do.  See  Walker  v.  Jackson, 
•flAtk.6f4.aod  1  Wilson's  Rep.  24."  [On  the  subject  of  exonerating  the  personal  estate  from  the 
payment  of  debts,  see  IJootle  \.  Hlitnricll,  19Ves.  494;  and  1  Meriv.  19.5,  aud  cases  there  cited. J 
"  As  to  the  order  of  affecting  assets,  see  Donne  v.  Ltwix,  ij  Brown's  Rep.  -_'•>?,  where  it  is  laid 
down  by  Lord  Tharlow,  that  they  are  to  stand  thus,  1st.  That  the  general  personal  estate  is  to  be 
applied;  idly,  ordinarily  speaking,  estates  devised  for  the  p:'\mentof  debts;  .idly.  Fstates  de- 
scended; and,  4thly.  Kstates  speeiiically  devised,  en  n  though  thai  urt-  generally  charged  with  the  jniy- 
ment  of  debts.  But  if  the  estate  descended  is  acquired  after  making  tit-  will,  it  scem.s,  according  lit 
.  that  case,  to  be  postpon»d  to  estates  specially  ciiarued  by  the  te.-lati.r." 

('/)  "  See  accordingly,  1  Roll.  Abi .  An  executor  or  administrator  hath  a  right 

at  law,  in  case  of  debts  in  equal  degr*  to  prefer  one  to  another,  to  retain  for  hi*  own  in  iho  rii>t 

3  A  place 


477  OF  A  TESTAMENT.  «i.  xxm. 

served  and  satisfied  his  debt,  then  the  king  is  to  be  prefer- 
red ;  so  that  if  there  be  any  debt  due  to  him,  and  he  begin 
his  suit  for  it  before  any  other  man  can  get  a  judgment  for 
his  debt  against  the  executor  or  administrator,  his  debt  shall 
be  paid  before  any  others.     3.  After  the  king  is  served  and 
satisfied  his  debt,  then  the  debts  of  common  persons  must 
be  paid.     And  these  also  must  be  paid  in  this  order  or 
manner:  l.The  debts  due  by  record,  by  any  judgment  had 
against  the  deceased   in   any  judicial  proceeding  in  any 
court  of  record.     2.  The  debts  due  by  statutes  or  recogniz- 
ances entered  into  by  the  deceased;  for  the  debts  due  upon 
judgments  must  be  satisfied  before  these;  sit  judicium  prius 
vel  posterius.     3.  The  debts  due  by  obligations  and  penal 
and  single  bills;  for  these  are  in  equal  degree,  and  these 
are  to  be  paid  after  statutes  and  recognizances.     And  yet 
if  the  statute  or  recognizance  be  only  for  performance  of 
covenants,  and  no  covenant  is  broken,  an  obligation  for  the 
payment  of  present  money  shall  be  discharged  before  it. 
*  P.  478.      4.  The  debts  due  for  *rent  upon  leases  of  land,  or  grants 
of  rents ;  but  some  say  that  debts  due  for  rent  in   the 
testator's  life-time  (be  the  rent  reserved  upon  leases  made 
by  or  without  deed,  for  years,  or  at  will)  are  in  equality 
of  degree  with  debts  due  upon  specialties.     5.  The  debts 
due  for  servants'  wages  and  workmen.     6.  The  debts  due 
upon  shop-books  and  verbal  contracts ;  and  yet  it  is   said  Addition  to 
by  some,  that  legacies  are  to  be  paid  before  debts  due  by  J^   gj( 
shop-books,   bills  unsealed,    or  contracts  by  word,  quod 
non  credo.     And  amongst  debts  also  that  are   in  equality 
of  degree,  those  that  are  due  are  to  be  paid  before  those 
that  are  not  due;    and  those  whose  day  of  payment  is 
already  come  before  those  whose  day  of  payment  is  not 
yet  come  :  and  yet  if  the  creditor,  whose  day  of  payment 
is  already  come,  do  not  sue  for  his  debt,  until  his  debt, 
whose  day  of  payment  is   at  a  day  to  come,  become  due, 
the  executor  or  administrator  may  satisfy  which  of  them 
he  will  first  (r).     And  amongst  debts  that   are  due  and 
already  to  be  paid,  those  that  are  first  sued  for,  are  to  be 
first  paid ;  or  if  the  creditors  begin  their  suits  together, 
the  executor  or  administrator  may  pay  which  he  will  of 
them  first ;  and  to  pay  debts  in  any  other  order  is  danger- 
ous :  and  therefore  for  this  purpose,  if  the  deceased  owe 
two  several  debts  of  ten  pounds  a-piece  to  two  several 
creditors  by  several  obligations,  and  the  executor  or  ad- 
ministrator hath  enough  only  to  pay  one  of  them,  he  that 
can  first  get  judgment  and  execution  shall  first  be  satis- 
fied (s);  and  if  the  executor  or  administrator  do  afterwards 

pay 

place  against  any  other  creditor,  for  he  cannot  sue  himself;  and  this  privilege  of  retainer  is  founded 
on  the  policy  of  the  common  law,  that  executors  may  not  be  deprived  of  one  advantage  without 
having  another  in  lieu  of  it,  and  that  they  may  not  be  in  a  worse  condition  than  all  mankind  besides  ; 
but  an  administrator  may  not  retain  against  his  co-administrator  in  equal  degree ;  but  shall  be  decreed 
to  account.  See  Chapman  v.  Turner,  in  Chancery,  26th  February,  1738.  Vin.  Abr.  tit.  Executors 
(D.  2.)  pi.  2." 

(r)  Though  he  has  nothing  left  for  the  other ;  for  until  a  suit  is  commenced,  the  executor  has  not 
legal  notice  of  the  debt,  Dier,  32.  2  Leon.  60. 

(s)  Where  the  executor  wishes  to  give  a  preference  to  one  creditor  over  another  of  equal  degree, 
he  may  do  it  by  confessing  a  judgment  de  bonis  testatoris  to  such  favored  creditor.  This  however 
cannot  be  done  where  a  bill  has  been  filed  in  a  court  of  equity  for  an  account  and  administration 
of  the  assets. 
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pay  the  other  his  debt,  lie  must  satisfy  the  first  out  of  his 
own  estate.     If  one  that  hath  a  debt  due  to  him  from  the 
deceased  upon  a  simple  contract,    or  the  like,    sue  the 
executor  or  administrator  for  it,  and  there  be  debts  due 
to  others  upon  bonds   and  bills  (t) unsatisfied;  in  this  case, 
the  executor  or  administrator  may  not  pay  this  debt,  nor 
may  he  suffer  the  plaintiff  to  recover  in  this  action ;  for 
if  he  do,  and  he  have  not  assets  besides  to  satisfy  the 
debts  due  upon  bills  and  bonds,  he  must  satisfy  so  much 
out  of  his  own  estate,  as  he  hath  so  paid,  or  suffered  to 
be  recovered   from  him ;    for,  in  the  case  of  an  action 
brought,  he  is  to  plead  and  to  set  forth  these  debts  upon 
especialties,  and  to  say  that  he  hath  no  more  but  what  is 
sufficient  to   satisfy  them,  &c.  and  thereby  he  shall  bar 
the  plaintiff  in  his  action  (?«)•     In  like  manner  it  is,  if  one 
that  hath  a  debt  due  to  him  from  the  deceased  upon   an 
obligation  sue  the  executor  or  administrator  thereupon, 
and  there  be  debts  due  to  others  upon  judgments,  statutes, 
or  recognizances,  and  the  executor  or  administrator  suffer 
the  plaintiff  to  recover  the  debt  due  upon  the  obligation 
for  want  of  pleading  the  judgments,  &c.  or  doth  volun- 
tarily pay  that  debt,  and  he  hath  not  assets  besides  to  pay 
the  debts  due  upon  judgments,  &c.  in  this  case,  he  must 
pay  so  much  out  of  his  own  estate  towards  the  satisfaction 
of  *  the  said  debts  due  upon  judgments,  &c.    as  he  hath     *  P»  479. 
paid  of  the  debt  due  upon  the  obligation  (a;).     Hut  here  it 
must  be  noted,   that  no  judgment  or  statute  that  is  dis- 
charged,  or  is  left  and  suffered  to  lie  by  agreement  to  bar 
others  of  their  debts,  shall  be  any  bar  to  others  that  sue 
for  their  due   debts  upon  obligations,  &c.   and  therefore  if  Covin. 
any  executor  or  administrator  shall  plead  any  such  judg- 
ment, «fcc.  in  bar  of  any  other  debt  sued  for  by  any  other 
creditor,   the  creditor  may  by  special  pleading  set  forth 
this  matter  of  covin,  and  avoid  the  plea  and  bar  of  the 
executor  or  administrator.     If  one  creditor,  whose  debt 
is  in  equal  degree  and  presently  due  and  to  be  paid,  begin 
a  suit  against  the   executor  or  administrator  for  his  debt, 
and  he  hath  notice  that  the  suit  is  begun  against  him,   or 
the  action   is  laid  in  the  county  where  the    executor  or 
administrator  doth  dwell,  or  (as  some  have  said)  in  Louden, 
(in  both  which  cases,  it  seems  he  is  bound  to  take  notice 
thereof  at  his  peril)   and  after  this  suit  begun,  he  doth 
make  voluntary  payment  of  another  debt  in  equal  degree 
in  all  respects,  for  which  no  suit  is  begun  ;  this  is  a  de- 
vastavit  in  the  executor  or  administrator,  and  if  he  have 
not  assets  to  satisfy  him  who  began  his  suit  first,  he  shall 
be  compelled  to  satisfy  so  much  thereof  as  he  doth  volun- 
tarily pay  to  the  other,  and  that  out  of  his  own  estate  (y) ; 
and 

(<)  By  "  bills,"  bills  of  exchange  or  promissory  notes  are  not  to  be  understood,  for  they  are  only 
debts  by  simple  contract.  Debts  secured  by  any  other  specialty,  as  well  as  by  bond,  (that  is,  by  any 
instrument  under  seal,)  must  be  preferred  to  simple  contract  debts  not  under  seal. 

(w)  That  is,  he  must  plead  thorn  if  he  has  notice  of  them  ;  but  if  he  has  no  notice  of  the  existence 
of  any  such  debts,  the  bare  possibility  that  such  may  exist  will  not  be  a  bar  to  the  plaintiff. 

(x)  This,  as  to  judgments,  is  to  be  understood  where  they  are  docketed  according  to  the  act 
4  &  5  W.  SfM.ch.  20  ;  (see  3d  sect,  of  this  act).  Where  they  are  not  so  docketed,  they  staud  upon 
the  same  footing,  in  the  administration  of  assets,  with  mere  specialty  debts. 

(y)  See  the  preceding  page,  not*  (*), 
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and  yet  an  executor  or  administrator  may  make  voluntary 
payment  of  any  debt  due  by  record,  as  by  judgment, 
statute,  &c.  after  such  a  suit  begun,  and  justify  it(z).  If 
two  creditors  in  equal  degree  to  all  purposes  begin  to  sue 
for  their  debts  at  one  time  ;  in  this  case,  the  executor  or 
administrator  cannot  safely  make  voluntary  payment  to 
either  of  them,  unless  he  have  enough  to  pay  them  both ; 
but  his  safest  way  is  to  pay  him  first,  that  in  a  due  and 
legal  proceeding  (for  he  may  not  covinously  help  one  of 
them  to  a  judgment  sooner  (a) )  can  first  recover  it  by 
judgment  and  execution;  and  yet  if,  in  this  case,  no  suit 
be  begun,  the  executor  or  administrator  may  make  volun- 
tary payment  to  either  of  them  in  equal  degree  of  his 
whole  debt,  albeit  he  have  no  assets  left  to  pay  unto  the 
other  any  part  of  his  debt.  If  A.  and  B.  be  two  creditors 
in  equal  degree,  and  A.  begin  his  suit  first,  and  after/?, 
doth  begin  his  suit,  and  it  happeneth  that  B.  bond  Jide 
without  any  covin  or  agreement  between  him  and  the  exe- 
cutor or  administrator,  doth  get  judgment  and  execution 
first;  in  this  case,  the  executor  or  administrator  may  make 
Covin.  payment  to  B.  first  of  all.  But  if  the  executor  or  admi- 

nistrator doth  by  any  covin  and  agreement  help  B.  to  his 
judgment  and  execution  first,  and  by  this  means  he  is  first 
satisfied,  if  there  be  not  enough  left  to  satisfy  A.  he  must 
satisfy  him  out  of  his  own  estate  (&)•  If  two  suits  begin 
at  or  about  one  time,  upon  two  several  obligations,  and 
*  P.  480,  the  executor  is  forced  to  plead  to  them  both*  before  either 
of  them  hath  a  judgment,  so  that  he  cannot  plead  the 
judgment  that  the  other  hath  against  him,  and  he  hath  not 
assets  to  satisfy  both  the  debts  sued  for,  and  after  the 
plaintiffs  in  both  the  suits  get  judgment  and  execution ; 
Quaere,  what  the  executor  or  administrator  may  do  in  this 
case:  and  here  note  by  the  way,  that  it  is  policy  for  a 
creditor  that  hath  cause  to  sue  an  executor  or  adminis- 
trator, to  be  doing  betimes,  and  to  get  judgment  and 
execution  as  soon  as  he  may ;  for  it  falleth  out  in  this  case,  , 
that  he  that  doth  first  come  shall  be  first  served  (c).  After 
all  the  debts  are  paid  in  such  order  and  manner  as  before, 
then  is  the  executor  or  administrator  to  pay  and  to  deliver 
the  legacies  :  and  herein  the  executor  may  prefer  himself 
so,  that  if  any  legacy  be  given  to  him,  he  may  detain  and  Doct.  &  St»» 
deduct  it,  albeit  there  be  nothing  left  to  discharge  the  34. 
legacies  given  to  others  (rf):  and  after  he  hath  satisfied 
himself,  he  may  satisfy  and  deliver  what  legacies  he  will, 
albeit  there  be  not  enough  to  satisfy  all  the  legatees :  or 

he 

(z)  Not,  it  is  conceived,  with  respect  to  a  judgment  not  duly  docketed,  where  a  suit  is  com- 
menced on  one  which  is  duly  docketed, 

(a)  See  supra,  page  478,   note  (s),  contrd. 

(/>)  If  A.  and  B.  are  creditors  of  equal  degree,  the  executors  may,  in  the  administration,  of  legal 
assets,  by  confessing  judgment  to  B.  before  A.  obtains  judgment  in  his  action,  prefer  B.  to  A.,  and 
lie  will  not  be  liable  to  A.  de  bonis  propriis,  on  account  of  giving  such  preference  to  J3* 

(c)  See  more  amply  as  to  the  order  of  payment  of  debts  in  respect  of  their  priority,  in  Swinh.  455. 
2  li).  Com.  511.     Com.  Dig.  tit.  Administration  (C.  2).  Chancery  (3  G.  6).     Yin.  Abr.  tit.  Execu- 
tors (Q.  a.)  to  (X.  a.)    Bar.  Abr.  tit.  Executors,  &c.  (L.  6).    Wentw.  Off.  Ex.  130. 

(d)  Not  law.     An  executor  may  not  prefer  himself  in  retaining  his  legacy,  as  he  may  a  debt  due 
to  him  from  the  testator.    See  Freiwell  v,  Stacij,  2  Vern.  434.    Attorney -General  v.  Robins,  2  P.  Wms* 
#J.    Suinb  29. 


CH.  XXIII, 


OF  A  TESTAMENT. 


480 


Swinb.  part  6. 
sect.  17. 


Co.  5.  83.  9. 

S9. 

Lit.  sect.  233. 
F.  N.  1; 
Dier,  «;;-j. 
Doct.  &  Stti. 

Bro.  Executor, 
90. 

Testament,  '27. 
Stat.  31  Ed.  3. 
c.  H. 

1.1  K<1.  i.  c.  19. 
21  H.8.  2b. 


he  may  pay  to  each  of  the  legatees  a  part  of  their  legacy, 
and  deduct  a  part  out  of  every  legacy,  where  there  is  not 
enough  to  satisfy  all  the  legacies  (e) ;  but  if  any  particular 
thing,  as  a  lease,  a  horse,  or  the  like,  be  given  ;  this  must 
be  delivered  accordingly,  and  may  not  be  sold  by  the 
executor  or  administrator  to  pay  others  all,  or  any  part, 
of  their  legacies :  and  if  there  be  enough  to  pay  all  the 
legacies,  they  must  be  paid  all  according  to  the  will :  and 
it  is  said  by  some,  that  if  an  executor  or  administrator 
make  no  inventory  of  the  goods,  that  he  must  pay  all  the 
legacies  whether  he  have  assets  or  not  (f).  The  last  Fifthly,  in 
tiling  an  executor  or  administrator  is  to  take  care  of,  is,  making  an  ac. 
to  make  an  account,  (for  it  is  held  that  an  executor  or  count, 
administrator  is  not  bound  in  law  or  conscience  to  make 
restitution  for  personal  wrongs)  wherein  this  is  to  be 
known,  that  the  ordinary  may,  if  he  will,  call  the  exe- 
cutor or  administrator  to  account  concerning  the  goods 
and  chattels  of  the  deceased,  either  generally  or  particu- 
larly as  the  case  requireth ;  and  that  with  or  without  the 
creditors  or  legataries  instigation,  within  a  year  or  what 
time  he  will ;  unto  which  account  he  may  call  all  the 
creditors,  and  legataries;  and  therein  the  executor  or 
administrator  must  shew  what  he  hath  received,  and  what 
he  hath  laid  out,  and  prove  it  in  such  sort  as  the  ordinary 
shall  like :  and  then  if  it  be  found  he  hath  faithfully  and 
fully  administered,  the  ordinary  may  acquit  him  of  the 
burthen,  and  then  he  is  discharged  of  all  the  suits  in  the 
spiritual  court;  but  this  account  and  discharge  will  not 
help  nor  avail  him  at  all  to  discharge  him  of  suits  at  the 
common  law  (g\ 

The  office  and  duty  of  the  ordinary,  after  the  death  of  The  office  of 
any  person  within  his  diocese,  is,  if  he  hear  of  any  will  ordinary, 
made,  and  any  executor  appointed,  to  cite  the  executor, 
and  to  compel  him  to  come  in  and  prove  the  will,  and  to 
accept  and  take  upon  him  *  the  administration  of  the  *  P.  481. 
goods,  or  to  refuse  it;  and  if  the  executor  refuse,  or 
if  there  be  a  will  made  and  no  executor  appointed,  the 
ordinary  must  commit  the  administration  cum  testamcnto 
anncxo  to  whom  he  shall  think  fit,  and  take  bond  of  the 
administrator  to  perform  the  will.  And  if  there  be  no 
will  made,  he  is  to  grant  the  administration  of  the  goods 
to  the  next  of  kin,  if  he  or  they  require  it;  and  if  not, 
to  whomsoever  besides  shall  desire  it ;  or,  if  nobody  seek 
it,  he  may  grant  letters  to  whom  he  will  ad  coUigendum 
bona  dcfuncti,  and  thereby  take  the  goods  of  the  deceased 
into  his  own  hands :  and  then  it  seems  he  is  to  pay  there- 
with the  debts  and  legacies  of  the  deceased,  so  far  as  the 
same  will  reach,  in  such  order  as  the  executor  or  adminis- 
trator 


(e)  Where  there  is  not  enough  to  satisfy  all  the  legacies,  the  executor  can  not  prefer  one  to 
sea  (general  ones)  must  abate  pro  rat  a.  If  the  executor  pays  one  legatee  in 

lull,  and  there  is  not  Diffident  to  pay  the  others  in  full  also,  such  legatee  may  in  certain  cases  be 
nad«  to  return!.  See  Hop.  on  Leg.  408,  et  itfra.  With  respect  to  specific  legatees  abating  betweeu 
themM  Ivt-,  see  also  Koper  on  Legacies. 

(/)  Not  law,  it  is  conceived. 

(«•)  bee  further  at  what  time  and  in  what  manner  an  executor  must^account,  in  Swinb.  4$|« 


481  OF  A  TESTAMENT.  CH.  xxm. 

trator  is  to  pay  them.      See  more  of  this  question,  in 
numb.  29,  infra  (h). 

28.  Where  and       An   executor  or  administrator  regularly  shall   charge 
how  an  execu-  others  for  any  debt  or  duty  due  to  the  deceased,  as  the 
trator  ^Imll"8"  deceasecl 'himself  might  have  done;  and  the  same  actions 
charge  others    the  Deceased  might  have  had,  the  same  actions   for  the 
in  respect  of    most  part  the  executor  or  administrator  may  have  also : 
the  estate  of    and  therefore  he  may  have  an  action  a  action  of  account,  *  westm.  2. 
and  dwhatStd, '   b  an  action  of  trespass  de  bonis  asportatis  in  vita  testatoris,  c.  22. 
tiousWanad  re."  C  an  action  of  debt  against  a  gaoler  upon  the  escape  of  a  ,  J£-  J£  117- 
m«dy  he  may  prisoner,  d  a  writ  of  error  upon  the  statute  of  27  Eliz.  ean  a  Co.  ii.  41. 
have  against     attaint  upon  the  statute  of  23  H.  8.  a  writ  of  restitution  «  Co.  6.  80.' 
others,  and        UpOn  the  statute  of  2i  H.  8.    f  an   action  upon  the   case,  f  Co.  9.  86. 
how.          a       UP011  assumpsit  made  to  the  testator,   s  an  indempnitate  e  Stat.  9  H.  6. 
nominis  when  the   deceased's   goods  are  taken  upon  an  <j.  4. 
outlawry  against  another  man  of  his  name,    h  an   action  ^'^ 
of  covenant  for  breach  of  a  covenant  made  to  the  de- 
ceased (i\  *  an  action  upon  the  case,  upon  the  trover  and  *  Co.  5.  27. 
conversion  of  the  goods  of  the  testator,  kan  ejectionefirmce  k  7  H.  4.  6. 
for  an  ejectment  of  the  testator  out  of  a  term,  ]  an  action  i  Co.  4.  50. 
of  debt  for  the  rent  behind  in  the  life-time  of  the  deceased, 
111  an  action  of  debt  for  the  arrearages  of  an  annuity  due  m  Bro.  Execu- 
to  the  testator  in  his  life-time,  "  and  a  ravishment  or  eject-  tor,  169. 
nient  of  ward  for  a  wrong  done  to  the  deceased.     °  But  an  ^"^      ' 
executor  or  administrator  shall  not  charge   another,    or  0(^.9.^9, 
have  any  action  against  him,  for  a  personal  wrong  done 
to  the  testator,  when  the  \vrong  done  to  his  person,  or 
that  which  is  his,  is  of  that  nature,  as  for  which  damages 
only  are  to  be  recovered :  and  therefore   an  executor  or 
administrator  cannot  sue  another  for  the  beating  or  wound- 
ing of  the  deceased,  or  for  a  trespass  done  to  him  in  his 
cattle,  grass,  or  corn,  or  for  waste  done  by  his  tenant  in 
his  lands  ;  for  these  are  said  to  be  personal  actions  which 
die  with  the  person,  according  to  the  rule,  actio  personalis 
moritur  cum  persona. 

If  the  testament  be  kept  from  the  executor,  he  may  36  H.  6.  7. 
have  remedy  to  recover  it  in  the  spiritual  court :  so  if  the  Co- 8- 13°* 
goods  of  the  deceased  be  kept  from  him,  he  may  sue  there 
*  P.  482.     for  them  if  he  will,  or  *  he  may  sue  in  any  court  of  com- 
mon law.     And  if  there  be  a  will,  and  an  executor  made, 
or  two  administrations  granted  together,  he  that  is  rightful 
executor  or  administrator  may  sue  the  wrongful  adminis- 
trator for  the  goods  in  his  custody. 

If  one  grant  a  rent  out  of  his  land  for  life,  provided  Co.  super  Lit- 
that  it  shall  not  charge  his  person,  and  the  rent  is  behind,  146. 
and  the  grantee  dieth;  in  this  case,  the  executor  or  ad- 
ministrator of  the  grantee  may  have  an  action  of  debt  for 
these  arrearages. 


(A)  And  further  as  to  the  office  of  the  ordinary,  in  Vin.  Abr.  tit.  Executors  (A).    Bac.  Abr.  tit. 
Executors.  &c.  (E).     Stat.  4  Ann.  c.  16.  s.  16. 

(i)  For  a  covenant  hroken  in  the  life-time  of  the  testator,  the  executor,  and  not  the  I 
assignee,  shall  have  the  action  of  covenant;  although  it  were  a  covenant  real,  which  runs  wii 
land,  the  damages  shall  he  recovered  by  the  executor,  though  not  named,  as  he  persoi 
rents  the  testator.    See  Lucy  v.  Levington,  2  Lev.  26.  and  Vent.  175. 
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Co.  4.  50.  If  any  rent,  or  arrearages  of  rent,  be  due  to  me  upon 

Stat.  32  H.  8.   a  grant  of  rent  out  of  any  land  to  me,  or  reservation  of 

c.  37.  rent  Upon  any  estate  made  by  me  of  land  ;   in  tbese  case?, 

my  executor  or  administrator  may  liave  an  action  of  debt 

for  this  rent,  or  he  may  distrain  for  it,  so  long  as  the  land 

chargeable  with  the  rent,  and  out  of  which  it  doth  issue, 

is  in  his  possession  that  ought  to  pay  it,  or  in  the  posses- 

sion of  any  one  that  doth  claim  by  or  under  him. 

See  Stat.  If  any  of  my  household  servants  do  convey  away  and 

38  H.  6.  c.  2.  eloign,  or  destroy  any  of  my  goods;  my  executor  or 
administrator  may  have  a  special  commission  out  of  the 
Co.  5.  ;>;».  Chancery  to  inquire  of  and  to  punish  it.  And,  in  case 
Hro.  Trespass,  w|iere  a  man  doth  sue  as  executor  or  administrator,  he 
vtfl'  Pvp/.iitnr  must  in  his  action  name  himself  as  he  is  ;  i.  e.  if  he  be  an 

r  liz.  JiiXcCUiur,  ,      .    . 

14.  executor,  he  must  name  himselt  so  ;    and  it  an  adminis- 

trator, he  must  name  himself  so  :  and  if  there  be  many 
executors,  and  some  accept  and  some  refuse,  if  they  bring 
any  action,  they  must  be  all  named  in  the  writ  :  and  yet 
if  one  executor  have  goods  in  his  possession  and  he  alone 
soil  them,  perhaps  for  this  contract  he  may  bring  an  action 
for  the  money  in  his  own  name  ;  so  also  if  the  goods  be 
taken  out  of  his  possession  alone,  it  is  said  he  alone  may 
sue  for  them  ;  but  the  safest  way  in  these  cases  is  to  sue 
in  the  names  of  all  the  executors;  for  the  possession 
of  one  of  them  is  said  to  be  the  possession  of  all  of 
them  (k). 

Co.  super  Lit.  An  executor  or  administrator  regularly  shall  be  charged  29.  Where  and 
209.  5.  17.  by  others,  for  any  debt  or  duty  due  from  the  deceased,  ?ow  Jadmtnisl 
Dier,  14.  |3.  as  t|ie  deceased  himself  might  have  been  charged  in  his  t^tor  shall  be 
Duct.  *  life-time,  so  f.ir  forth  as  he  hath  any  of  the  estate  of  the  charged  by 

liro*.  Descent,  deceased  to  discharge  the  same.     And  therefore  if  a  man  others,  and 
5J.  bind  himself  by  obligation  or  covenant  to  pay  money,  or  wlljl  actl°ns 

do  any  such-like  thing;  and  do  not  bind  his  executors  or  JJay  blTliad 
administrators   by   name;    in  this  case,    the  executor  or   against  him,  or 
administrator  may  be  sued  and  may  be  charged   as  far  not. 
forth,  &c.  as  if  they  were  named.     And  yet  where  the 
covenant  is  but  personal,  as  where  one  doth  make  a  lease 
for  years,  and  the  lessor  doth  covenant  to  pay  the  quit 
rents,  but  he  doth  not   say  during  the  terra;    by  this  it 
seems  the  executor  or  administrator  of  the  lessor  shall 
0  Co.  9.  86.       not  be  charged  (/).     °An  action  of  the  case  lieth  against 
Plowd.  182.      ]}{m  UpOn  assirmpsit  of  the  simple  contract  of  the  testator, 

especially  *  where  the  ground  of  the  assumpsit  is  a  true      *  p%  433, 
F.  N.B.  121.    debt,    a  rationabili  parte  bonorum   lieth   against   him;  a 

detinue 

(k)  "  Where  there  are  divers  executors,  the  action  commenced  by  them  ought  to  be  comincnci'd  in 
all  their  names,  and  not  in  the  name  of  some  of  them  only  ;  because  they  all  represent  the  person 
of  the  testator,  therefore  they  must  join  in  all  suits  brought  to  recover  his  estate,  and  as  well  tho>r. 
who  refused,  as  those  who  proved  the  will,  must  be  named  ;  but  where  they  are  defendants,  tin»s«- 
only  are  to  be  named  who  proved  the  will,  Swinb.  6th  edit,  page  3^4.  See  more  amply,  what  w 
may  be  brought  by  executors  or  administrators,  and  iu  what  manner,  in  Com.  Di<:.  nt.  AdminUtri- 
tion  (B.  IS).  Bac.  Abr.  tit.  Executors,  &c.  (N)  and  (O).  Went.  Oif.  Ex.  95.  Godol.  Orp.  Leg.  154. 
Vin.  Abr.  tit.  Executors  (Q)." 


(/)  If  the  covenant  was  that  he,  his  executors  or  administrators,  would  pay  the  rent,  would  not  tlir 

t  did  nut  rxpn-^ly  say 
he  may  get  quit  ot 


executors  and  administrators  in  that  case  he  liable,  even  though  the  covenant  did  nut 
during  the  term  '.     If  a  lease  be  of  no  value,  and  the  executor  has  uo  assets,  h 
nants  by  giving  up  the  lease.     See  Toller's  Ex.  &  Adui.  109. 
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detinue  lieth  against  him  for  the  goods  delivered  to  the  3  H.  6.  35. 
deceased,  if  the  executor  or  administrator  do  still  continue  n  H.  4.  45. 
the  possession  of  them;  and  also  an  action  of  debt  lieth 
against    him  for  arrearages  of  account  found  upon  the 
deceased  before  auditors. 

The  executor  or  administrator  of  the  father,  that   hath  stat.  25  Ed.  i. 
levied  aid  of  his  tenant  for  the  marriage  of  his  daughter,  c.  11. 
shall   be   charged   with    it,    and   the   daughter   may  sue 
for  it. 

The  executor  or  administrator  of  a  guardian  in  chivalry,  F.  N.  B.  56. 
that   doth   commit  waste   in  the  ward's  lands,    shall   be 
charged,  and  may  be  sued  by  the  heir  for  it. 

If  a  man,  possessed  of  a  term  of  years,  devise  it  to  Co.  5.  12. 
another,  and  the  executor  or  administrator  of  the  devisor,  Co-  8-  94- 
before  the  assent  to  the  legacy,  doth  commit  waste  in  the 
land  in  lease;  in  this  case,  he  shall  be  charged  with,  and 
may  be  sued  for,  this  waste  by  him  in  reversion  :  but  if 
the  executor  die,  his  executor  shall   not  be  charged  with 
it :  for  it  is  a  personal  wrong  that  dieth  with  the  person. 

If  a  bishop  grant  an  annuity  out  of  his  lands  to  /.  S.  for  Dier,  370. 
life,  and  die ;  in  this  case,  it  seems  the  executor  or  ad- 
ministrator of  the  bishop  shall  be  charged  with  the  arrear- 
ages due  in  the  bishop's  time. 

If  a  lease  for  years  be  made  rendering  rent,  and  the  Bro.  Executor, 
rent  is  behind  and  the  lessee  die  ;  in  this  case,  the  exe-  J27. 
cutor  or  administrator  of  the  lessee  shall  be  charged  for  Co'  3<  24i  22' 
this  rent.      So  also  if   lessee  for  years  assign   over  his 
interest  and  die,   his  executor  or  administrator  shall  be 
charged  with  the  arrearages  before  the   assignment,  but 
not   with   any  of   the   arrearages   due   after   the   assign- 
ment (m). 

The  executor  or  administrator  of  a  customer  or  comp-  Bro. Executor, 
troller  shall  be  charged  upon  a  taille    (or  tally)    of  the  157. 
Exchequer  shewed  to  the  testator  (ri). 

The  executor  or  administrator  shall  be  charged  for  a  Westm.  2. 
ravishment  or  ejectment  of  ward  by  the  deceased.  c.35. 

The  executor  or  administrator  may  be  charged  in  the  Trin.  7  Jac. 
spiritual  court  for  tithes  due  from  the  deceased  :  but  he  B.  K. 
may  not  (as  it  seems)  be  sued  in  any  temporal  court  for  F- N*  **• 51- 
them. 

The  executor  or  administrator  of  a  man  that  recovereth  Curia,  21  Jac. 
a  debt  upon  a  judgment  had   by  the  deceased,    shall  be  B.  R. 
chargeable  with  restitution,  if  the  judgment  be  reversed 
for  error, 

An 


(m)  This  is  to  1x3  understood  of  the  case  where  the  lessee  had  not  entered  into  an  express  covenant 
for  payment  of  the  rents,  and  where  the  lessor  had  accepted  of  the  assignee  as  his  tenant.  Where 
the  lessor  has  entered  into  an  express  covenant  that  he,  his  executors  and  administrators,  will  pay  the 
j-ent  during  the  term,  there,  his  assigning  over  his  lease  will  not  exempt  him  or  his  executors  from 
being  sued  on  the  covenant  for  payment  of  the  rent,  notwithstanding  the  lessor  may  have  accepted 
the  assignee  as  his  tenant ;  and  even  where  there  is  no  express  covenant  for  payment  of  the  rent,  the 
lessee  and  his  executors  or  administrators  will,  notwithstanding  assignment,  be  liable  on  the  implied 
covenant  contained  in  the  reddendum,  unless  the  lessor  has  accepted  the  assignee  as  his  tenant. 

(n)  As  to  the  remedies  of  the  crown  against  the  possessions  of  its  debtors ;  see  note  svpra,  page 
356  If  et  infra. 
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Co.  9.  87.  An  executor  or  administrator  shall  not  be  charged  for 

F.  N.  B.  iir.  any  personal  wrong  done  by  the  deceased  ;  and  therefore 
Dier,  322.  no  actjon  m2Ly  De  brought  against  him  for  any  such  cause ; 
Doct.  &  Stii.  as  Decause  the  deceased  did  burn  the  deed  of  the  plaintiff, 
76.  suffer  a  prisoner  at  his  suit  to  escape,  cut  down  his  trees, 

Co.  8.  94.  133.  eat  up  his  grass,  beat  or  wound  the  *  body  of  the  plaintiff,  *  P.  484. 
defame  him  in  his  name,  or  the  like;  for  all  these  are 
said  to  be  personal  actions  that  die  with  the  person ; 
neither  is  there  any  remedy  to  be  had  against  the  executor 
or  administrator  in  equity  in  these  cases,  neither  shall  he 
be  charged  in  any  action  of  account  for  any  receipt  or 
occupation  by  the  deceased.  And  yet  perhaps  an  action 
of  the  case  may  lie  in  this  case  (o) :  neither  will  an  action 
of  debt  lie  against  him  upon  simple  contract  of  the  de- 
ceased, but  an  action  of  the  case  only.  Neither  will  an 
action  lie  against  an  executor  or  administrator  upon  an 
arbitrament  made  in  the  life-time  of  the  deceased,  albeit 
Adjudged  ^  ')e  made  in  writing  (p).  Neither  will  any  action  lie 
Hil.  40  Eiiz.  against  any  executor  or  administrator  for  costs  given  in 
the  Star-chamber  or  Chancery  against  the  deceased  in  a 

H°|VTjacCaSC>  Sllit  tliere  ;  bnt  wlien  the  party  dieth'  tne  same  is  lost(?)  : 
B.R.  per  three  and  wuere  a  man  doth  sue  an  executor  or  administrator  in 
Justices.  a  suit,  he  must  charge  him  as  he  is,  viz.  if  he  be  an 

Co.  9.  39,  40.  executor,  he  must  sue  him  by  that  name;  if  an  ad  mini  8- 
B9r°i??ec"tor>  trator,  then  by  that  name.  And  where  there  be  many 
Fiti.  Brief  executors,  and  have  all  accepted,  they  must  be  all  sued ; 
sii.  but  if  some  of  them  have  refused,  perhaps  the  suit  may 

be  good  enough  against  the  rest(r).  But  otherwise  one 
executor  cannot  be  charged  without  his  companions,  ex- 
cept it  be  in  the  case  of  summons  and  severance,  and  in 
some  special  case  where  one  alone  doth  the  wrong  and  the 
like,  as  where  one  executor  alone  doth  detain  the  deeds 
from  the  heir ;  for  in  this  case,  he  alone  may  be  charged. 
See  more,  infra,  at  numb.  39  (s). 

21  Ed.  4.  25.          All  the  executors,  where  there  be  more  than  one,  be  30.  What  act 
4  H.  7.  4.  they  never  so  many,  in  the  eye  of  the  law  are  but  as  one  oue  executor 

man ;  in  which  respect  the  law  doth  esteem  most  acts  done  or  adfn'nistra- 
Bro. executor,    ,  Jr.,  ..     »Al_          tor  alone  may 

66.  30.  65.          ty  or  to  an7  one  of  them»  as  acts  done  bJ  or  to  a11  of  them-   do;  and  where 
9  Ed.  4.  12.       And  therefore  the  possession  of  one  of  them  of  the  goods  the  act  or 
Fitz.Exeeutor,   and  chattels  of  the  deceased,  is  esteemed  the  possession  laches  of  one 
of  them  all ;  payment  of  debts  by  or  to  one  of  them  is  ™aba!-!f  JUdi°e 
esteemed  payment  by    or  to   them   all;  the  sale  or   gift  pinion  'and™' 
of  one  of  them  of  the  goods  and  chattels  of  the  deceased,  where 'not. 

is 


(o)  There  is  no  doubt  but  an  action  on  the  case  will  lie. 

(;»)  This  doctrine  cannot  be  correct,  at  least  there  must  be  various  exceptions  to  so  general  a 
position  ; — if  a  sum  of  money  is  awarded  to  be  paid  by  a  person  and  he  dies  without  paying  it,  there 
is  no  doubt,  it  is  conceived,  but  his  executor  or  administrator  may  be  sued  upon  the  award  ;  and  90 
in  many  oilier  cases. 

(q)  Query  of  this? 

(r)   See  note  (fc)  to  page  482,  and  also  Wentw.  Off.  Ex.  9.5. 

(«)  u  And  further  as  to  what  actions  may  be  brought  against  executors  and  administrators,  and  in 
what  manner,  see  Hac.  Abr.  tit.  Executors,  &c.  (P).  Com.  Dig.  tit.  Administration  (B.  14).  Wentw. 
Off.  Ex.  116.  Swinb.  397.  Vin.  Abr,  tit.  Executors  (H.  a).  Godol.  Orp.  Leg.  162." 
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31.  What  act 
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•what  remedy 
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is  the  sale  and  gift  of  them  all ;  a  release  made  by  or  to 
one  of  them,  is  a  release  by  or  to  them  all;  and  the  assent 
of  one  of  them  to  a  legacy  the  assent  of  them  all.     And  Adjudged  M. 
therefore  if  there  be  two  executors,    and    one  of   them  39  &  40  Eliz. 
deliver  up  the   obligation  to  the  debtor  whereby  he   is  B-  R' 
bound,  the  other  executor  shall  not  recover  it  in  a  detinue. 
So  if  two  executors  have  lands  or  goods  in  execution,  and 
one  of  them  release  all  his  interest,  this  is  a  total  dis- 
charge of  the  execution.     And  yet  if  in  this  case  there  be  Cromp.Jac.45. 
any  fraud  between  the   executor  and  the   creditor  (t}  in  4  H.  7.  4. 
this  matter,  and  there  be  not  assets  besides  to  pay  all  the 
debts  and  legacies,  here  perhaps  the  other  executor  may 
Lave   remedy  in  equity  against  his  co-executor  and  the 
creditor  (w).     But  how  the  law  is  of  administrators,  quare; 
for  some  think  that  one  *  of  them  also  may  sell  goods, 
release  debts,  plead   to  actions,  or  the  like,  without  the 
other  (x). 

If  one  executor  attorn  to  the  grant  of  a  reversion,  or  a  Dier,  210. 
rent,  this  is  as  good  as  if  they  did  all  attorn,  and  will   5<i'r'-31't0 
bind  all  the  rest ;  as  in  case  of  an  assent  to  a  legacy  ;  for  jugtJc^"^^. 
in  this  case  the  assent  of  one  will  bind  all  the  rest,  albeit  ridge,  4. 
there  be  not  enough  to  pay  the  debts  besides  the  legacy 
given  away  by  assent ;  but  his  assent  shall  not  hurt  his 
co-executors  in  a  devastavit. 

If  one  executor  appear  to  an  action  sued  against  them   Co.  9.  38. 
all,  or  plead  a  plea  to  it ;  this  for  the  most  part  shall  be   Dier,  210. 
said  to  be  the  appearance  and  plea  of  them  all,  and  shall 
bind  the  rest. 

If  two  executors  sue  together,  and  one  of  them  is  sum-   Dier,  319.  210. 
moned  and  severed ;    in   this  case,  he  that  is  summoned  16  "• 7* 4t 
may  before  judgment  release  the  duty ;  but  if  the  other 
prosecute  to  judgment  first,  and  then  he  that  is  severed 
acknowledge  satisfaction,  this  will  not  benefit  the  defend- 
ant, nor  bar  the  rest  that  are  plaintiffs  in  the  judgment. 
And  if  three  executors  sue,  and  two  are  summoned  and 
severed,  and  the  third  recover  and  die ;  in  this  case,  the 
other  two  shall  have  execution.     See  more,  at  numb.  27, 
supra  (y). 

One  executor  or  administrator  cannot  give  or  sell  any  27  H.  8.  21. 
of  the  goods  or  chattels  of  the  deceased  to  another  exe-  6  H.  7.  5. 
cutor  or  administrator ;  and  therefore  they  may  not  make 
division  of  the  goods  amongst  themselves ;  and  regularly  g~' 
one   of  them   cannot  sue  another  of  them.     And  there- 
fore if  one  keep,  give,  or  sell  all  the  goods,  release  debts, 
or  the  like,  in  the  disturbance  of  the  execution  of  the  will 
or  due  administration  of  the  estate;   it  seems  the  other 

hath 


(0  Query,  debtor? 

(u)  Query,  debtor?  And  the  creditors  of  the  testator  who  were  prejudiced  by  the  fraud  woujd; 
have  a  remedy  against  the  fraudulent  executor  and  debtor. 

(x)  With  respect  to  administrators,  it  would  appear  that  they  have  not  the  same  power  as  executors 
have,  but  that  they  must  join  in  bringing  or  pleading  to  actions,  executing  releases,  assigning 
leaseholds,  &c. 

(y)  And  see  Wentw.  95,  and  2  Bac.  Abr.  396. 
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Plowd.  543. 
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Entries,  11. 


Dior,  210. 
Doct.  &  Stu. 


OF  A  TESTAMENT. 

hath  no  remedy  against  him,  except  it  be  in  the  case 
of  covin  before  :  but  if  all  the  residue  of  the  goods  and 
chattels  after  debts  and  legacies  paid  be  given  to  one  of 
the  executors  alone;  and  after  the  debts  and  legacies  paid, 
the  rest  do  detain  it  or  any  part  of  it  from  him  ;  in  this 
case,  perhaps  he  may  have  some  remedy  against  them. 

If  the  debtor  make  his  creditor  and  another  his  execu- 
tors, and  the  creditor  doth  refuse  the  executorship,  and 
the  other  doth  accept  it;  in  this  case,  the  creditor  may 
sue  the  acting  executor  for  this  debt  :  but  if  both  prove 
the  will,  and  one  of  them  die,  the  surviving  co-executor 
cannot  sue  the  executor  of  the  dead  executor  for  this  debt. 
And  if  one  make  a  woman  and  two  others  his  executors, 
and  a  creditor  before  she  doth  accept  of  the  executorship 
doth  marry  her;  in  this  case,  he  may  sue  the  other 
executors  for  this  debt;  but  if  she  have  accepted  of  the 
executorship  first,  contra  (z). 

A  dcvastavit  or  waste  in  an  executor  or  administrator  is 
\vhcn  he  doth  mis-employ  the  estate  of  the  deceased,  and 
mis-demean  himself  in  the  managing  thereof  against  the 
trust  reposed  in  him.  *  And  this  may  be  done  divers 
ways,  as  1.  When  the  executor  or  administrator  doth 
bestow  more  upon  the  funeral  of  the  deceased  than  is 
meet,  having  respect  to  his  degree  and  estate.  2.  When 
he  doth  pay  legacies  in  money,  or  assent  to  legacies  given 
in  other  things  before  the  debts  are  paid,  and  hath  not 
enough  besides  to  pay  the  debts.  3.  When  he  doth  not 
pay  the  debts  in  that  order  and  manner  as  is  before  set 
down;  but  doth  pay  them  first  that  he  should  pay  last, 
and  he  hath  not  enough  to  pay  them  all.  4.  When  he  doth 
release  a  debt  or  duty  due  to  the  deceased  before  he  doth 
receive  it;  or  when,  the  goods  ef  the  deceased  being 
taken  from  him,  he  doth  release  to  him  that  "doth  take 
them  the  action,  whereby  he  may  recover  them.  5.  When 
he  doth  sell  the  goods  of  the  deceased  much  under  value, 
especially  if  it  be  with  covin,  as  to  his  near  friends,  to 
his  own  use,  or  the  like  ;  but  otherwise  to  sell  them  under 
value,  especially  where  he  cannot  conveniently  make 
more  of  them,  is  no  waste.  All  these,  and  such  like  acts 
as  these,  are  said  to  be  a  waste  in  an  executor  or  admi- 
nistrator; and  being  discovered  against  him  by  the  return 
of  the  sheriff,  (or  as  some  think  by  inquest  of  office)  it 
will  produce  this  effect,  to  make  the  executor  or  adminis- 
trator chargeable  for  so  much  as  he  hath  mis-employed 
and  wasted)  de  bonis  propriis  ;  so  that  any  creditor  may 
charge  him  for  the  debt  due  to  him  from  the  testator  as 
for  his  own  proper  debt;  and  for  so  much  the  execution 
shall  be  made  against  him  upon  his  own  body,  lands,  and 
goods:  and  yet  so  as  one  executor  or  administrator  shall 
not  be  charged  for  the  waste  of  another;  for  if  there  be 
many  executors  and  one  of  them  only  doth  commit  the 

waste, 
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(3ft  On  the  subject  of  the  right  of  executors  to  retain  debts  due  to  themselves,  see  a  valuable  note 
in  Tlidnias'b  Co.  Lit.  vol.  ii.  page  453. 
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\vaste,  he  only  shall  be  punished  for  this  waste.  And  the 
executor  or  administrator,  if  he  do  commit  a  waste  in 
the  gift  or  sale  of  goods,  shall  answer  it  alone  :  For  he  to 
whom  the  goods  are  given  or  sold,  shall  not  be  punished 
for  it  (a)  ;  neither  shall  the  executor  or  administrator  of 
the  executor  or  administrator  be  punished  for  it  after  his 
death  (6).  And  howsoever  the  husband  shall  be  charged 
in  a  devastavit  for  the  waste  of  himself  or  his  wife,  where 
she  is  an  executrix  whilst  they  both  live  together;  yet 
if  a  woman  executrix  take  a  husband,  and  during  the 
marriage  he  or  she  doth  commit  a  waste,  and  after  she 
die  ;  in  this  case,  it  seems  the  husband  shall  not  be 
charged  for  the  waste  himself  or  his  wife  did  :  Sed  qucere 
of  this(c).  For  if  a  void  administration  be  committed, 
and  the  administrator  do  waste  the  goods,  and  after  the 
administration  is  committed  to  another;  in  this  case,  the 
first  administrator  may  be  charged  by  the  creditors  for  the 
waste  done  in  his  time.  But  an  executor  or  administrator 
may  lawfully  sell  or  convert  the  goods  of  the  deceased  to 
his  own  use,  so  as  he  convert  the  money  to  the  use  of  the 
deceased,  in  payment  of  debts,  or  the  like,  and  pay  so 
much  of  his  own  money  as  the  *  goods  so  converted  to  his 
use  are  worth ;  and  these  acts  are  not  esteemed  a  waste  in 
him.  Also  he  may  sell  any  special  legacy  that  is  given, 
and  this  is  no  waste  in  him ;  howbeit  it  is  a  wrong  to  the 
legatee,  if  there  be  assets  to  pay  debts  besides.  And 
when  he  hath  enough  to  pay  all  the  debts  and  legacies, 
then  he  may  dispose  of  the  whole  estate  how  he  will, 
without  any  prejudice  to  himself  at  all(rf). 

An  executor  of  his  own  wrong  is  one  that  is  neither 
lawful  executor  nor  administrator,  and  yet  doth  take  upon 
him  to  do  and  act  such  things  as  are  only  fit  for  and  pro- 
per to  an  executor  or  administrator  :  as  to  take  the  goods 
of  the  deceased  into  his  own  possession;  give  and  sell 
them ;  pay  the  debts  of  the  deceased  therewith;  release 
the  debts  due  to  the  deceased  ;  and  the  like  (e).  And  a 
man  may  make  himself  such  an  executor  by  any  such  inter- 
meddling with  the  office  and  work  of  an  executor,  as  fol- 
io weth  :  1.  By  proving  the  will  with  the  money  of  the  dead ; 
but  to  prove  another  man's  will  at  my  own  charge,  will  no 
more  make  me  chargeable  as  executor  of  mine  own  wrong, 
than  to  bury  the  deceased  in  a  decent  manner  out  of  my  own 
estate.  2.  By  a  seizing,  gaining,  keeping,  and  using  the 

goods 

(a)  The  creditors,  legatees,  or  next  of  kin,  would,    it  is  conceived,   have  a  remedy  in  equity 
against  a  person  who  either  fraudulently  purchased,  or  obtained  any  of  the  goods  as  a  gift;  and  he 
•would  be  obliged  either  to  restore  the  goods  in  specie,  or  the  value  of  them. 

(b)  It  can  hardly  be  doubted,  it  is  presumed,  but  the  husband  would  be  chargeable,  at  least  in 
equity,  for  the  waste  committed  by  himself. 

(c)  By  the  act  of  the  4  &  5  Wm.  $  Mary,  ch.  24.  sect.  12,  it  is  enacted,  that  the  executors  and 
administrators  of  executors  and  administrators  who  have  wasted  the  goods  of  the   first  testator  or 
intestate,  shall  be  liable  as  the  parties  so  wasting  the  goods  would  themselves  have  been  liable. 

(d)  If  there  were  a  residuary  legatee,  the  executor  would  be  accountable  to  him  for  the  residue  ; 
or  if  there  were  not,  then  to  the  next   of  kin  of  the   testator ;  unless  he  (the  executor)  was  enti- 
tled  to   the  residue  for  his  own   benefit. — For  information   on   this  latter  point,  see  Toller's  Ex. 
p-age  275.     An  administrator  must  always  be  possessed  of  the  residue  (after  payment  of  debts)  for 
the  next  of  kin. 

(<?)  Such  sales,  releases,  &c,  are  bad  against  the  rightful  executor. 
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goods  of  the   deceased   as   a  man's  own,  especially  if  he 
convert  them   to  his  own  use,  sell,  or   otherwise  dispose 
them ;  and  every  colour  of  title  will  not  help  in  this  case ; 
for  if  a  man  make  a  deed  of  gift  of  all  his  goods  and  chat- 
tels to  another,  and  dieth  intestate,  and  this  in  truth  is 
fraudulent  and  in  trust,  and  the  donee  after  the  death  of 
the  donor,  doth  dispose  of  these  goods  and  chattels  as  his 
own  ;  in  this  case,  and  by  this  means,  he  shall  be  esteemed 
as  executor  of  his  own  wrong.     And  yet   if  the   deed  of 
gift  be  bona  fide,  in  satisfaction  of  a  just  debt,  and   the 
goods  be  no  more  than  the  debt,  it  may  be  otherwise :  but 
if  the  goods  be  much  more  than  the  debt,  there  it  seems 
it  shall  be  charged  so  for  the  overplus ;  and  that,  whether 
he  have  them  in  possession  or  not ;  and  so  was  the  opinion 
of  Justice  Jones  at  Gloucester  assizes,   9  Car.     If  the  ordi- 
nary grant  letters  ad  colligendum  4*  vendendum   the   goods 
of  the  deceased  that  are  like  to  perish,  and  /.  S.  to  whom 
the  letters  are  made,  under  colour  thereof,  doth  take  and 
sell  the  goods  ;  hereby  he  may  make  himself  chargeable, 
as  executor  of  his  own  wrong ;  for  the  ordinary  hath  no 
such  power  himself,  and   therefore  he   may  not  give  that 
power  to  another.     If  a  man  that  is  next  of  kin  procure  a 
beggar  or  a  stranger  to  take  out  an  administration,  and  then 
to   make  him  a  deed  of  gift  of  all  the  goods  for  a  small 
matter ;  he  may  be  thus  charged   for  the  overplus  of  the 
worth  of  the  goods  more  than   he   gave.     So  if  a  debtor 
procure  such  an  administration  to   be  taken  out,  and  then 
get  a  release  of  his  debt  from  the   administrator ;  this  may 
make  him   chargeable  as   executor  of  his  own  wrong,  for 
so  much  as  bis  debt  doth  come  unto(y).    And  yet  a  *  man 
may  take  away  his  own  goods,  that  were  in  the  hands  of 
the  deceased,  without  danger :   and  every  having  and  pos- 
sessing of  the  goods  of  the  deceased  will  not  make  a  man 
executor  of  his  own  wrong  ;  for  if  a  man  die  in  my  house 
and  have  goods  there,  and  I  keep  them  until  I  can  be  well 
discharged  of  them ;  this  will  not  make  me  chargeable  as 
executor  of  mine  own  wrong.     So  if  I  do  only  lay  up  the 
goods  of  the  deceased  to  preserve  them  in  safety  for  him 
that  shall  have  right  to  them,  this  will  make  me  no  more 
.chargeable,  than  if  I  take  an  inventory  of  all  the  goods  of 
the  deceased.     So   if  another  man   take  the  goods  of  the 
deceased,  and  sell  them  to  me,  or  give  them  to  me  ;  how- 
soever this  will  make  him  chargeable  as  executor  of  his  own 
wrong,  yet  this  will  not  make  me  so  chargeable  (g).     Nei- 
ther will  every  disposition  of  the  goods  of  the   deceased 
make  a  man  executor  of  his  own  wrong ;  for  if  a  man  sell 
some  of  the  goods  of  the  deceased  (where  there  is  need)  to 
help  forward  a  decent  funeral  of  the  body  of  the  deceased ; 
Fitz. Executor,  this  is  no  such  disposition  as  to  make  a   man  chargeable 
thus.     So  if  I  deliver  the  wife  of  the  deceased  her  neces- 
sary 
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(/)  If  an  executor  or  administrator  become  insolvent,  and  a  debtor  to  the  testator  or  intestate's 
^state,  pay  the  debt  to  such  insolvent  executor  or  administrator  with  a  knowledge  of  his  insolvency, 
a  court  of  equity  would  compel  him  to  pay  it  over  again. 

(£•)  See  $upra,  page  406,  note  (a). 
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sary  wearing  apparel ;  or  if  I  be  wife  to  the  deceased,  and 
take   it  myself.     So  where   I  take   any  of  the  deceased's 
goods  into   my  hands   by  mistake,  supposing  them  to  be 
mine  own,  or  under  colour  of  title ;  as  when  I  have  a  good 
deed  of  gift  or  sale  of  them  without  any  fraud  or  covin ;  or 
under  a  good  authority,  as  when  I  take  them  upon  a  war- 
rant from  the  sheriff  that  hath  process  out  of  the  Exche- 
quer to  take  them ;  or  as  a  trespasser  only,  as  when  I  kill 
or  otherwise  abuse  the  cattle ;  such  an  intermeddling  with 
the  goods  of  the  deceased  will  not  make  a  man  chargeable 
as  executor  of  his  own  wrong,  neither  may  I  be  so  charged 
in  these  cases.     The  third  way,  by  which  a  man  may  make  See  the  cases 
himself  chargeable  as  executor  of  his  own  wrong,  is  by  before, 
delivering  of  the  goods  of  the  deceased  to  creditors  in  sa- 
tisfaction of  their  debts,  or  by  selling  any  of  the  goods  of 
the  deceased  to  pay  the  debts  of  the  deceased,  and  pay- 
ing the  same  with  the  money  made  thereof;  but  to  pay  the 
deceased's   debt  with   a  man's  own  money,  will  not  make 
him  so  chargeable.     The  fourth  way,  by  which  a  man  may 
make   himself  so  chargeable,  is   by  receiving  any  of  the 
debts  due  to  the  deceased.     The  fifth  way,  by  which  a  man  Dier,  166.. 
may  make  himself  chargeable  so,  is  by  releasing  any  debts 
or  duties  due  to  the  deceased.    The  sixth  way,  by  deliver-  Dicr,  166. 
ing  any  legacies  given  by  the  deceased  in  kind,  or  by  pay- 
ing any  legacies,  except  it  be  with  a  man's  own  money. 
The  seventh  way,  by  taking  a  man's  legacy  given  to  him, 
before  the  executor  have  accepted  of  the  executorship,  and 
assented  to  the  legacy.     The  eighth  way,  by  suing  as  exe- 
cutor to  the  deceased  for  any  debt  due  to  the  deceased. 
And  the  ninth  way,  by  taking  upon  him  to   sell  the  lands 
of  the   deceased  as  his  executor  (K).     In  all  these  cases, 
*  P.  489.      *  and  by  all  these  and  such  like  means,  a  man  may  make 

himself  an  executor  of  his  own  wrong ;  so  that  if  an  exe-  Dier,  105. 
cutor,  after  he  hath  legally  waived  the  executorship,  or  an 
administrator  after  his  administration  is  repealed  and  re- 
voked, intermeddle  with  the  estate  in  any  such  manner.,  he 
maybe  charged  as  executor  of  his  own  wrong:  and  if  a  Dier,  166. 
woman  take  more  of  her  wearing  apparel  than  is  necessary  33  H.  6.  31. 
and  convenient  for  one  of  her  rank,  and  condition,  without 
legacy  of  the  husband,  and  licence  of  the  executor,  she 
may  be  charged  thus. 

And  if  a  man  under  colour  of  an  administration  that  is  Dier,  255.160. 
not  good,  or  of  a  commission  ad  colligendum  bona  defuncti  Co.  5.  34. 
that  is  not  good,  or  of  a  will,  when  in  truth  there  is  none  at  ^  39' 
all,  or  no  good  will,  do  take  upon  him  to  intermeddle  with 
the  goods,  and  to  dispose  of  the  estate  in  manner  as  afore- 
said, by  this  means  he  may  make  himself  chargeable  thus. 
And  in  these   cases,  and  by  these  means,  such  persons 
that  do   so    intermeddle,  do  make  themselves  to  be  ac- 
counted  in  law,  executors ;  but  executors  by  wrong  only, 
and  not  executors  by  right.     And  therefore  such  persons  Co.  5.  34. 
have  not  the   favor  nor  power  of  lawful  executors,  as  to  Pldwd.  148. 
bring  an  action  for  debt  due  to  the  deceased,  to  deduct  and  145- 

pay  33  H.  6.  31. 

(A)  This  must  be  understood  to  meau  merely  leaseholds  or  other  chattel  interests  in  lands. 
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Dier,  210. 
Plowd.  184. 
Co.  5.  33. 


Co.  5.  33. 
Kelw.  59. 


Pasche. 
:W  Kli/.  Co.  B 
Hradhury  r. 
Keynolds. 
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pay  themselves  any  debt  due  to  themselves  first  of  all,  and 
to  bar  other  creditors,  and  the  like.     And  for  so  much  as 
they  have  so  disposed  and  mis-employed,  and  for  no  more, 
they  make  themselves  chargeable  to  any  creditor  or  lega- 
tee of  the  deceased  that  shall  sue  them,  as  far  forth  as  a 
lawful  executor  is  chargeable.     And  albeit  he,    that  doth 
thus,  be  a  creditor,  yet  this  will  not  help  him  ;  for  a  cre- 
ditor may  not  enter  upon  the  goods  of  the  deceased,  and 
pay  himself  first;  and  if  he  do  so,  if  there   be  a  lawful 
executor  or  administrator  made,  he  may  sue  the  creditor ; 
and  if  there  be  no  executor  or  administrator  made,  the 
creditor  may  by  this  means   make  himself  chargeable  to 
other  creditors  as  executor  of  his  own  wrong,  for  so  much 
as  he  hath  taken  into  his  own  hands :  and  then  a  man  shall 
be  charged  the  rather  in  these  cases,  and  by  this  means, 
when  there  is  no  executor  made;  or  if  there  be  an  execu- 
tor  made,  when  he    doth   refuse  to   take   upon  him  the 
executorship  ;  nor  any  administration  granted  ;  for  when  a 
man  dieth  intestate,  and  a  stranger  taketh  and  useth  the 
goods  of  the  deceased  as  his  own,  albeit  he  pay  no  debt  or 
legacy,  nor  do  no  any  other  act  as  executor,  yet,  when  no 
other  man  taketh  upon  him  the  administration,  this  inter- 
meddling shall  make  him  chargeable  as  executor  of  his  own 
wrong;  for  in   that   case  the  creditor  hath  no  other  re- 
medy (j);  but   in   case  where  there  is  an  executor  made, 
and   he  doth  prove  the  testament,  and  doth  take  upon  him 
the  administration  of  the  goods,  and  then  a  stranger  taketh 
out  of  the  hands  of  this  executor,  or  getteth  into  his  own 
hands,  all  or  some  of  the  goods  of  the  deceased,  and  useth 
them  as  his  own  ;  *  this  will  not  make  this  stranger  execu-     *  P.  490. 
tor  of  his  own  wrong;  for  now  there  is  a  lawful  executor, 
against  whom  the  creditor  may  have  his  remedy  ;  and  the 
executor  shall  have  his  remedy  for  these  goods  against  the 
stranger;  for  they  are  and  shall  be  accounted  assets  in  the 
li;uids  of  the  executor   still,  notwithstanding  the  stranger 
hath  the  possession  of  them  (A).    And  yet  in  this  case  also, 
where  there  is  a  rightful  executor,  if  a  stranger  shall  take 
the  goods  into  his  hands,  claim  to  be  executor,  pay  debts 
and  legacies,  and  receive   debts,  and   intermeddle  as  an. 
executor ;   in  this  case,  perhaps,  and  by  this  express  ad- 
ministration as  executor,  he  may  be   charged  as  executor 
of  his  own  wrong,  albeit  there  be  a  lawful   executor;   and 
if  a  man  die   intestate,  and   a  stranger   intermeddle  with 
the  estate  as  before,  and  then  the  administration  is  granted 
to  another ;  in  this  case,  the  stranger  may  be  charged  by 
any  creditor  or  legatee  as  executor  of  his  own  wrong,  for 
his  intermedling  before  the  administration  granted  ;  for  the 
rightful  executor  or  administrator  shall  be  charged  with  no 
more  than  what  doth  come  into  his  hands.     And  if  an  ad- 
ministration be  granted  afterwards  to  any  one  that  hath  so 
intermeddled  with  the  goods  before,  this  will   not  purge 
the  wrong  done  before;    and  therefore,  in  this  case,  a  cre- 
ditor 


(j)  That  is,  has  no  other  remedy  against  the  executor  de  son  tort. 

(k)  If  the  stranger  wasted  them  notwithstanding  due  diligence  used  by  the  rightful  executor  to 
recover  them,  in  that  case  (although  the  executor  might  at  law  be  charged  in  respect  of  them)  a 
court  of  equity,  it  is  conceived,  would  relieve  him. 
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ditor  may  charge  him  as  executor  of  his  own  wrong,    or 
as  a  lawful  administrator,  at  his  election  (I). 

34.  Adminis-  The  administrator  durante  minori  cetate,  is  a  special  kind  C°;  fr  29. 
trator  durante  of  administrator,  and  is  in  case  where  an  infant  under  the  6*  ^7*  9"  2  * 
what hefs^and  a&e  °^  seventeen  years,  (for  at  that  age  an  infant  is  ca- 
his1  powVr8/  and  pable  of  an  executorship)(wz),  is  made  an  executor,  and  the 
when  it  shall  administration  of  the  goods  (as  the  manner  is  in  that  case) 
end.  is  committed  to  one  or  more  of  the  next  friend  or  friends 
of  the  infant  during  his  minority,  which  is  until  he  be 
of  the  age  of  seventeen  years  (n) ;  he  that  hath  such  an 
administration  granted  unto  him  is  such  an  administrator. 
And  he  is  sometimes  general ;  i.  e.  when  his  administra- 
tion is  granted  unto  him  without  any  words  of  limitation ; 
and  sometimes  he  is  special ;  i.  e.  when  his  administration 
is  granted  to  him  ad  opus  fy  usum  of  the  infant  only. 
In  the  first  case,  he  hath  as  large  a  power  as  another 
administrator  hath;  and  therefore  he  may  assent  to  a 
legacy,  albeit  there  be  not  assets  to  pay  debts  (o),  he  may 
sell  any  of  the  goods  or  chattels  of  the  deceased,  or 
give  them  away,  or  the  like,  as  another  administrator 
may  do.  But  in  the  last  case,  it  is  otherwise ;  for  such 
a  special  administrator  can  do  little  more  than  the  ordi- 
nary himself;  and  therefore  he  may  not  sell  any  of  the 
goods  or  chattels  of  the  deceased,  except  it  be  in  case 
where  they  are  like  to  perish,  for  funeral  expences,  or 
for  payment  of  debts ;  nor  may  he  assent  to  a  legacy 
•where  there  is  not  assets  to  pay  debts,  &c.  And  this  ad- 
ministration is  ipso  facto  determined,  when  the  executor 
doth  come  to  the  age  of  seventeen  years  (p) ;  and  there- 
fore, if  it  be  granted  during  the  minority  of  four  exe- 
*  P.  491.  cutors,  *  and  one  of  them  die,  or  come  to  the  age  of 
seventeen  years  ;  now  is  the  administration  determined  : 
And  if  the  executor  be  a  woman,  and  she  take  a  husband 
that  is  seventeen  years  of  age  or  upwards ;  in  this  case, 
it  seems  the  administration  is  determined  (</).  And  there- 
fore also  it  is,  that  if  such  an  administrationf/?mm£e  mi- 
nori (Etate  be  granted  after  the  executor  is  seventeen  vears 
of  age  (r),  the  administration  is  void  (s). 
It 

(I)  "  See  further  as  to  what  acts  will  make  an  executor  de  son  tort,  and  what  remedy  may  be  had 
against  him,  in  the  references  in  the  note  to  page  447:  and  see  also  2  Bl.  Com.  507. — Com.  Dig. 
Administrator  (C.)" 

(m)  Now,  not  till  twenty-one.    See  the  act  of  38  Geo.  3.  ch.  87. 

(n)  See  the  preceding  note.  * 

(o)  But  unless  the  case  was  one  in  which  the  legatee  was  liable  to  refund,  the  administrator  would 
be  liable  to  creditors  de  bonis  propriis  to  the  amount  of  the  legacy. 

(p)  See  supra,  note  (M). 

(<?)  If  an  infant  executrix,  (viz.  an  executrix  under  twenty-one)  takes  a  husband  who  is  of  full 
age,  must  administration  durante  minori  cctate  be  granted  in  such  a  case  ?  The  act  of  the  38  Geo.  3. 
ch.  87.  does  not  expressly  provide  for  this  case  ;  but  as  the  danger  against  which  the  act  intended  to 
guard,  can  hardly  be  said  to  exist  where  the  infant  executrix  has  an  adult  husband,  perhaps  in' such 
a  case,  administration  may  be  unnecessary. 

(r)  Would  now  only  be  so  in  case  such  administration  was  granted  after  the  executor  was  twenty-one. 

(s)  "An  administrator  durante  minori  cetate  cannot  be  charged  as  executor  de  son  tort,  where  he 
wastes  the  goods ;  because  he  had  a  lawful  authority  to  possess  them  :  but  when  the  infant  comes  of 
age,  he  may  bring  an  action  of  detinue  for  the  goods  in  the  possession  of  such  an  administrator;  but 
the  safest  way  is,  to  charge  him  upon  the  special  matter,  Swinb.  333  See  further  as  to  the  power 
of  an  administrator  durante  minori  a:tate,  and  its  continuance,  inVin.Abr.  tit.  Executors,  (M). 
Godol.  Orp.  Leg.  102.  Com.  Dig.  tit.  Administration  (F).  1  Wood;  147.  t/urson's  Supplement  to 
W«nt\v.  Off.  Ex.  119.  139.  Bac.  Abr.  tit.  Executor  (B.  1)." 
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4H.7.  14. 
Lit.  sect.  4. 
330. 

34  H   6.  14. 
Dier,  339. 
Bro.  Adminis- 
trator, 7. 


See  the  stat. 
21   II.  ».  C.  .5. 
Co.  6.  13. 
New  Book   of 
Entries,  38. 
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Plowd.  281. 
Co.  6.  18,  19. 
Uicr,339. 


Co.  6.  17. 


Co.  8.  135. 


Plowd.  281. 
9  H.  5.  5. 


It  hfrth  been  held,   that  the  ordinary,  after  fie  hath  35.  Where  an 
grantcu  :';?  administration  of  the  goods  of  a  man  intestate  ^'"J^ce 
to  one,  may  afterwards,  without  cause,  revoke  the  same  coni'mittVd  by 
and  grant  it  to  another,  at  his  pleasure  :  and  that  if  the  the  ordinary, 
ordinary  grant  letters  of  administration  to   one,  and  after  may  be  after- 
grant  letters  of  administration  to  another,  of  the  goods  of  "da!^n™™j,Jt 
the  same  man,  that  hereby  the  first  letters  of  administration   slia'u  lje  wid  a 
are  ipso  facto  countermanded,  albeit   there  be   no  words   revocation  of 
of  revocation  in  them  :  but  it  seems  the  law  is  otherwise,  such  an  admi- 
and  that  after  the  ordinary  hath  granted  the  administration  Bl\^^j  wluit 
according  to  the  charge  and  direction   given  him  by  the  j["ts'  3J,,e  b«- 
statutes,  he  cannot  afterwards  revoke  it,  and  grant  it  to  furc.  shall  stand 
another,  without   cause;  i.  e.  unless  the  first   admiriistra-  in  force,  or 
tion  be  illegally  granted  ;  as  when  if  is  granted  to  a  stran-  Ilot* 
ger,  and  not  to  the  next  of  kin,  or  the  like  ;  or  unless  the 
first  administrator   cannot,  or  will  not  administer  ;  for,  in 
these  cases,  he  may  without  doubt  grant  the  administration 
to  another.    And  yet  in  these  cases,  whore  there  is  a  former 
administration   granted    regularly,    all  acts  that  the   first 
administrator  doth   lawfully  execute  and  do  as  adminis- 
trator,   as   sale  of  goods,  payment   or   receipt  of   debts, 
making  releases,  and  the  like,   are  good,  and  shall   bind 
the  next  and   succeeding  administrator.     And  therefore, 
if  the  ordinary,  after  the  death  of  a  man  intestate,  doth 
grant  the  administration  of  his  goods  to  a  stranger;  and 
then  the  next  of  kin  doth  sue  by  citation  to  have  it  re- 
pealed ;  and  the  first  administrator,  hanging  that  suit  in 
the  spiritual  court,  doth  sell  the  goods,  of  purpose  to  de- 
feat the  second  administration,  and   after  the  first  letters 
of  administration  are  revoked  by  sentence,  and   the  first 
sentence  annulled  (t)  and  the  administration  is  committed 
to  another;  in  this  case,  the  second   administrator  cannot 
recover  these  goods  or  have  any  remedy  for  them.    And 
yet  perhaps,  if  there  be  any  fraud  in  the  case  (?/\  an  exe- 
cutor may  have  relief  upon  the  statute  of  13  Eliz.     But  if 
the  first  suit  and  sentence  (x)  be  by  appeal  avoided,  then 
all  that  the  first  administrator  doth  is  void  ;  and  the  second 
administrator  may  recover  the  goods  notwithstanding  the 
sale  (y);  and  if  the  first  administration  be  upon  condition, 
all  the  acts   the  administrator  doth,  before  the  condition 
is  broken,  are  good  ;  and  therefore,  if  he  give  or  sell  the 
goods,  the  subsequent  administrator  cannot  avoid  it. 

If  a  man  die  intestate,  and  have  not  bona  notabilia,  and 
the  *  bishop  of  the  diocese  grant  letters  of  administration 
to  one  ;  and  after,  the  archbishop  doth  grant  letters  of 
administration  to  another;  in  this  case,  the  effect  of  the 
first  administration  is  suspended,  until  the  other  be  re- 
pealed and  declared  by  sentence  to  be  void.  If  there  be 
a  will,  and  it  is  concealed,  and  thereupon  an  administra- 

tion 


»  p.  492. 


(0  The  words  "  and  the  first  sentence  annulled  "  ought,  it  is  conceived,  to  be  omitted. 

(u)  As,  for  instance,  if  the  purchaser  of  the  goods  bought  them  with  a  view  to  prevent  the  future 
administrator  from  possessing  them  himself. 

(T)  The  first  administration,  it  is  presumed,  is  meant. 

(y)  There  is,  therefore,  an  important  distinction  between  the  case  of  letters  «f  administration 
repealed  upon  a  suit  by  citation,  and  upon  a  suit  by  appeal ;  and  see  t'uith  i,  nexl  |<.i^c. 

SB 
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tion  is  granted ;  and  after,  the  will  is  produced  and  proved ; 

in  this  case,  the  administration  is  ipso  facto  determined, 

and  all  the  acts  the  administrator  hath  done  ab  initio,  are 

become  void.     See  more  in  the  next  question. 

56.  What  acts  If  a  will  be  made  by  an  idiot,  and  an  executor  ap- 
done  by  one  pointed  therein,  and  the  executor  take  upon  him  the  ad- 
adniinistrator  n"mstrati°n»  a°d  after  the  will  is  avoided  for  the  weakness 
may  be  avoid-  °f  tne  testator  in  this  case,  it  seems  that  all  the  acts  the 
ed  by  the  sub-  executor  doth  before  the  avoidance  of  the  will,  are  good, 
sequent  exe-  and  not  to  be  avoided  by  the  administrator  (z). 

oradmi-       if  there  be  a  will  made,  and  an    executor  appointed,  3H.7.  14. 

IllblldlOr,    aUQ  1    AI  !•  i  •  J 

what  not.  ant»  tne  ordinary  cite  the  executor  to  come  m  and  prove 
the  will,  and  he  doth  not  come,  and  thereupon  the  ordi- 
nary doth  grant  the  administration  to  another  (a),  in  this 
case,  all  acts  done  by  the  administrator  are  good,  and 
shall  bind  the  executor,  if  he  may  and  shall  afterwards 
take  upon  him  the  executorship  (6).  But  otherwise  it  is 
where  the  ordinary  doth  grant  the  administration  before 
the  executor  be  cited  to  appear,  or  before  the  time  given 
him  to  take  upon  him  the  administration  ;  for  in  this  case, 
nothing  that  he  doth  shall  bind  the  executor. 

When  there  is  an  administration  granted,  and  it  is  after-  Co'  6-  !8« 19. 
wards  upon  a  suit  by  citation  only  repealed  ;  in  this  case,  c0°  3  if?2" 
all  acts  done  by  the  first  administrator  are  good,  and  shall  13~t 
bind  the  subsequent  administrator.  But  in  case  where  the 
first,  administration  is  upon  a  suit  by  appeal  by  sentence 
annihilated  and  declared  void,  there  all  acts  done  by  the 
first  administrator  are  void,  and  shall  not  bind  the  subse- 
quent administrator.  And  therefore  if  the  ordinary  of 
the  diocese  grant  an  administration  that  doth  belong  to 
the  metropolitan  to  grant,  (in  which  case  the  administra- 
tion is  void),  all  acts  done  by  the  administrator  are  void, 
and  may  be  avoided  by  the  succeeding  administrator  (c). 
But  when  the  administration  doth  belong  to  the  ordinary 
of  the  diocese  to  grant,  and  the  metropolitan  doth  grant 
it,  (in  which  case  it  is  only  voidable),  in  that  case,  all  acts 
upon  and  by  virtue  of  the  first  administration  before  the 
second  administration  is  granted,  are  good. 

If  an  administration  be  granted  to  a  stranger,  and  after-   Wilson  v. 
wards  it  is  revoked  and  granted  to  the  next  of  kin ;  in  this  packman,  M. 
case,  all  lawful  acts   done  by  the   first  administrator  be-  37&38Eliz. 
fore,  and  hanging  the  suit,  and  good  and  unavoidable  by      '     ' 
the  subsequent  administrator  (d) ;  and  yet  perhaps,  if  the 
*  P.  493.      first  administrator  waste  the  *  goods,  it  may  be  he  may  be 

charged 


(z^  There  may  be  some  reason  to  call  in  question  the  soundness  of  this  doctrine  ;  for  the  will  being 
tfie  foundation  of  the  executor's  authority,  ami  that  being  bad,  it  would  seem  that  all  acts  done  in 
his  supposed  character  of  executor,  must  be  bad  also. 

(a)  Administration  with  the  will  annexed,  is  to  be  understood. 

(6)  If  the  executor  actually  renounces,  and  letters  of  administration  with  the  will  annexed  are 
granted  in  consequence  of  such  renunciation,  the  executor  can  never  afterwards,  during  the  life 
of  the  administrator,  claim  probate;  but  if  administration  is  granted  only  in  consequence  of  the 
executor  not  proving  upon  being  cited,  in  that  case,  the  executor  may  afterwards  claim  probate. 

(c)  A  release  by  the  first  administrator  is  therefore  void. 

(d)  In  the  above  case,  the  revocation  is  upon  suit  by  citation,  and  not  by  appeal. 
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Plowd.  281. 
Co.  6.  19. 
34  H.  6.  14. 


4H.7.  13. 
1'lovvd.  282. 


Co.  5.  33. 
Dier,  30.  80. 
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134. 

i'l  H.  6.  19. 
Dicr,  2. 
'J7  11.8.  6. 
Co.  9.  108. 
2  H.  4.  21. 


37.  What  shall 


charged  for  this  by  the  subsequent  administrator,  or  by 
a  creditor  (e). 

Where  the  executor  by  the  will  is  not  to  administer 
until  a  certain  time;  in  this  case,  the  administration  of  the 
goods  is  to  be  granted  until  that  time,  and  all  acts  done 
by  such  an  administrator  before  that  time  are  good,  and 
shall  bind  the  executor.  So  where  an  'executor  is  made, 
or  an  administration  is  granted  upon  condition,  which  is 
after  broken,  so  that  the  executorship  or  administration 
is  determined  ;  yet,  in  this  case,  ail  acts  done  by  him 
before  this  time  are  good. 

If  there  be  a  false  and  a  true  will,  and  the  executor  of 
the  false  will  prove  this  will  first,  and  afterwards  the 
executor  of  the  true  will  doth  disprove  and  avoid  the  first 
will  ;  in  this  case,  he  may  also  avoid  all  acts  the  first 
executor  doth. 

The  same  bars  and  pleas  regularly,  that  a  man   may 
have  to   actions  brought  by  the  deceased  himself  in  his 
life,  a  man  may  have  to  bar  the   action  and   suit  of  his  ot|,er  action 
executor  or  administrator  after  his  death.     But  an  execu-  brought  by  or 
tor.  or  administrator  may  have,  besides  the  same  pleas  and  against  an  ex- 
bars  to   actions  the  deceased   might  have  had,  as  non  cst  ccutor  or^d~ 
factum,  per  duresse,  non  assumpsit,    and   the  like,    divers  anTwiiat°not. 
other  pleas  and  bars  to  actions  in  respect  of  his  estate 
and  condition  as   executor  or  administrator:    for  if   he 
never  meddle  with  the  goods  and  chattels  of  the  deceased, 
and  yet  be  sued  as   executor  or  administrator,  he  may 
plead  ne  unques  executor,  i.  c.  he  did  never  intermeddle 
as  executor  or  administrator:    anu   if  this  be  found  for 
him,  this  will  bar  the  plaintiff:  and  if  he  do  intermeddle 
and  take  upon  him  the  administration,  he  may  plead,  if 
the  case  be  so,  that  he  cannot  recover  the  goods  of  the 
deceased;  for  he  shall  be  charged  for  no  more  than  what 
he  can  get  in  his  possession  ;  or  he  may  plead  that  he  hath 
fully  administered   all  the   goods  and   chattels  of  the  de- 
ceased, and  hath  nothing  left   to   administer;  or  he  may 
plead,  that  he   hath  paid  so   much  of  his  own  money  as 
the  goods  in  his  hands  do  amount  unto  ;  or  if  he  be  sued 
for  debts  due  by  obligations,    or  such  like   especialties, 
entered  into  by  the  deceased,  he  may  plead  that  there  are 
debts  due,  and  yet  to  pay,  on  judgments  had  against  the 
deceased;  or  that  there  are  debts  due   and  yet  to  pay  on 
rcognizances  or  statutes  entered  into  by  the  deceased,  and 
that  he  hath  no  more  than  enough   to  satisfy  them  ;  or  he 
may  plead  that  there  are  judgments  had  against  him  for 
other  debts  of  the  deceased  in  equal  degree  with  the  debt 
sued  for,  and  that  he  has  no  more  than  enough  to   dis- 
charge them;  so  as  these  former  debts,  on  and  for  which 
these  judgments  were  had  and  statutes  given,  be  bonfijide 
due,  and   the  judgments,  recognizances,    and   statutes   in 
truth  continued  for  the  same  :  for  if  there  be  any  fraud  in 
the  case,  viz.  that  either  the   judgments,   recognizances, 

or 


0)  He  would  clearly  be  liable,  at  least  in  equity,  to  account  for  all  the  assets  which  came  to 
his  hands. 
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38.  Where, 
and   in  what 
case,  an  execu- 
tor or  adminis- 
trator shall  be 
charged  by  his 
own   act  or 
pleading  upon 
his  own  goods; 
and  where  ex- 
ecution  shall 
be  de  bonis 
prnpriis ;  and 
where  not. 
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or  statutes,  were  *  at  first  entered  into,  or  are  afterwards 
continued,  of  purpose  to  deceive  or  delay  others  of  their 
due  debts,  when  either  the  debt  is  satisfied,  or  com- 
pounded for  less,  or  the  like ;  in  these  cases,  tbis  plea 
will  not  serve ;  but  this  matter  being  disclosed,  by  the 
plaintiff's  pleading,  he  will  avoid  it:  and  if  he  be  sued  for 
a  debt  due  upon  a  simple  contract  or  promise  of  the  tes- 
tator, he  may  plead  there  are  debts  to  pay  due  by  obliga- 
tions and  other  especialties,  entered  into  by  the  deceased, 
and  that  he  hath  no  more  than  enough  to  satisfy  those 
debts,  and  this  will  bar  the  plaintiff  in  his  action  :  and 
therefore,  if  an  executor  or  administrator  plead  a  judg- 
ment in  bar  of  an  action  of  debt  upon  an  obligation,  he 
must  shew  also  that  the  suit,  whereupon  the  judgment  was 
had,  was  upon  an  obligation;  for,  if  it  were  on  a  simple 
contract,  it  is  no  bar.  And  if  the  executor  be  sued  for 
debt  on  an  obligation,  he  may  plead  he  made  voluntary 
pa}rment  of  other  debts  due  upon  obligations,  or  gave 
new  security  for  them  in  his  own  name  before  the  suit 
hegan,  and  that  he  hath  no  more  than  enough  to  satisfy 
them.  But  to  plead  such  a  voluntary  payment  or  giving 
of  new  security,  after  suits  begun  upon  this  obligation 
now  in  suit,  is  no  good  plea.  If  an  action  be  brought 
against  an  executor  or  administrator  on  an  especially  for 
money,  it  is  no  good  plea  in  bar  of  this  action  to  plead  a 
statute  or  recognizance  with  defeazance  to  perform  cove- 
nants, when  there  is  no  covenant  broken.  If  a  suit  be 
against  an  executor  or  administrator  for  a  legacy,  it  seems 
it  is  no  good  plea  to  plead  a  bond,  with  condition  for  per- 
formance of  covenants,  or  for  the  doing  of  any  other 
collateral  thing,  that  is  contingent  only,  and  not  yet 
broken.  It  is  no  good  plea  in  an  action  for  an  execu- 
tor or  administrator  to  say,  that  the  deceased  was  out- 
lawed (/). 

An  executor  or  administrator  may  make  himself  charge- 
able of  his  own  goods,  either  by  omission ;  as  when  he 
being  sued  upon  an  obligation,  or  the  like,  and  there  is  a 
judgment  against  him  or  the  deceased  in  force,  and  he  hath 
but  enough  to  satisfy  that  judgment,  and  he  doth  not 
plead  this  in  bar  of  the  present  action,  but  doth  suffer  the 
plaintiff  to  recover  against  him ;  in  this  case  he  must  sa- 
tisfy this  second  debt  out  of  his  own  estate ;  or  by  com- 
mission ;  and  that  either  by  doing  ;  as  when  he  doth  any 
act  that  is  a  waste  in  him,  and  thereupon  a  devastavit  is 
returned  against  him ;  (for  in  this  case  he  must  answer  so 
much  as  he  hath  wasted  out  of  his  own  estate ;)  or  by 
pleading;  as  when  a  suit  is  brought  against  him,  and  he 
doth  plead  such  a  false  plea  therein  as  doth  tend  to  the 
perpetual  bar  of  the  plaintiff  in  the  action,  and  yet  it  is  of 
a  thing  that  doth  lie  within  his  perfect  knowledge,  as  when 
he  doth  plead  he  is  not  executor,  nor  did  ever  administer 
as  executor,  and  upon  trial  of  this  issue  against  him  it  be 

found 
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(/)  See  fully  as  to  pleadings  in  actions  by  or  against  executors  and  administrators,  in  Com.  Dig. 
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found  he  is  a  *  rightful  or  wrongful  executor ;  in  this  case 
he  must  satisfy  this  debt  out  of  his  own  estate,  whether  he 
have  assets  or  not,  and  the  execution  upon  the  judgment 
had  in  this  suit  shall  he  debonis  propriis.  And  if  an  executor 
or  administrator  be  sued,  and  he  plead  to  the  action  plcne 
administravit,  and  upon  trial  it  is  found  against  him  ;  in  this 
case,  if  he  have  any  of  the  goods  of  the  deceased  left  in 
his  hand,  the  execution  shall  be  of  them ;  but  if  he  have  none 
of  the  goods  of  the  deceased  left,  the  execution  shall   be, 
and  he  shall  be  charged  for  so  much  as  is  found  to   be  in 
his  hands,  clc  bonis  propriis.     But  where  he  is   sued  upon 
a  promise  made  by  the  testator,  and  he  plead  n<m  «.•.•*«//  ft- it 
to  it ;  and  where  he  is  sued  upon  a  deed  made  by  the  tes- 
tator, and   he  plead  non  est  factum  to  it,  or  the  like;  and 
these  issues  upon  trial  are  found  against  him;    or  when  he 
shall  confess  the  action,  or  suffer  a  judgment  to  go  by  de- 
fault against  him;  or   plead   any  vain   plea;   in   all  these 
cases,  he  shall  not  be  chargeable  of  his  own  estate,  nei- 
ther shall  the  judgment  and  execution  in  these  cases  be  de 
bonis  propriis,  but  de  bonis  testatoris  only  for  the  debt,  and 
de  bonis  propriis  for  the  costs:  and  yet  if  an  executor  or 
administrator  shall  entreat  a  creditor  to  forbear  his  debt 
until  a  day,  and  then  promise  to  pay  him  ;  by  this  promise 
he  hath  made  himself  chargeable   as   for  his  own   debt; 
howbeit  it  shall  be  allowed  him  upon  his  account^).    But 
in  all  these  cases,  and  such   like,  where  a  man  shall  be 
charged  of  his  own  estate,  and  the  execution  shall  be  de 
bonis  propriis,  it  seems   the  judgment   is  always   de  bonis 
testatoris ;  and  the  course  is  this,    the  first  execution  is 
against  the   executor  de   bonis  testatoris,  and  not  de  Iwnis 
propriis;  and    after   a   devastavit   returned    by  the   sheriff 
against  the  executor  or  administrator,  and  not  before,   a 
new  execution  is  directed  to  the  sheriff  to  levy  the  debt 
dc  bonis  testatoris;    and  if  there  be  none  of  them  to  bo 
found  in  his   hands,  then  to  levy  them  debonis.  propriis. 
And  therefore  if  an  executor  or  administrator  hs  sued  by 
a  creditor,  and  the  executor  or  administrator  plead  a  plene 
administravit  generally,  or  plead  specially  that  he  hath  no 
more  but  to  satisfy  a  judgment  or  the  like  ;   and  upon  trial 
this  issue  is  found  against  him,  and  it  is  found  he  hath  in 
all  or  part  enough  to  satisfy  the  debt;   in  these  cases,  the 
judgment  is  de  bonis  testatm-is,  and  thereupon  an  execution 
is  (as  in  other  cases)  to  levy  the  debt  dc  bonis  testatoris  in 
the  hands  of  the  executor  or  administrator,  and  for  the 
costs  de  bonis  propriis.     And  upon  the  return  of  the  she- 
riff a  special  execution  doth  issue  forth  to  levy  the  money 
dc   bonis    testatoris;    Ei  si  constare    poterit  that  he  hath 
wasted  the  goods,  then  that  the  creditor  shall  make   the 
execution  de    bonis    propriis.      And  hereupon    also   tho 
plaintiff  may  if  he  will  have  a  capias  against  the  body,  or 
an  clegit  against  the  lands  of  the  executor  or  administra- 
tor, 
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Or)  See  accordingly,  (iodol.  Orp.  Le<r.  199  ;  but  this  promise  must  be  in  writing,  nndt-r  the  st. 
ot  frauds,  •_•'.>  (  ,/r.  :.  ,-.  ;5.  .«:.  }.     Sec  fiirtln  r,  in  what  car^s  an  rxr< utor  makes   liiimclt'  ii.i' 
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tor,  *  and  no  other  course  of  proceeding  can  or  may  be  Dier,  210. 
had  against  the  executor  or  administrator  in  this  case. 

An   action  of  debt  was  brought  against  two  executors, 
and  one   of  them  did  appear  and  confess  the  action,  and 
the  other   made    default,    and   thereupon  judgment  was 
given  to   recover  against  them    both  de  bonis  testatoris  in 
their  hands,  and  execution   accordingly :   and  upon  this 
execution  the  sheriff  did  return  a  devastavit  against  the 
executor  that  made  default  only,  and    hereupon    a  scire  Terras  of  the 
facias  went   out   against   him  alone,    and  afterwards    an  Law, 
execution  against  him  alone  de  bonis  propriis  (ft).  Co-  suPer  Lit- 

Assets.    Quid.      Assets  in  this  case,  is  said  to   be  where  one  dieth  in-  37  ' 
debted  and  maketh   his  executor,  or  dieth  intestate,  and 
the  executor  or  administrator  hath  sufficient  in  goods  or 
chattels  or  other  profits  to  pay  the  debts  or   some  part 
.    thereof;  this  is  said  to  be  assets  in  his  hands,  and  for  so 

much  he  shall  be  charged. 

39.  What  shall       All  those  goods  and   chattels,  actions  and  commodities, 

be  said  to  be    which  were  the  deceased's  in  right  of  action  or  possession 

assets  in  the    as  his  own,  and  so  continued  to  the  time  of  his  death,  and 

executor  or"     wllicl1  after  his  death  the  executor  or  administrator  doth 

administrator    £et  into  ^s  hands  as  duly  belonging  to  him  in  the  right  of 

to  charge  him,  his  executorship  and   administration,   and  all  such  things 

or  not>  as  do  come  to  the  executor  and  administrator  in  lieu  or  by 

reason  of  that,  and  nothing  else,  shall  be  said  to  be  assets 

in  the  hands  of  the  executor  or   administrator,  to  make 

him  chargeable  to  a  creditor  or  legatee.    And  herein  these 

things  are  to  be  known;  1.  That  assets  in  the  hands  of  one  Kelw.  51. 

of  the  executors  shall  be  said  to  be  assets  ia  the  hands  of 

all  the  executors.     2.  That  assets  in  any  part  of  the  world  Co.  6.  47. 

shall  be  said  to  be  assets  ia  every  part  of  the  world :  and 

therefore  if  that  point  be  in  issue,  and  it  appear  that  there 

is  assets  in  the  hands  of  any  one  of  the  executors,   or  in 

any  county  or  place  whatsoever,  the  jury  must  find  that 

there  is  assets.     3.  All  goods  and  chattels  of  what  nature  Co.  super  Lit. 

or  kind  soever  that  are  valuable,  as  oxen,  kine,  corn(i),  &c.  388. 

shall   be  esteemed    assets.      But  such  things  as  are  not 

valuable,  as  a  presentation  to  a  church  (K),   and  the  like, 

shall 

(A)  See  further  in  what  cases  an  executor  shall  be  charged  de  bonis  propriis,  in  Swinb.  390. 

(i)  See  'supra,  page  468,  note  (Z),  on  the  subject  of  emblements,  where  it  will  appear  in  what 
cases  the  executors  or  administrators  shall  not  have  growing  corn,  &c. 

(fe)  But  the  next  presentation  to  a  church  which  became  void  in  the  testator's  or  intestate's  life- 
time and  was  not  filled  up  before  his  death,  belongs  to  his  executors  or  administrators,  and  not  to' 
his  heirs.  The  law,  however,  regards  such  an  interest  as  of  no  value,  and  it  consequently  is  not 
assets,  because  it  is  illegal  and  simoniacal  to  sell  a  presentation  after  the  church  is  actually  void. 
But  if  the  testator  or  intestate  had  sold  such  next  presentation  before  the  avoidance  of  the  church  to 
a  person  not  disabled  by  law  to  purchase,  and  the  purchase-money  remained  unpaid,  the  executors 
or  administrators  would  be  entitled  to  receive  it,  and  it  would  be  assets  in  their  hands.  So  if  the 
testator  or  intestate  held  the  next  presentation  severed  from  the  advowson,  (the  church  not  being 
actually  void  in  his  life-time)  or  if  he  was  possessed  of  the  advowson  for  a  term  of  years,  in  these 
cases  the  advowson,  or  the  term,  would  be  assets  in  the  hands  of  the  executors  or  administrators. 
If,  indeed,  in  the  former  case,  the  church  became  void  after  the  testator's  or  intestate's  death,  and 
before  the  executors  or  administrators  had  sold  the  next  presentation,  it  could  not  any  longer  be  con- 
sidered as  assets ;  So  if  an  avoidance  of  the  church  took  place  before  the  executors  or  administrators 
hud  disposed  of  the  term  in  the  advowson,  the  existing  right  of  presentation  would  be  considered, 
ia  a  certain  sense,  as  severed  from  the  term,  and  would  not  be  assets  in  the  hands  of  the  executors 

or 
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shall  not  be  accounted  assets.  4.  All  the  goods  and  chat- 
tels that  come  to  the  executor  or  administrator  in  the 
right  of  their  executorship  or  administration,  and  that 
are  by  law  given  to  them  by  virtue  thereof  in  the  right  of 
the  deceased  (for  which,  see  before  at  numb.  25.)  and  which 
are  in  possession,  shall  bo  esteemed  assets  in  his  hands. 
And  therefore  a  feoffment,  made  to  the  use  of  the  feofibr 
for  life,  and  after  to  the  use  of  his  executors  and  assigns 
for  twenty  years,  in  this  case,  it  seems  this  twenty  years 
shall  be  said  to  be  assets  in  the  hands  of  the  executor  of 
the  feoftbr(/).  And  goods  pledged  to  the  deceased  and 
not  redeemed,  or  the  money  wherewith  it  is  redeemed, ' 
when  it  is  redeemed,  shall  be  said  to  be  assets  in  the  hands 
of  the  *  executor  or  administrator.  And  if  the  deceased 
doth  appoint  that  the  executors  shall  sell  his  lands  to  pay 
his  debts,  the  money,  that  is  made  of  the  land  when  it  is 
sold,  shall  be  said  to  be  assets  in  his  hands  (m).  5.  All 
the  goods  and  chattels  in  action  or  in  possibility  at  the 
time  of  the  death  of  the  deceased,  that  are  afterwards  re- 
covered, and  are  gotten  in  possession  into  the  hands  of 
the  executor  or  administrator  when  they  are  so  recovered, 
are  esteemed  assets  in  his  hands.  But  they  are  never  ac- 
counted assets,  until  they  are  recovered  and  come  in  pos- 
session ;  and  therefore  if  there  be  debts  owing  to  the  de- 
ceased, upon  statutes  or  obligations,  or  otherwise,  these 
are  never  esteemed  assets  in  the  hands  of  the  executor  or 
administrator,  until  he  hath  recovered  them.  So  likewise 
if  there  be  debt  or  damages  recovered  by  a  judgment  had 
by  the  deceased,  but  no  execution  is  done;  until  execution 
be  made,  this  shall  not  be  esteemed  assets  in  the  hands  of 
the  executor  or  administrator.  So  if  the  executor  bring 
an  action  of  trespass  against  another  de  bouis  asportatis  in. 
vita  testatoris,  and  he  have  a  judgment  for  damages ;  in 
this  case,  until  he  hath  recovered  them  by  execution,  they 
shall  not  be  esteemed  assets  in  his  hands.  And  if  the 
judgment  be  erroneous,  and  the  execution  avoidable;  in 
this  case,  albeit  they  be  recovered  and  gotten  in  possession, 
yet  they  shall  not  be  esteemed  assets.  And  therefore  if 
one  sue  another,  and  recover  against  him  as  administrator 
of  /.  S. ;  and  after,  a  testament  made  by  /.  S.  is  produced 
and  proved,  and  thereby  an  executor  is  made;  in  this 
case,  the  money  recovered  by  the  administrator  shall  not 
be  said  to  be  assets  in  his  hands  as  to  any  of  the  creditors, 
because  the  executor  may  recover  it  from  him,  or  the 

debtor 


496  a 


*  P.  497. 


or  administrators,  and  the  term  consequently  might  be  of  less  value  than  if  sold  before  the  vacancy 
happened.     When,  therefore,  executors  or  administrators  are   possessed  of  a  saleable  next  prr- 
Bentation  of  an  adyowson  for  a  term   of  years,  they  should  dispose  of  it  without  delay— at  any  rate, 
**  /ai\IOTS8  WaS  occasioncd  by  an  unreasonable  delay,  they  might  be  liable  for  a  derastxvii. 

i  such  a  case  as  this  there  is  no  merger  of  the  term,  as  there  would  have  been  had  the  term 
been  made  to  the  feoffor  and  to  commence  in  his  life-time. 

(m)  Unless  the  lands  were  converted  into  money  out  and  out,  (as  it  is  termed),  only  so  much  of  the 

money  ariMii«;  from  the  sale  as  was  necessary  to  pay  the  debts,  would  be  assets  in  the  hands  of  the 

:xecutors— the  surplus  of  the  money  would  belong"  to  the  testator's  heir;  and  if  the  heir  paid  nil  the 

lebts,  he  might  restrain  the  executor*  from  selling;  or  if  the  lands  were  much  more  than  sutnri»  ni 

to  pay  the  debts,  a  court  of  equity,  at  the  instance  of  the  heir,  would  restrain  the  executors  from 

ellmg  more  than  \vhat  might  be  utcosary. 
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debtor  will  have  it  again.     And  if  the  executor  or  admi-  Co.  i.  98. 
nistrator  do  never  recover  and  get  the  thing  into  his  pos-  Plowd.  84, 
session,  he  shall  never  be  charged,   especially  where  he  252> 
hath  done  his  best  to  get  it  and  cannot  (?*).     If  one  cove- 
nant to  make  a  lease  for  years  to  the  deceased,  his  execu- 
tors or  administrators,  and  after  his  death  the  lease  is 
made  to  the  executor  or  administrator  accordingly;  in  this  Co.  5.  34. 
case,   this  lease  shall  be  said   to   be  assets  in  his  hands, 
and  he  shall  be  chargeable  for  so  much  to   any  creditor. 
And  whatsoever  the   executor  or  administrator  must  be 
forced  to  sue  for  by  the  name  of  executor  or  administrator, 
being  recovered,   shall  be  esteemed  assets  in  his  hands. 
(>.  Albeit  the  thing  be  extinct  and  gone  as  to  the  executor 
and  administrator  himself,  yet  it  may  have  its  being  and  Co.  i.  87. 
be  accounted  assets  as  to  the  creditors  and  legatees.     And  Biro<  Leases, 
therefore  if  an  executor  or  administrator  have  a  lease  for 
years  of  land  in  the  right  of  the  deceased,  and  afterwards 
he  doth  purchase  the  fee-simple  of  the  land,  (whereby  the 
lease  is  drowned)  yet  in  this  case  this  lease  shall  continue  Trin.  7  Jac. 
to  be  assets  as  to  the  creditors  and  legatees  still  (o).     And  B.  R.  ^ 
*  P.  498.      if  the  debtee  make  the  *  debtor  his  executor,  or  the  debtee  Simon's  case, 
die  intestate,  and  the  administration  is  committed  to  the     °'    ' lc 
debtor ;   in  these  cases,  this  debt  shall  be  said  to  conti- 
nue, and  shall  be  esteemed  assets  for  so  much  as  to  other 
creditors  (p}.  And  if  a  woman  executrix  have  goods  worth 
twenty  pounds,  and   she  marry  with  one  of  the  creditors 
to  whom  twenty  pounds  are  owing  ;    in  this  case,  it  seems 
the  husband  may  not  retain  the  goods  to   pay  himself,  but 
they  shall  be  assets  to  other  creditors  (</).     And  yet,   if  the 
debtor  make  the  debtee   his  executor,  he  may  retain  so 
much  as   to   satisfy   his   own    debt ;    and    that    he   doth 
so   retain  shall  not  be   said    to  be   assets  in  his  hands  as 
to    any   other   creditor.     And  if  1.  S.  have  goods  to    the  Burnet's  case, 
value  of  twenty  pounds,  and  he  is  bound  to  B.  and  C.  in  Hil.  8  Jac. 
twenty  pounds  a-piece,  and  he   dieth  intestate,  and  after  Plowd-  184» 
D.  doth  administer,  and  thenB.  dieth,  and  maketh  D.  his 
executor;   in  this   case,  D.  may  retain  this  to  satisfy  his 
own  debt,  and  it  shall  not  be  said  to  be  assets  in  his  hands 
as  to  any  other.     7.  The  goods  and  chattels  of  other  men  Kelw.  63. 
in  the  hands  of  the  executor  or  administrator,   that  were  Co.  6.^58. 
in  the  possession  of  the  deceased,  if  he  had  no  right  to  Dier> 362* 
them,  or  if  he    had,   and   they  do  not  belong  to  the  exe- 
cutor, will  not  make  the  executor  or  administrator  charge- 
able ;  for  these  shall  not  be  esteemed  assets  in  his  hands. 

And 

(n)  It  is  the  duty  of  the  executor  or  administrator  to  use  every  due  means  to  recover  and  get  in 
•whatever  he  may  be  entitled  to  in  his  character  of  executor  or  administrator,  and  if  he  neglects  or 
delays  to  do  so,  a  court  of  equity,  at  the  instance  of  creditors,  legatees,  or  next  of  kin,  will  compel 
him  to  do  so. 

(o)  That  is,  assets  in  equity.  As  to  the  merger  of  the  terrain  such  a  case,  see  supra,  page  303, 
note  (a). 

(p)  if  a  person  makes  his  debtor  his  executor,  the  debt  is  extinguished  at  law,  (it  is  different  in 
the  case  of  an  administration) ;  but  where  the  assets  are  insufficient  to  pay  debts  there  is  no  extin- 
guishment in  equity  : — but  for  further  information  on  the  subject,  see  Toller's  Ex.  &  Adm.  272. 

(<?)  The  husband,  it  is  conceived,  has  the  same  right  to  satisfy  a  debt  owing  from  the  testator, 
•where  his  (the  creditor's)  wife  is  executrix,  as  if  he  was  himself  executor.  If  not,  how  is  he  to 
recover  his  debt  in  such  a  case  ?  It  is  to  be  understood,  however,  that  it  is  only  against  creditors 
in  the  same  degree  with  himself,  that  he  c«m  retain  what  is  owing  to  him. 
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And  therefore  if  the  goods  of  another  man  be  amongst 
the  goods  of  the  deceased,  and  these  come  altogether  into 
the  hands  of  the  executor  or  administrator ;  these  goods 
that  are  the  goods  of  another  shall  not  be  said  to  be  assets 
in  the  hands  of  the  executor  or  administrator.  And  if  the 
executor  doth  receive  a  rent  that  doth  belong  to  the  heir ; 

Doct.  &  Stu.       this  rent  shall  not  be  said  to  be  assets  in  his  hands ;   and 

lib.  2.  cap.  3.  hence  it  is,  that  if  the  deceased  were  outlawed  at  the  time 
of  his  death,  that  his  goods  and  chattels  are  not  to  be  ac- 

Co.  5.  SO.  counted  assets,   for  they  are  none  of  his.     8.  If  an  execu- 

Dier,  2.  tor  of  his  own  wrong,  to  whom  twenty  pounds  are  owing, 

doth  enter  upon  so  much  of  the  goods  of  the  deceased  as 
is  worth  twenty  pounds,  intending  to  pay  himself;  this 
shall  be  esteemed  assets  in  his  hands  to  make  him  charge- 

27  H.  8.  6.  able  for  so  much  to  any  creditor  or  legatee.  9.  If  the  de- 
ceased have  goods  worth  twenty  pounds,  and  owe  twenty 
pounds  to  A.  and  ten  pounds  to  B.  and  he  compound  with 
A.  for  ten  pounds ;  in  this  case,  the  executor  shall  be 
said  to  have  assets,  and  be  charged  to  pay  the  debt  of  B. 

Co.  5.  31.          also.     10.  If  a  man  have  a  lease  for  years  worth  twenty 

10  H.  7.  5.  pounds  per  annum,  at  the  rent  of  five  pounds  and  he  die ; 
in  this  case,  not  the  whole  value  of  the  land,  but  so  much 
as  is  above  the  rent,  shall  be  said  to  be  assets  in  the  hands 
of  the  executor  or  administrator  (r). 

Swinb.  261.  The  probate  of  a  testament  is  the   producing  and  insi-  40.  Probate. 

3(i4»  nuating  of  it  before  the   ecclesiastical  judge,    ordinary  of  Quid.  Quotu- 

the  place  where  the  party  dieth,  or  other  that  hath  power  Vlex* 
to  take  the  same.  And  this  is  done  in  two  sorts,  either 
in  common  form,  i.  e.  upon  the  oath  of  the  executor  or 
party  exhibiting  it  *  that  the  will  exhibited  is  the  last  will  *  P.  499. 
and  testament  of  the  party  deceased,  which  is  the  ordi- 
nary course;  and  this  the  ordinary  may  accept  if  he  will. 
Or  per  testes,  which  is,  when,  over  and  besides  his  oath  he 
doth  also  produce  witnesses,  or  maketh  other  proof  to 
confirm  the  same ;  and  that,  in  the  presence  of  such  as 
may  pretend  any  interest  in  the  goods  of  the  deceased,  or 
at  least  in  their  absence  after  they  have  been  lawfully  sum- 
moned to  sec  such  will  proved  if  they  think  good.  And 
this  course  is  used  only  where  there  is  a  suspicion  of  the  will 
and  a  caveat  is  entered ;  or  where  there  is  a  fear  of  conten- 
tion and  strife  between  the  kindred  and  friends  of  the  party 
deceased  about  his  goods;  for  a  will  proved  in  common 
form  may  be  called  into  question  at  any  time  thirty  years 
after;  and  when  the  will  is  thus  exhibited  into  the  bishop's 
court,  the  same  is  to  be  kept  by  his  officers,  and  the  copy 
thereof  in  parchment  under  the  bishop's  seal  of  his  office, 
to  be  certified  and  delivered,  which  parchment  so  sealed 
is  called  the  will  proved  (s). 

Co.  super  Lit.       The  probate  of  the  will  (as  having  respect  to  the  goods  41.  Where  the 
and  chattels)   is    in  some  respect  necessary;  for  howso- 

ever, 


(r)  See  more  amply  what  shall  be  deemed  assets  in  the  hands  of  the  executor,  in  Bac.  Abr.  title 
Executors,  &c.  (H.)  Godol.  Oip.  Leg.  180.  Vin.  Abr.  tit.  Executors,  (G.  a.)  1  Atk.  163.  i>  Atk. 
f(M. 

(s)  It  is  generally  culled  the  probate  of  the  will,  or  the  "  probate  copy.'' 
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sary,  and 
where   not; 
and  by  and 
before  whom : 
and  in  what 
time  it    must 
be  proved. 
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ever,  as  touching  any  freehold  of  lands  devised,  it  is  not 
at  all  material ;  and  howsoever  the  executor  before  pro- 
bate may  receive  and  release  debts,  and  do  most  other 
acts  as  executor,  yet  he  cannot  sue  for  any  debt  due  to 
the  testator.  And  if  the  executor  delay  the  probate,  the 
ordinary  may  by  process  compel  him  to  come  in  and  ac- 
cept of  or  refuse  the  executorship  (£).  And  when  it  is 
proved,  it  must  be  proved  by  the  executors  or  one  of 
them  at  least ;  and  if  all  the  goods  of  the  deceased  be 
within  the  same  diocese  wherein  he  lived  and  died,  the 
executor  must  prove  it  before  the  ordinary  of  the  diocese, 
or  before  his  lawful  commissary  or  deputy,  or  before  the 
archdeacon  or  his  deputy  or  commissary  (as  their  compo- 
sition is,)  or  if  the  goods  be  in  a  peculiar,  then  before  him 
that  is  judge  of  that  peculiar;  or  if  the  goods  be  within 
two  peculiars,  then  before  the  ordinary  of  the  diocese 
wherein  these  two  peculiars  lie.  But  if  there  be  bona  no- 
tabilia in  the  case,  viz.  that  the  testator  have  goods  or 
chattels  at  the  time  of  his  death  of  the  value  of  five 
pounds  or  more,  lying  in  two  or  more  counties,  or  have 
good  debts  upon  especialties  (as  some  say),  for  otherwise 
they  follow  the  person;  or  have  any  especialties  (as  others 
say)  lying  in  other  counties  for  debt,  so  that  there  be  of 
gootU  and  chattels  or  good  debts  to  the  value  of  five  pounds 
in  any  other  diocese  than  that  wherein  the  testator  led  his 
life  and  died,  then  the  probate  doth  belong  to  the  arch- 
bishop of  that  province  wherein  it  is,  unless  the  ordinary 
of  the  same  diocese  have  the  probate  by  composition  be- 
tween him  and  the  metropolitan ;  for  otherwise  there  must 
be  several  *  probates  for  the  goods  in  every  diocese  (as 
anciently  was  used  in  these  cases)  (u\  But  if  a  man  die 
in  his  journey  in  another  diocese,  and  have  more  than  five 
pounds  goods  about  him,  this  shall  not  be  said  to  be  bona 
notabilia,  but  the  will  may  be  proved  before  the  ordinary 
of  the  place  where  the  deceased  lived  and  his  estate  doth 
lie.  And  except  it  be  in  cases  where  men  have  bona  nota- 
bilia, the  officers  of  the  courts  of  the  metropolitans  are 
not  to  cite  men  out  of  their  own  diocese ;  and,  to  discover 
this  matter,  it  is  the  duty  of  the  ordinary  of  the  diocese, 
when  any  man  comes  to  prove  a  will,  to  give  him  an  oath, 
and  examine  him  whether  he  know  of,  or  do  believe,  there 
are  any  goods  to  the  value  of  five  pounds  lying  in  any 
ether  diocese  at  the  time  of  the  testator's  death,  and  if  he 
hear  of  any  to  dismiss  them  to  the  prerogative  court,  and 
to  give  them  notice  of  it ;  also  in  some  places,  the  lords 
of  manors  have  the  probate  of  all  the  wills  within  their 
manor  by  custom  of  the  place;  and  in  those  places  it 

must 
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Perk.  sect. 

482. 


Perk.  sect. 
491.462.  486. 
Co.  9.  36. 
Fitz.  Testa- 
ment, 4.  3.  5. 
Plowd.  280. 
Stat.  23  H.  8. 
c.  9. 

21  H.  8.  c.  5. 
See  before,  at 
Numb.  21. 

Swinb.  part  6« 
sect.  11. 


Stat.  23  H.  8. 
c.  9. 


Fitz.  Testa- 
ment,  4.  5. 


(0  If  he  delays  six  months,  lie  incurs  a  penalty  of  fifty  pounds.    See  the  act  of  the  37  Geo.  3.  c.  90. 

(M)  "  Five  pounds  is  the  sum  or  value  of  notable  goods  :  but  where,  by  composition  or  custom  in  any 
county,  bona  notabilia  are  rated  at  a  greater  sum,  the  same  is  to  continue  unaltered  ;  as  in  the  diocese 
of  London,  it  is  ten  pounds  by  composition.  4  Burn's  Eccl.  Law,  179.  4  Inst.  335.  What  shall  be 
deemed  bona  notatrilia,  see  Vin.  Abr.  tit.  Executors,  (H.)  Godol.  Orp,  Leg.  69.  Com.  Dig.  tit.  Ad- 
nislrators,  (B.  4.)" 


CH.  xxiii.  OF  A  TESTAMENT.  500 

must  be  proved  there,  and  not  elsewhere.  And  when  an 
executor  is  bound  to  prove  the  will  before  the  ordinary  as 
before,  the  ordinary  may  give  him  what  time  to  do  it  he 
doth  think  fit,  and,  when  he  doth  prove  it,  the  ordinary 
doth  take  an  oath  of  him  to  administer  the  goods  faith- 
fully, and  to  take  the  bond*  of  him  also  if  he  please  ;  but 
this  some  do  omit  (a;). 

And  now  because  lands*are  oftentimes  conveyed  by  the 
several  kinds  of  assurance  aforesaid  unto  one  man,  but  to 
the  use  of  another,  and  to  the  intent  that  another  shall 
take  the  profits  of  it,  we  must  of  necessity  hear  somewhat 
of  the  learning  of  uses,  and  then  we  shall  have  done. 


(a;). See  fully  before  wbom  a  will  is  to  be  proved,  and  in  what  manner,  in  Swinb.  427.  Treat,  of 
Equity,  108.  Wentw.  41.  2  Blac.  Com.  508.  Com.  Dig.  tit.  Administration,  (B.  6.)  Bac.  Abr.  tit. 
Executors,  &c.  (E.)  Vin.  Abr.  tit.  Executors,  (B.  2.)  4  Bum's  Eccl.  Law,  176. 
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CHAP.  XXIV. 

OF  A  USE. 


USE  is  the  profit  or  benefit  of  lands  or  tenements  ; 
-  or,  as  others  define  it,  the  equity  and  honesty  to  hold 
the  land  in  conscientia  boni  viri  :  or,  as  others  define  it 
more  fully;  it  is  a  trust  or  confidence  reposed  in  some 
other,  which  is  not  issuing  out  of  the  land,  but  as  a  thing 
collateral  annexed  in  privity  to  the  estate  of  the  land,  and 
to  the  person  touching  the  land  ;  so  that  he  for  whom  he 
is  trusted  shall  take  the  profit  of  the  land,  and  the  terre- 
tenant  shall  dispose  of  it  according  to  his  direction  :  as 
for  an  example,  if  a  feoffment  be  made  to  /.  S.  and  his 
heirs,  to  the  use,  profit,  or  behoof  of  W.  S.  and  his  heirs  ; 
in  this  case,  heretofore,  /.  S.  had  the  estate  and  pro- 
perty of  the  land,  but  W.  S.  had  and  was  to  have  the 
profits  in  honesty  and  equity.  So  if  one  agree  with  W.  S. 
for  a  piece  of  land  for  twenty  pounds  and  pay  him  the 
money,  but  hath  no  assurance  of  the  land,  yet  the  equity 
and  honesty  to  have  this  land  is  in  him  that  hath  contracted 
and  paid  his  money  for  it:  and  this  trust  was  called  the 
use  of  the  land  ;  and  hence  came  the  course  in  convey- 
ances to  set  down  in  the  Habendum,  to  whose  use  ;  as 
Habendnm  to  A.  and  his  heirs,  to  the  use  of  A.  and  his 
heirs  :  and  he  for  whom  this  trust  is,  and  that  ought  to 
have  the  profit  of  the  land  by  conveyance  as  aforesaid,  is 
Cestui  qve  use.  called  cestui  que  use.  There  is  a  use  also  of  goods  and 
Trust  or  confi-  chattels,  which  is  properly  called  a  trust  or  confidence, 
for  one  may  have  such  things  to  the  use  of  another. 

A  use  is  either  express  ;  i.  e.  when  the  use  or  intent  is 
openly  declared  and  expressed  between  the  parties,  upon 
the  making  of  the  estate  of  land,  whereunto  the  use  is 
annexed  ;  as  when  a  feoffment  is  made  of  land  to  /.  S.  and 
his  heirs,  to  the  use  of  W.  S.  and  the  heirs  of,  or  heirs 
male  of,  the  body  of  the  said  W.  S.  or  to  the  end  and  in- 
tent that  W.  S.  and  his  heirs,  or  W.  S.  and  the  heirs  of  his 
body,  shall  take  the  profits  of  it,  or  the  like  ;  or  when  I 
covenant  to  stand  seised  of  the  land  to  the  use  of  my  wife 
for  life,  and  after  of  my  eldest  son,  and  the  heirs  of 
his  body,  or  the  like.  Or,  it  is  implied  ;  i.  e.  when  the 
use  is  not  declared  upon  the  agreement  between  the  parties, 
but  is  left  to  the  construction,  and  made  by  the  operation 
of  law;  as  when  a  man  seised  of  land  doth  make  a  feoff- 
ment in  fee,  or  doth  levy  a  fine,  or  suffer  a  common  re- 
covery of  it  to  another,  without  any  consideration,  and  it 
is  not  agreed  nor  declared  to  what  use  or  intent  it  shall 
be  ;  this  by  construction  of  law  shall  be  to  the  use  of  the 
feoffor,  conusor,  or  recoveree  :  but  if  there  be  any  con- 
sideration of  money,  or  other  thing,  paid  or  given,  or 
any  rent  *  or  tenure  reserved,  then,  by  construction  of 
law,  it  shall  be  to  the  use  of  the  feoffee,  conusue,  or 
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recoveror;  for  otherwise  the  law  presumeth,  that  the  in- 
tent of  him  that  did  part  with  the  land  was  so,  viz.  that 
the  other  should  have  the  property  of  the  land  to  his  use, 
and  that  he  himself  should  take  the  profits  of  it.  So  when 
one  doth  bargain  and  sell  his  land  for  money  to  another, 
and  no  use  is  expressed ;  in  this  case,  the  law  dotli  say, 
it  shall  be  to  the  use  of  the  bargainee  and  his  heirs  (a).  A 
use  also  is  either/??  csse,  and  that  in  possession,  reversion, 
or  remainder ;  as  when  a  feoffrnent  is  made  to  /.  S.  to  the 
use  of  /.  W.  and  his  heirs,  or  to  the  use  of  /.  W.  and  after 
to  the  use  of  /.  D.  and  the  heirs  males  of  his  body,  and 
after  to  the  use  of  $.  T.  and  his  heirs  for  ever :  or,  it  is 
in  posse,  or  in  contingency  ;  as  when  by  possibility,  it  may 
[or  not]  happen  to  be  in  possession,  reversion,  or  re- 
mainder; as  where  a  use  is  limited  to  me  for  life,  and  after 
to  him  that  shall  be  my  first  son  in  tail,  this  is  only  the 
possibility  of  a  use,  for  it  may  or  may  not  be. 

A  use  at  the  common  law,  before  the  statute  hereafter  3.  The  nature, 
spoken  of  was  made,  was,  and,  where  that  statute  doth  incident 
not  take  place,  is,  nothing  but  a  mere  confidence  and 
trust,  collateral  to  and  distinct  from  the  laud,  annexed  in 
privity  to  the  estate,  and  to  the  person  touching  the  land, 
to  this  purpose,  that  ccstui  que  use  should  take  the  profit 
of  the  land,  and  the  feoffee  or  terre-tenant  that  was 
trusted  should  make  estates,  and  otherwise  dispose  of  the 
land  as  the  cestui  que  use  in  his  life,  or  at  his  death  by 
his  last  will  and  testament,  should  direct  and  appoint;  and 
if  he  made  no  disposition,  then  that  it  should  go  to  his 
heir;  so  that  the  feoffee  had  the  freehold  or  sole  pro- 
perty of  the  thing  in  him,  and  cestui  que  use  had  neither 
JM*  in  re  nor  jus  adrem,  (for  if  he  against  the  will  of  the 
feoffee  had  entered  into  the  land,  he  had  been  a  tres- 
passer), but  a  bare  confidence,  or  trust,  for  which  the 
cestui  que  use  had  no  remedy,  but  in  Chancery  upon  breach 
of  the  trust,  and  there  to  have  the  feoffee  imprisoned 
until  he  perform  the  trust  according  to  the  order  of  the 
court  (6).  And  these  uses,  to  some  purposes,  were  re- 
puted in  law  as  chattels,  and  therefore  were  devisable  by 
will;  and  to  some  purposes  as  hereditaments,  and  a  kind 
of  inheritance  of  which  there  was  a  possessio  fratris,  $c. 
and  to  some  purposes,  neither  chattels  nor  hereditaments ; 
for  they  were  not  esteemed  assets  in  the  heir  or  ex- 
ecutor; neither  were  they  reputed  as  commons,  rents, 

conditions, 


(a)  The  bargainee,  (or  purchaser)  acquiring  the  legal  estate  by  virtue'of  the  Statute  of  Uses,  the 
statute  gave  birth  to  a  new  species  of  conveyance,  commonly  known  by  the  name  of  "  a  bargain 
and  sale."  This  bargain  and  sale,  (or  contract  or  agreement)  converted  the  bargainor,  (or  seller) 
where  he  received  money  or  any  other  thing  of  value  from  the  bargainee,  into  a  trustee  for 
the  bargainee  or  purchaser.  The  bargainor  (or  seller)  was  considered  as  seized  to  the  use,  or 
for  the  benefit  of  the  bargainee  or  purchaser,  and  the  statute  of  Uses,  saying,  that  wherever  one 
person  is  seized  to  the  use  or  for  the  benefit  of  another,  that  there  such  other  person  should  have 
the  lecal  estate  and  interest  in  the  land,  the  bargain  and  sale-  and  the  statute,  together  operated  as  a 
transfer  or  conveyance  of  the  legal  estate.  In  order  however  to  produce  this  effect  now,  the  bar. 
and  sale  must  be  enrolled  within  six  lunar  months  after  the  execution.  See  the  act  of  the 
27  lien.  8.  c.  Id. 

(6)  A  trustee  is  not  liable  to  be  imprisoned,  except  he  refuses  to  obey  the  order  of  the  court,  ;md 
the  imprisonment  is  a  punishment  for  his  disobedience  to  or  contempt  of  the  authority  of  the  court. 
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conditions,  and  such  like  inheritances,  which,  are  discon- 
tinued or  taken  away  by  the  alienation  of  the  terre-tenant, 
escheat(c),  disseisin,  &c.  but  a  use  is  not  so. 

And  to  every  of  these  uses,  there  were  two  inseparable 
incidents,  confidence  in  the  person,  and  privity  in  the 
estate  expressed  by  the  parties,  or  implied  by  the  law ; 
and  when  either  of  these  failed,  the  use  was  either  gone 
for  ever  or  suspended  for  a  time  at  the  *  least :  and  there- 
fore if  the  feoffee  to  use,  upon  good  consideration  had 
enfeoffed  another  of  the  land  that  had  not  notice  of  the 
use,  the  use  had  been  gone  for  ever;  because  howsoever 
here  was  a  privity  of  estate,  yet  here  was  no  confidence 
to  the  person  (d)  :  but  if  the  feoffment  had  been  without 
consideration  to  such  a  one;  in  this  case,  the  use  had 
remained  still,  because  the  law  did  imply  a  notice:  so  Trin.  irJac. 
also  it  seems  the  law  was  when  it  was  made  in  consi-  Cancellaria. 
deration  of  marriage  only  (e).  And  if  a  disseisor,  abator, 
or  intruder,  had  come  to  the  possession  of  the  land  whereof 
the  use  was,  albeit  he  had  notice  of  the  use,  yet  the  use 
was  suspended  during  their  possession,  ^nd  they  should 
not  have  been  seised  to  [the]  use  as  the  feoffee  was; 
for  they  come  not  to  the  land  in  the  per  but  in  the  post. 
And  if  a  lord  by  escheat,  lord  of  a  villain,  or  one  that 
had  entered  for  mortmain,  or  that  had  recovered  in  a 
cessavit,  fyc.  had  come  to  such  land  and  had  notice  of 
the  use,  the  use  had  been  gone  for  ever  (/) ;  for  these 
came  to  the  land  in  the  post  and  above  the  use  :  and  tenant 
in  dower,  and  by  the  cnrtesy,  should  not  be  seised  to 
uses  in  being,  for  all  these  wanted  privity  of  estate  (#): 
And  if  there  had  been  tenant  for  life,  the  remainder  in  fee 
to  the  use  of  another,  and  the  tenant  for  life  had  made  a 
feoffment  in  fee  to  one  that  had  notice  of  the  uses,  this 
second  feoffee  should  not  have  stood  seised  to  the  first 
uses  (A) :  So  if  the  husband  had  made  a  feoffment  in  fee 

of 


(c)  If  a  person  seized  of  a  legal  estate  is  convicted  of  felony,  or  dies  without  issue,  whereby  the 
legal  estate  escheats  propter  delictum  tenentis,  or  propter  clefectum  sanguinis,  it  seems  to  be  understood 
that  the  lord  upon  whom  such  legal  estate  devolves,  will  hold   the   estate  discharged  from  the  trust. 
See  Burgess  v.  Wheate,    1  Blackst.  Rep.  128,    and  see  1  Eden,  201,  et  infra.      On  the  other  hand, 
if  the  cestui  que  trust  should  be  convicted  of  felony,    or  die  without  heirs,  the  lord  will  not  be 
entitled  to  the  equitable  or  trust  estate,  but  the  trustee  will  be  entitled  to  hold  it  for  his  own 
benefit.     See  Burgess  v.  Wheate,  1  Blackst.  Rep.  128.     Sandy's  Case,  Hard.  408. 

(d)  Wherever  a  person  comes  in  under  the  trustee,  with  notice  of  the  use,  or  now,  more  properly, 
with  notice  of  the  trust,  there,  even  if  he  is  a  purchaser  for  a  valuable  consideration,  he  will  be 
himself  converted  into  a  trustee  and  be  liable  to  the  performance  of  the  trust;  and  even  implied 
notice  of  the  trust  will  render  him  liable,  as  where  he  has  notice  of  a  deed  which  leads  to  a  know- 
ledge of  the  deed,  &c.  creating  the  trust. 

{e}  This  is  not  law,  marriage  being  a  valuable  consideration  ;  the  parties  therefore  who  acquired 
the  legal  estate  under  the  settlement  without  notice  of  the  trusts  affecting  such  legal  estate,  would 
clearly  be  entitled  to  the  property  discharged  from  the  trusts. 

(/)  On  the  subject  of  escheat,  see  supra,  note  (c). 

(#)  But  if  the  husband  or  wife  of  a  trustee  should  be  so  ill  advised  as  to  claim  curtesy  or  dower 
out  of  the  estate,  it  is  clear  that  a  court  of  equity  would  restrain  them.  Where  a  person  is  entitled 
to  a  mere  trust  or  equitable  estate,  his  wife  is  not  dowable  ;  but  a  different  rule  prevails  with  respect 
to  curtesy,  it  being  held,  that  a  husband  is  entitled  to  curtesy  out  of  his  wife's  trust  estates. 

(/t)  In  this  case  the  feoffee  does  not  come  in  under  the  trustee,  who  was  seized  of  the  remainder 
in  fee ;  and  therefore,  although  he  had  notice  of  the  use  or  trust  affecting  such  remainder,  he  did 
aot  himself  become  converted  into  a  trustee,  as  he  would  have  doue  had  he  come  in  under  the 
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of  the  land  of  his  wife,  upon  consideration,  and  without 
any  use  expressed,  the  wife  should  not  have  had  a  Sub- 
pccna;  because  the  feoffee  was  not  in  privity  of  estate  of 
the  wife  (z);  and  if  cestni  que  use  for  life  or  in  tail,  the  re- 
mainder in  tail  with  divers  remainders  over  in  use,  had 
made  a  feoffment  to  one  that  had  notice ;  he  should  not 
have  been  seised  to  the  first  uses  causa  f/nd  supra.  Uut 
otherwise  it  is  of  commons,  advowsons,  and  such  like  ap- 
pendants  or  appurtenants  ;  for  if  tenant  in  tail,  <,r  husband 
in  right  of  his  wife,  make  a  feoffment  of  a  manor,  or  of 
part  of  it,  with  an  advowson  appendant ;  the  advowson  at 
least  after  presentment,  shall  pass  as  appendant  to  the 
manor,  or  to  part  of  the  manor,  and  not  to  the  estate  of 
the  land  which  is  discontinued  by  the  feoH'ment.  So  a 
disseisor,  abater,  intruder,  or  the  lord  by  escheat,  or  the 
like,  shall  have  these  things  as  annexed  to  the  land  or  the 
possession  of  the  land  ;  so  that  there  is  a  difference  be- 
tween a  use,  a  warranty,  and  such  like  things  that  are 
annexed  to  the  estate  of  the  land  in  privity,  and  commons, 
advowsons,  and  other  hereditaments  that  are  annexed  to 
the  possession  of  the  laud. 

And  these  uses  began  first  when  the  custom  of  property   The  original 
began   and  was   brought  in,  that  one  man  knew  his  own  ° 
from   another  man's,  and  then  was  to  enjoy  his  own,  and  s 
not  to   be  deprived  of  it  without  consent  or  order  of  law  ;  use> 
for  then  he  that  had  land,  had  two  things  in  him,  a  pos- 
session of  the  land,  and  power  to  take  the  profits  of  it; 
and   those   being  to  be  distinguished,  he  might  give  the 
*  freehold  or  possession  to  another  (k\  and  take  the  profits 
himself;  and  they  were  the  rather  allowed  by  the  law  for 
a  time   as  reasonable,  because  they  gave  a  man  power  to 
dispose   of  his  land  by  will,  which  otherwise  he  could  not 
have   done  but   in   some   special  cases  by  custom  of    the 
place  (/) :  but  in  time  this  use  was  turned  into  an  abuse, 
and   the  greatest  part  of  all  the  lands  in  the  kingdom,  es- 
pecially in  the  time  of  the   broils  between  the  houses  of 
York  and  Lancaster,  were  put  in  use,    (partly  of  fraud, 
and   partly  of  fear,)   which   produced   not  a  few  inconve- 
niences ;    for  thereby  many  were   deceived  of  their  just 
and  reasonable   rights  (m)  ;    as   namely,  a  man  that  had  The  mischief 
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trustee.  In  such  a  case,  the  feoffee,  in  fact,  only  acquires,  lawfully,  the  estate  of  the  tenant  for 
life  (who  was  not  seized  upon  any  trust)  and,  tortiously,  the  remainder  in  fee, — the  feotfment  in  such 
a  case  working  a  discontinuance  of  the  remainder  j  but  the  remainder-man  (the  trustee)  would  have 
a  remedy  at  law  (by  entry)  for  revesting  the  reversion  either  immediately  for  the  forfeiture,  or 
after  the  death  of  the  truant  for  life  ;  and  when  he  had  done  so  he  would  again  become  seized  upon 
tru>t  tor  the  ceslui  que  trust. 

(i)  The  wife  would  have  her  remedy  at  law  by  a  cui  in  vita.    On  the  subject  of  discontinnancCT 
by  husbands  of  their  wives'  estates,    see.  32  Hen.  8.  c.  y3.  s.  6. 

(fc)  By  possession,  is  to  be  understood,  not  the  actual  corporeal  possession,  but  merely  the  Icjjal 
ownership. 

(/)  For  the  nature,  origin,  and  introduction  of  uses,  see  Gilb.  Law  of  Uses,  (by  Sugd.)    2  Bl.  Com. 
327.     Bac.  Law  Tracts,  302.     l  Wood,  6Vb.     Yin.  Abr.  tit.  Uses,  (A.  3). 

(m)  About  the  man  of  Edw.  4.  courts  of  equity  first  began  to  reduce  uses  into  a  kind   of  regiiia 
system,  2  Bl.  Com.  3'>9 ;  for  before  that  time,  there  are  not  six  cases  to  be  found  relating  to  the 
doctrine  of  uses.    See  Bac.  Tracts,  S13. 
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cause  to  sue  for  his  land,  knew  not  against  whom  to  bring 
his  action,  or  who  was  owner  of  it;  the  wife  was  de- 
frauded of  her  thirds  (ri) ;  the  husband  of  being  tenant  by 
the  curtesy  (o) ;  the  lord  of  his  wardship,  relief,  heriot, 
and  escheat (p);  the  creditor  of  his  extent  for  debt;  the 
poor  tenant  of  his  lease,  and  other  purchasers  of  their 
purchase :  for  these  rights  and  duties  were  given  by  the 
law  from  him  that  was  owner  of  the  land  and  none  other, 
•which  at  this  time  was  the  feoffee  of  trust ;  and  so  the 
feoffor,  the  old  owner  of  the  land,  should  take  the  profits, 
and  leave  the  power  to  dispose  of  the  land  at  his  discre- 
tion to  the  feoffee  ;  and  yet  the  feoffee  was  not  such  a  te- 
nant of  the  land,  as  that  his  wife  might  have  dower  (</),  or 
the  land  be  extended  for  his  debt ;  or  that  he  might 
forfeit  it  for  felony  or  treason ;  or  that  his  heir  should  be 
in  ward  for  it;  or  any  duty  of  tenure  fall  to  the  lord  by 
his  death ;  or  that  he  could  make  any  estates  of  it.  Also 
lands  were  many  times  conveyed  by  last  wills  by  word 
only  (r),  and  sometimes  by  tokens  only  in  time  of  great 
extremity  of  weakness  ;  and  many  perjuries  for  trial  of 

Uses  and  pos-  secret  uses  (s)  were  daily  committed.     All  which   having  Stat.  1  R.  2. 

sessions  united,  been  espied,  have  been  laboured  to  be  cured  and  holpen  c- 9-       ^  ^ 
by  divers  particular  acts  of  parliament  in  all  succeeding  ^  ^  ^  "c  '^ 
ages :  but  the  makers  of  these  laws,  finding  the  continuance  !  R.  3.  c.  i. 
of  these  uses  so  mischievous,  that  they  did  over-reach  the  4  H.  7.  c.  IT. 
policy  of  all  laws,  for  a  general  remedy,  and  a  perfect  1  H^0^1 
cure  of  all  the  said  mischiefs  and  abuses,  have  at  last  pro-  ^  ^  gj  c]  I0 
vided, — that  where  any  persons  are,  or  shall  be,  seised  of 
any  lands  to  the  use  or  trust  of  any  other,  by  reason  of 
any  bargain,    sale,    feoffment,   fine,    recovery,    contract, 
agreement  or  otherwise  by  any  means  whatsoever, — cestni 
que  or  trust,  that  hath  any  such  use  in  fee-simple,  for  term 
of  life,  or  years,  or  otherwise,  or  any  use  in  reversion  or 
remainder,  &c.  shall  have  the  possession  of  the  land  in 
such  quality,  manner  and  condition  as  he  had  the  use  or 
trust.     And  where  any  one  is  seised  of  lands  to  the  use  or 
intent   that  another  shall  have   a  yearly  rent  out  of  the 
same  lands,  cestui  que  use  of  the  rent  shall  be  deemed  in 
possession  thereof  of  like  estate  as  he  had  the  use  :  by 
which  statute  the  use  and  possession  of  land  is  now  at  this 
day  coupled,  conjoined  and  married,  with  an  indissoluble 
knot,  so  as  they  cannot  now  stand  a-part  and  divided^  but 
•  P.  505.       he  that  hath  *  the  one  must  have  the  other,  and  the  one 
doth  ensue  the  other  as  the  shadow  doth  the  body ;  and 
therefore  now  upon  fines,  recoveries,  and  feoffments,  the 
estate  doth  settle  as  the  use  and  intent  of  the  parties  is 

declared 


(n)  See  supra,  page  503,  not 

(o)  See  supra,  page  503,  note  (g- 

(p)  See  supra,  page  502,  note  (c). 

(9)  See  supra,  page  503,  note  (g-). 

(r)  See  supra,  page  406,  note  (A:). 

(«)  See  the  act  29  Car.  2.  c.  3.  which  requires  estates,  uses,  and  trusts  to  be  created  and 
declared  by  writing,  except  terms  not  exceeding  three  years,  and  uses  and  trusts  arising  by  opera- 
tion  or  construction  of  law. 
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declared  by  word  (<)  or  writing  before  the  act  done  (/)  as 
for  example,  if  a  writing  be  made  between  two  or  more,  « 

that  one  of  them  shall  levy  a  fine,  make  a  feoffment,  .or 
suffer  a  recovery  to  the  other,  to  the  use  and  intent  that 
one  of  them,  or  another  man,  shall  have  it  for  life,  :md 
after  another  in  tail,  and  after  a  third  in  fee-simple ;  in  this 
case,  the  law  settleth  the  estate  according  to  the  use  and 
intent  declared,  so  that  now  what  estate  a  man  hath  in  the 
use,  the  same  he  hath  in  the  possession  (?/).  Hut  herein  To  what  nses 
for  the  more  full  understanding  of  this  statute,  and  the  law  tlle  staiuie  of 
at  this  day,  it  must  be  observed,  that  this  statute  doth  not  ^t^8*^^ 
extend  to  all  manner  of  uses,  neither  are  all  uses  executed  to  what  not. 
and  united  to  the  possession  hereby ;  for,  to  every  execu- 
tion of  a  use  within  this  statute,  four  things  arc  requisite  : 
1.  That  there  be  a  person  seised.  2.  That  there  be  a 
Co.  l.  126.  ccstui  quc  use  in  csse  (x).  3.  That  there  be  a  use  in  case 
Plowd  391  *n  Possess'on'  reversion,  or  remainder.  4.  That  the 
estate,  out  of  which  the  uses  do  arise,  be  vested  in 
cestui  que  use  (y)  so  that  when  these  four,  viz.  seisin 
in  the  feoffees,  cestui  que  use  in  rerum  natura,  use  in 
esse,  and  that  the  estate  of  the  feoffees  doth  vest  in  cestui 
que  use,  then  there  is  an  execution  of  the  use  within  this 
statute;  but  if  any  of  these  fail,  there  is  no  execution 
of  the  use  within  this  statute;  and  therefore  it  is  agreed 
that  this  statute  doth  not  execute  any  use,  but  only  uses 
in  esse;  so  that  the  right  of  a  present  use,  and  a  future  or 
Co.  1.  126.  contingent  use,  are  excluded  until  they  come  in  cssc;  and 
Dier,  58.  88.  then  the  statute  doth  execute  them  also,  if  no  alteration 
.be  of  the  estate  of  the  land  before.  And  if  cestui  que  use 
in  tail,  with  divers  uses  in  remainder,  had  made  a  feoff- 
ment  and  died  before  the  statute,  no  execution  should  have 
been  of  this  right  of  a  use  until  entry  by  the  feoffees.  So 
if  cestui  que  use  in  possession  had  made  a  feoffment  before 
the  statute;  no  right  of  the  use  in  possession  or  remainder 
shall  be  executed  by  the  statute  until  the  entry  by  the 
feoQees  :  so  if  a  feoffment  had  been  made  before  the  sta- 
tute to  the  use  of  the  feoffee  for  life,  and  after  to  the  uses 
of  others  in  remainder,  and  the  feoffee  had  made  a  feoff- 
ment in  fee  to  another  ;  this  use  shall  not  be  re-continued, 
or  the  re-possession  of  the  land  executed  unto  it,  by  this 
statute ;  so  that  the  right  of  uses  in  csse,  and  uses  in 
contingency,  until  they  happen  to  be  in  esse,  remain  at 
the  common  law,  as  they  were  before  the  statute  :  and 
therefore  if  the  estate  of  the  feoffees  be  in  such  cases  de- 
vested  by  disseisin ;  or  the  king,  or  a  corporation,  or  an 
alien,  or  a  person  attaint,  &c.  be  enfeoffed  of  the  land 

before 


(0  Uses  or  trusts  cannot  now  be  declared  by  parol ;  see  the  statute  of  Frauds,  29  Car.  2.  c.  3.  With 
respect  to  uses  upon  a  fine  or  recovery,  they  may  be  declared  after  levying  the  fine  or  suffering 
the  recovery  as  well  as  before.  See  su;*ra,  page  37. 

(w)  By  possession,  is  to  be  understood,  not  the  actual  corporeal  possession,  but  merely  the  legal 
ownership. 

(or)  That  is,  either  by  express  declaration,  or  by  construction  or  operation  of  law. 

(y)  This  would  appear  to  be  an  inaccuracy;  for  the  estate,  if  it  can  be  so  called,  out  of  which 
the  uses  arise  must  be  in  the  trustee. 

3C 
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before    the  use  come  in  esse ;  or  if  the  land  be  aliened 
bond  fide  upon  consideration  to  one  that  hath  not  notice  of 
the  use  ;  this  use  can  never  be  executed  until  these  pos- 
*  P.  506.      sessions  be  removed  by  lawful  entry  or  *   action  of  the 
feoffees;  and  if  their  entry  and  action  be  barred,  the  use 
is  gone  for  ever,  and  the  party  grieved  thereby  hath  no 
remedy  but  in  Chancery  :  and  therefore  if  cestui  que  use 
in  tail,   the  remainder  in  tail  restrained  with  a  clause  of 
perpetuity,  be  disseised ;  no  use  in  contingency  can  be  exe- 
cuted by  this  statute  (z),  and  if  before  the  statute,  a  feoff- 
ment  had  been  made  in  fee  to  the  use  of  /.  S.  for  life, 
and  after  to  the  use  of  the  right  heirs  of  I.  N.  and  the 
feoffees  had  been  disseised,  and  then  the  statute  had  been 
made,  and  after  /.  JV.  die,  and  after  his  death  7.  S.  die ; 
this  use  shall  never  be  executed  in  the  right  heir  of  /.  N. 
And  so  also  if  a  disseisin  be  after  the  statute  and  before  Co.  1.  138. 
the  death  of  /.  N.  no  possession  shall  be  executed  in  the 
right  heir  of  /.  N.     Also  uses  that  need  no  execution  by 
the  statute  ;  as  when  a  man  doth  convey  land  to  /.  S.  and 
his  heirs,  to  the  use  of  /.  8.  and  his  heirs  ;  this  doth  not 
need  help  of  this  statute.    Also  uses  that  are  against  the 
rules   of  the  common  law,  shall  not  be  executed  by  this 
statute  :    and   therefore  if  a  feoffment  be  made  to  the  use 
of  A.  for  life,  and    after  to  the  use  of  every  person  that 
shall  be  his  heir  one  after   another  for   term  of  his  life ; 
or  if  one   make  a  feoffment  to  the  use  of  another  in  tail, 
with  divers  remainders  over,  with  a  proviso  that  neither 
of  them  shall  discontinue  or  alien,  &c.  these  uses  shall  not 
be  executed,  because  these  limitations  are  wholly  void  (a), 
and  in  these  cases  it  seems  there  is  no  remedy  to  be  had  in 
Chancery  against  the  feoffees.     So  that  out  of  all  this  it 
appeareth,  that  some  uses  are  executed  presently,  as  uses 
in  esse ;  and  some   are  executed  by  matter  ex  post  facto, 
if  they  be  according  to  law,  and  come  in  esse  in  due  time  ; 
but  if  they  be  uses  invented  and  limited  in  a  new  manner, 
and  not  according  to  the  ancient  common  law,  they  are  al- 
together void  (6),  and  extinguished  and  abolished  by  this 
statute :  and  where  lands  are   conveyed  to  others  in  trust 
after  this  or  the  like   manner,  viz.  that  the  feoffees  shall 
take  the  profits,  and  deliver  them   to  the  feoffor  and  his 
heirs,  &c.  or  that  the  feoffees  shall  convey  it  to  the  heir  of 
the  feoffor  at  his  age  of  twenty  one-years :  and  where  lands 
are  conveyed  to  certain  uses  expressed  and  declared,  and 
there  be  other  secret  uses  and  intents  agreed  upon  between 
the  parties  ;  these  uses  or  trusts  are  not  within  this  statute, 
neither  will  the  statute  execute  them,  but  they  remain  as 

they 


(z)  If  the  contingency  happen  before  the  determination  of  the  particular  estate,  and  if  no  act 
has  been  done  to  destroy  the  contingent  estate,  it  is  quite  clear  that  the  contingent  use  will,  as  soon 
as  the  contingency  happens,  be  executed  by  the  statute. 

(a)  The  above  is  not  altogether  correct:  Uses  for  life,  and  in  tail,  are  perfectly  good;  but,  gene- 
rally speaking,  provisoes  or  conditions  against  alienation  are  not  so.  See  supra,  pages  130  and  131 
and  notes.  As  to  discontinuances,  see  supra,  page  33,  note  (g-). 

(6)  The  meaning  of  this,  it  is  presumed,  is,  that  no  estates  or  interests  can  be  created  through 
the  medium  of  the  statute  of  uses ;  other  than  such  as  might  have  been  created  at  the  common 
law. 
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they  were  before  the  statute,  determinablc  in  Chancery  (c). 
Also  leases  for  years  of  lands  in  use,  that  have  their  being 
before,  and  are  granted  over  in  use,  are  not  executed  by 
Dier,  369. 356.  this  statute:  and  therefore  if  a  lessee  fur  years  of  land, 
Cromp.  Jur.  grant  or  assign  over  his  estate  to  A.  and  li.  and  their  as- 
signs, to  the  use  of  the  grantor  and  his  \viie  for  the  term 
of  their  lives;  this  use  or  trust  is  out  of  this  statute,  and 
not  executed  thereby  ;  and  therefore  in  this  case  all  the 
estate  is  in  A.  and  /}.  and  the  grantor  hath  nothing  but  a 
trust,  for  which  he  hath  his  remedy  in  Chancery  (<l) :  so  if 
one  *  be  seised  of  land  in  fee,  and  he  bargain  and  sell  it,  *  p4  507. 
or  make  a  lease  of  it  to  another  in  trust,  and  i'or  the  benefit 
of  a  third  person  ;  this  is  but  a  Chancery  trust,  &•(•.  in  this 
third  person,  as  was  held  clearly,  M.  »  Car.  B.  K.  And 
yet  if  a  feoil'ment  be  made  to  the  use  of  /.  S.  and  his  assigns 
for  the  trrm  of  twenty  years  ;  this  term  of  years  shall  by 
executed  by  the  statute  :  and  so  in  all  such  like  cases  and 
questions  of  trust,  and  uses  that  are  not  within  the  statute 
of  uses,  the  law  is  now  as  it  was  before  the  same  statute 
was  made  and  all  those  matters  are  determinate  in  Chan- 
cery ;  for  as  the  questions  of  uses  and  trusts,  that  are 
within  the  statute,  are  to  be  decided  and  ruled  by  the 
judges  of  the  common  law,  so  are  all  other  questions  of 
uses  and  trusts,  that  are  out  of  the  statute,  to  be  ruled 
and  decided  by  the  judges  of  the  Chancery  (c). 

To 


(c)  The  above  passage  is  not  very  clear ;  but  if  the  meaning  be,  that  after  declaring  the  use  in 
favor  of  one  person,  it  is  further  declared  that  he  shall  be  seised  to   uses   in  favor  of  other  persons  ; 
if  this  be  the  meaning,    then,  whether  such  latter  uses  aie  secretly  declared  or  not,  they  cannot 
(according   to   the  construction  which   has   been  put  upon  the   statute)  be  executed    by  it ;   but  if 
they  are  not  contrary  to  law,  equity  will  enforce  or  give  effect  to  such  uses  under  the  denomination 
of  trusts. 

(d)  The  reason  why  a  term  of  years  is  held  not  to  be  affected  by  the  statute,  is,  that  a  term  of 
years  being  a  mere  chattel  interest,  there  cannot,  technically  speaking,  be  a  seisin  of  it ;  and  the 
statute,  speaking  of  manors,  <&c.  of  which  one  person  is  seised  to  the  use  of  another,  it  has  been  held, 
that  mere  chattel  interests  do  not  fall  within  the  meaning  of  the  act,  and  are  therefore  not  affected 
by  it. 

(e)  "  It  seems  to  have  been  the  evident  intention  of  the  legislature,  when  they  made  the  statute 
27  Hen.  8.  c.  10.  to  abolish  uses,  by  transferring  the  possession  to  the  use  ;  but  the  strict  construction 
of  that  statute  defeated  the-  intent  of  it,  and  gave  rise   to  trusts   of  lands,  which  are   of  the  same 
nature  as  uses  were  before  the  statute  ;  so  that  as  Lord  Hardwicke  observed,  in  1  Atk.  591.  a  statute 
made  upon  great  consideration,  introduced  in  a  solemn  and  pompous  manner,  by  this  strict  construction, 
has  had  no  other  effect,  then  to  add  at  most,  three  words  to  a  conveyance.    There  are  three  direct  modes 
of  creating  a  trust  estate.     1st.  Where  a  man  seised  in  fee,  raises  a  term  for  years,  and  limits  it  in  trust 
for  A.  Sfc.  for  this  the  statute  cannot  execute ;  the  termor  not  being  seised.     2dly.  Where  lands  are 
limited   to    the  use  of  A.  intrust  to  permit  B.  to  receive  the  rents  and  profits;  for  the  statute  can 
only  execute  the  first  use.    Sdly.  Where  lands  are  limited  to  trustees  to  receive  and  pay  over  the 
rents  and  profits  to  such  and  such  persons,  for  here  the  lands  must  remain  in  them,  to  answer  these 
purposes.  1  Eq.  Ah.  383.    Trust  estates  may  also  arise  by  implication  in  two  several  ways.    1st.  Where 
a  conveyance   has  been  taken  in  the  name  of  one  man,  and  the  purchase-money  paid  by  another ; 
or,  2dly.  Where  the  owner  of  an  estate  has  made  a  voluntary  conveyance  of  it,  and  made  a  declara- 
tion of  trust  as  to  one  part  of  the  estate,  and  has  been  silent  as  to  the  other  part  of  it.     These  are 
said   to   be   the  only  two  instances  of  trusts  that  have  been   allowed    to  arise  by  operation  of  Jawr, 
since  the  statute  of  frauds  ;  unless  where  there  has  been  a  plain  and  express  fraud  in  gaining  a  con- 
veyance, from  another,  which  may  be  a  reason  for  making  the  grantee  in  that  conveyance  to  be  con- 
sidered merely  as  a  trustee.     See  Lloyd  v.  Spillit,  Barnard,  384.     Trust  estates  are  to  be  govern,  d 
by  the  same  rules,  and  are  within  the  same  reason,  as  legal  estates  (l  P.  Wins.   109.)  and   if  there 
were  not  the  same  rule  of  property  in  all  courts,  tilings  would   be  at  sea,  and  there  would  be  the 
utmost   uncertainty  (>>  P.  Wins.  713)  j  and  Mr.  Justice  lilackstone  (-2  Comm.  337.)  upon  this  subject, 
says,  '  courts   of  equity  consider  a  truxt   estate  (either  when  expressly   declared   or  resulting  by 
necessary  implication  as  equivalent  to  the  legal  ownership,  governed  by  "the  same  rules  of  propu  t\  . 
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4.  What  shall       To  make  a  good  use,  or  to  make  a  use  to  rise,  especially  Co.  super  Lit. 
be  said  a  good  such  a  use  as  may  be  within  the  statute,  respect  must  be  271. 
not  °[nd  wdhe°n  Lad  tO  divers  tllinSs-     1-  To  ^e  ways  or  means  of  creating  Plowd.  301. 
and' where ie"  an(*  ra'smg  °f  uses,  wherein  is  to  be  observed,  that  albeit 
such  a  use       the  quality  of  the  uses  be  changed  in  most  cases  by  the 
shall  be  raised,  statute  of  uses,  yet  uses,  and  uses  within  this  statute,  are 
created'  °or       &nd  ma^  ^e  raise(J»  as  they  might  before  the  statute,  either 
not?  c    '  01        by  transmutation  of  the  estate,  as  by  fine,  feoftment,  coin- 
First   in  re        ni0!1  recovery»  &c-   or  out  °*  tne  estate  of  the  owner  of 
spect'  of  the      tne  ^anc^»  as   by  bargain  and   sale,  by  deed  indented  and 
manner  of        enrolled,    or  by  covenant   to   stand  seised  to  uses   upon 
raising  it,  and    good    consideration,    and    therefore  a  fine,  feoffment,  or 

wa  s^wherlb  recovei7  may  ^e  liac^  ot  lan(l  to  tne  use  ant*  intent,  that 
uses  ma^ 'be/  e*ther  of  the  parties  thereunto  or  others  shall  have  it  for 
raised.  any  time  or  estate  ;  and  by  this  means  what  uses  and  con- 

sequently what  estates  a  man  will,  may  be  raised  and  cre- 
ated (/) :  and  in  these  cases  the  conusor,  feoffor,  or  reco- 
veree,    may  appoint  the  use  of  the  same  fine,  feoffuient, 
or  recovery  to  whom  he  will,  without  any  [consideration] 
of  marriage,  money,  kindred,  or  the  like  ;  for  in  this  case, 
his  will  guideth  the  equity  of  the  estate:  or  if  a  man  make  Dier,  186. 
a  lease  to  A.  for  life,  to  the  use  B.  for  life  ;  this  is  a  good 
use  and  estate  in/?,  during  the  life  of  A.  (#)  or  if  a  man  by 
bargain  and  sale  for  good  consideration  sell  his  land  to  an- 
other :  hereby  the  use  will  jrise  according  to  the  estate  bar-  Co.  6.  68. 
gained   and  sold  unto  the  bargainee  (A) ;  but  in  this  case,  Dier,  155. 
if  it  be  an  estate  of  freehold,  as  of  fee-simple,  fee-tail,  or  Co.  2.  36,  7. 
for  life,  that  is  sold  ;  the  bargain  and  sale  must  be  made    40.8.93,4.17. 

by  deed  indented  and  enrolled  within  six  months  after  (i),  in  Se^  Bargain 

e    i  w  '     xi  i  II     and  Sale, 

some  of  the  courts  at  Westminster,  or  m  the  sessions  rolls 

of 


and  liable  to  every  charge  in  equity  which  the  other  is  subject  to  in  law.  The  trustee  is  considered 
as  merely  the  instrument  of  conveyance,  and  can  in  no  other  shape  affect  the  estate,  unless  by 
alienation  for  a  valuable  consideration  to  a  purchaser  without  notice,  which,  as  cestui  que  use  is 
generally  in  possession  of  the  land,  is  a  tiling  that  can  rarely  happen.  The  trust  will  descend, 
may  be  aliened,  is  liable  to  debts,  to  forfeiture,  to  leases,  and  other  incumbrances,  nay,  even  to  the 
curtesy  of  the  husband,  as  if  it  was  an  estate  at  law.  It  has  not  yet  indeed  been  subject  to  dower, 
more  from  a  cautious  adherence  to  some  hasty  precedents,  than  from  any  well-grounded  principle. 
It  hath  also  been  held  not  liable  to  escheat  to  the  lord,  in  consequence  of  attainder  or  want  of 
heirs,  because  the  trust  could  never  be  intended  for  his  benefit.'  Hardr.  494.  Burgess  and  Whea.tey 
in  Chancery,  H.  32  Geo.  2.  To  this  may  be  added,  that  it  is  said  to  be  a  general  rule,  that  any 
legal  conveyance  or  assurance  by  a  cestui  que  trust  shall  have  the  same  effect  and  operation  on  the 
trust  estate,  as  it  should  have  had  upon  the  estate  at  law  in  case  the  trustees  had  executed  the  trust 
(2  Ch.  Ca.  78.)  And  therefore  a  fine  or  recovery  levied  or  suffered  by  a  cestui  que  ti-ust  of  an. 
estate-tail,  shall  have  the  same  effect  in  barring  the  issue  in  tail  and  remainders,  as  if  the  cestui  que 
trust  had  been  actually  seised  of  tiie  legal  estate,  Ch.  Ca.  49.  1  P.  Wms.  91." 

(/)  That  is,  any  uses  or  estates  which  are  consistent  with  the  rules  and  principles  of  law. — None 
which  have  a  tendency  to  a  perpetuity,  viz.  to  render  the  property  unalienable  for  more  than  lives  in 
being  and  twenty-one  years  afterwards  (exclusive  of  two  periods  of  gestation)  are  good. 

(g)  If  the  use  were  even  expressly  limited  to  B.  for  his  own  life  ;  yet  he  would  take  it  only  for  the 
life  of  A.  by  reason,  that  there  was  only  a  seisin  in  A.  for  his  (A.'s)  life  ;  and  it  is  a  rule,  that  the  use 
(or  estate  created  by  the  statute)  cannot  (except  in  the  case  of  wills)  be  more  extensive  than  the 
estate  or  seisin,  out  of  which  the  use  arises.  In  the  case,  however,  of  devises,  this  rule  (and  pro- 
perly) does  not  prevail ;  therefore  if  lands  are  devised  to  A.  without  words  of  inheritance  or 
perpetuity  (which  would  be  a  mere  life  estate  in  him),  to  the  use  of  B.  his  heirs  and  assigns,  B.  will 
take  a  fee. 

(h)  The  consideration  to  raise  a  use  on  a  bargain  and  sale  must  be  money  or  money's  worth,  but 
it  may  be  of  the  smallest  possible  amount.  Blood  and  marriage  are  the  considerations  to  raise  An 
use  upon  a  covenant  to  stand  seized. 

(i)  Six  lunar  months  ;  see  ante,  page  231. 
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of  the  shire  where  the  land  lieth,  (except  it  be  cities  and 
corporate  towns  where  they  use  to  enrol  deeds,)  otherwise 
no  use  will  rise  hy  it  :  but  if  it  be  an  estate  or  term  for 
years  only  that  is  sold,  there  the  use  will  rise  well  enough 
without  any  such  matter  (k)  or  if  a  man  seised  of  land  in 
fee,  covenant  to  stand  seised  of  it  to  the  use  of  his  wife, 
children  brethren,  or  other  kinsfolk  for  *  life,  in  fee- 
simple,  or  fee-tail;  or  if  one  seised  of  land  in  fee-simple 
covenant  to  stand  seised  of  it  to  the  use  of  a  woman  he  is 
to  marry ;  or  to  the  use  of  a  woman,  his  son,  oj  other 
kinsman  is  to  marry,  or  the  like  ;  hereby  the  uses  and 
consequently  the  estates  will  rise  accordingly.  And  in 
these  cases  there  is  no  need  it  should  be  by  deed  in- 
dented, &c.  or  that  the  deed  be  enrolled  ;  for  uses  may 
be  raised  by  deed  poll  as  well  by  deed  indented.  Also 
uses  may  be  created  (as  some  hold)  by  word  or  parol 
agreement  as  well  as  by  deed  or  writing  (/);  for  it  is  said  it 
hath  been  adjudged,  that  if  a  man  say  to  his  son,  and  a 
woman  that  his  son  is  to  marry,  that  in  consideration  of 
the  same  marriage  they  shall  have  the  land  to  them  two  in 
tail ;  that  hereby  a  good  estate  tail  will  arise  after  the 
marriage  :  and  that  where  one  doth  by  word  without  deed 
grant  to  his  son  and  to  his  wife  in  tail  land  in  consideration 
of  their  marriage,  that  it  was  agreed  by  all  the  judges 
that  the  use  did  rise  upon  this  agreement  (m).  Howsoever 
it  is  most  safe  in  these  cases  to  do  it  by  deed  and  in  writing ; 
for  Dier,  296.  Plow.  22.  seems  to  oppugn  this  (»).  And 
if  a  man  make  a  feoffment,  levy  a  fine,  or  suffer  a  reco- 
very, to  the  use  of  his  last  will,  or  to  the  intent  to  perform 
his  last  will,  or  to  the  use  of  such  person  and  persons, 
and  of  such  estate  and  estates  as  he  shall  limit  by  his  last 
will,  and  then  afterwards  by  his  last  will  declare  the  uses; 
these  are  good  uses,  and  this  is  a  good  way  of  raising  of 
uses.  80  it  'A.  may  devise  his  land  by  will  to/.  S.  and  his 
heirs,  to  the  use  of  /.  D.  and  heirs  ;  it  seems  that  the  use 
will  rise  to  /.  D.  and  his  heirs  by  this  means  (o).  And 
if  u  man  by  a  verbal  agreement,  in  consideration  of  money 
or  the  like,  sell  his  laud  to  another,  or  agree  and  promise 

that 
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(fc)  It  is  only  upon  an  estate  or  term  of  years  created  dc  novo,  and  when  arising  out  of  an  estate 
of  freehold,  that  the  statute  will  operate  :  upon  a  term  of  years  already  in  esse,  the  statute  can  have 
no  operation  ;  see  supra,  page  506,  note  (d).  The  reason  why  a  bargain  and  sale  of  lands  for  a  term 
of  years  or  mere  chattel  interest  does  not  require  enrolling,  is,  because  the  statute  which  directs  the 
enrolment  of  bargains  and  sales,  (27  Hen.  8.  c.  16,)  only  directs  bargains  and  sales  to  be  enrolled 
"  whereby  any  estate  of  inheritance  or  freehold''  shall  pass ;  and  a  term  of  years  not  being  an 
estate  of  inheritance  or  freehold,  a  bargain  and  sale  of  a  term  of  years  is  not  within  the  statute 
and  therefore  does  not  require  enrolling.— The  common  bargain  and  sale,  or  lease  for  a  year,  in 
the  case  of  a  conveyance  by  lease  and  release,  does  not  therefore  require  enrolling. 

(0  An  use  or  a  trust  in  lands  cannot  now  be  declared  by  parol :  see  29  Car.  2.  c.  3. — both  how- 
ever may  arise  by  implication. 

(m)  See  the  last  note. 

(M)  See  the  htatute  ','9  Car.  2.  c.  3.  which  makes  a  writing  necessary. 

(o)  It  seems  now  to  be  settled,  that  a  devise  to  one  to  the  use  of  another,  will  give  the  Imal 
estate  to  the  ccstni  <}ue  use.    Even  in  the  case  of  an  express  limitation  of  the  use  to  the  tru-t^ 
it  appears  that  such  limitation  was  by  mistake,  or  from  ignorance,  and  there  is  no  reason  or 
for  the  trustee  having  the  Irgdl  estate,  in  that  case  it  will  be  considered  to  be  in  the  party  beneficially 
entitled,  and   not  in  the  trustee.     See  Serjeant  Williams's  note  to  3  Saund,  Ucp.  page  11,  and  >n 
Uau'lfcr  v.  lluicka;  3  Barn.  ^  Aid.  .Y>7,  ami  ca^es  there  cited. 
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that  the  bargainee  shall  have  it  for  any  time,  howsoever  Dier,  229. 
that  hereby  no  use  nor  estate  will  arise  (if  it  be  a  freehold 
that  is  sold)  within  the  statute,  because  it  is  not  by  deed 
indented,  &c.  yet  it  seems  a  good  use  will  arise  at  the 
common  law,  and   that  the   bargainee  shall  have  relief  in 
equity  for  his  purchase  (p).     The  second  thing  whereunto 
respect  must   be   had,  is   to  the  person   intrusted,  or  to   Co.  i.  122. 
him   to  whom   the  conveyance  is  made  ;  for  to  every  good   127.  135. 
use  there  must  be  a  person  seised  to  use,  and  he  must  be  1>l.( 
a  person  capable  of  such  a  seisin.    And  for  this  it  must  be 
known  that  any  sole  person  that   may  take  an   estate  to 
himself  may  take  an  estate   to  other  uses.     Also  a  man 
may  be  seised  of  his  own  land  to  other  uses,  as  in  the  case 
of  a  covenant  to  stand  seised  to  uses.     But  the  king,  or 
any  body  corporate  (9),  alien   born  (»•),    or  person  attaint,  Resolved  in 
caiinot  be  seised  to  other  uses  no  more   by  an  original  Doctor  A  tkin's 
feoffment  to  use,  than  when  they  come  by  the  land  in  use  j^6}^ 
at  the  second  hand ;  in  which  case,  (as  hath  been  shewed) 
neither  such  persons,  nor  disseisors,  abaters  or  intruders, 
or  lords  of  villains,    or   by  escheats,    shall   be  seised  to 
other  *  uses;  but  in  all  these  cases  the  uses  are  void,  and 
the  parties  shall  hold  the  land  to  their  own  uses,  or  to  the 
uses   of  the  feoffbrs,  &c.   and  not  to  the  use  of  cestui  que 
use.     And  a  bargainee  of  land  for  valuable  consideration  Dier,  155. 
cannot    be    seised  of  the  land  to    any  other  use  but  his  Lit.  sect.  60. 
own  («).     The  third  thing  to  be  respected  is  the  cestui  que 
use;  for  to  every  good  use,  as  there   must  be  a  person 
seised  to   use,  so   there  must  be  a  person  to  whose  use  ke 
is  seised,  and  he    must  be  capable  also.     And  for  this  it  Bro.  Mori- 
must  be  observed  that  any  man  that  is  capable  of  an  estate  main,  37. 
directly  and  immediately  to  himself,  is  capable  of  the  same 
estate  by  way  of  use :  but  if  the  use  be  limited  to  a  corpo- 
ration, there  must  be  a  licence  had  ;  otherwise  it  will  be 
an  alienation  in  mortmain.     And  if  future  uses  upon  con-  See  before, 
tingencies  be  limited  to  such  persons  as  are  not  in  being, 
these  uses  however  they  are  good  at  the  common  law,  yet 

they 


(  p)  Parol  contracts  or  agreements  for  the  purchase  of  lands  are  declared  to  be  void  by  the  statute 
of  frauds;  (29  Car.  2.  c.  3.)  and  though  courts  of  equity  have  frequently  enforced  a  specific  per- 
formance of  parol  agreements  for  the  purchase  of  lands,  on  the  ground  of  a  part  performance,  yet 
latterly  there  has  appeared  to  be  a  disposition  on  the  part  of  the  courts  to  adhere  somewhat  more 
strictly  to  the  letter  of  the  statute.  Upon  this  important  subject,  however,  the  reader  will  find  all 
the  information  he  can  wish  for  in  Mr.  Sugden's  valuable  Treatise  on  Vendors  and  Purchasers. 

(q)  "  The  reason  why  neither  the  king  nor  a  corporation  can  be  seised  to  uses,  is  because  an 
attachment  does  not  lie  against  them  out  of  Chancery  :  see  Plowd.  555.  Jenk.  Cent.  5.  case  1. 
Co.  Lit.  19.  b  13th  edit,  and  note  3,  thereunto."  Another  reason  is  also  assigned  why  a  corporation 
cannot  be  seised  to  an  use,  viz.  because  the  statute  only  speaks  of  persons  (in  their  natural  indi- 
vidual capacity;  being  seised  to  uses.  But  though  a  corporation  cannot  be  seised  to  a  use,  yet  it  may 
be  cestui  que  use ;  for  the  statute  says,  where  any  person  or  persons  shall  be  seised  to  the  use  of 
any  other  person  or  persons  "  or  of  any  body  politic."  Where  however  the  use  is  limited  to  a  cor- 
poration, it  must  be  with  licence  in  mortmain. 

(r)  A  person  born  an  alien  but  naturalized  or  made  a  denizen,  may  clearly  be  seised  to  a  use,  or 
upon  a  trust;  and  query,  whether  an  alien  who  is  not  naturalized  or  made  a  denizen,  may  not  be  seised 
to  the  use  of,  or  in  trust  for,  another  till  office  found ;  and  if  so,  then  where  a  feoffment,  &c.  is 
made  to  an  alien  in  fee,  to  the  immediate  use  of  another  in  fee,  in  such  a  case  as  this,  it  is  conceived, 
the  cestui  que  use  would,  by  virtue  of  the  statute  of  uses,  acquire  an  estate  in  fee  simple,  which  no 
future  office  found  could  divest  or  give  to  the  crown. 

(s)  If  any  use  was  declared  on  the  seisin  of  the  bargainee  in  favor  of  a  third  person,  such  use 
would  not  be  operated  upon  by  the  statute— it  would  however  be  good  as  a  trust. 
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they  are  not  good  within  the   statute ;    neither  doth  the 
statute    execute    them    at  all,    until  they  come  in    pos- 
session (f).    And  if  a  feofFment  made  to  7.  S.  and  his  heirs 
to  the  use  of  the   parishioners  of  Dale ;  this  use  is  void, 
for  they  are  incapable  by  this  name;  and  it  shall  be  to  the 
use  of  the  foollbr.  The  fourth  thing  to  be  regarded,  is  the   Fourthly,  in 
estate  of  him  that  doth  raise  the  use  in  the  land  whereof  "JP^^J     *. 
the  use  is  raised  ;  for  howsoever  the  tenant  in  fee-simple  of  g*ggjQn  Of  him 
land  may  create  what  uses  he  will  in  fee,  for  life,  or  years   that  doth 
upon  it,  and  such  uses  are  good ;  and  the  tenant  in  tail,  or  for  create  the  use. 
life,  may  perhaps  grant  their  land   for  their  own  lives  to 
the  use  of  a  third  person;  yet  if  a  tenant  in  tail  for  good 
considerations  covenant  to  stand  seised  to  the  use  of  him- 
self for  life,  and  after  of  his  eldest  son  in  tail  (u),  no  use 
will  rise  by  this  covenant.     So  if  tenant  in   tail  of  an  ad- 
vowson  in  gross  grant  it  by  deed  to  one  and  his  heirs  to 
the  use  of  himself  for  life,  and  after  to  the  use  of  another 
in  fee ;  this  grant  is  void  by  the  death  of  the  tenant  in 
tail  (x).     And  if  such  a  tenant  in  tail  bargain  and  sell  his 
land  by  deed  indented  and  enrolled ;  hereby  the  bargainee 
hath  an  estate  descendible  to  his  heirs,  but  determinable 
upon  the  death  of  the  tenant  in  tail  (y).     And  if  one  cove- 
nant by  indenture  to  stand  seised  to   the  use   of  B.  of 
White-acre  which  he  hath  not  then,   but  he  doth  after- 
wards purchase  it;  by  this  no   use  will   rise.     And  if  one 
that  hath  but  a  term  of  years  grant  it  to  /.  &  to  the  use  of 
himself  for  life,  &c.  this   is  no  good  use  within  the  sta- 
tute, but  a  Chancery  trust  only  (z).     The  fifth  thing  to  be   Fifthly,  in 
respected,  is  the  estate  of  him  that  doth  take  by  the  con-  e^atTand  pos^ 
veyance  out  of  which  the  uses  are  derived  :  for  howsoever  SeSsi0n  of  him 
where  a  man  doth  grant  a  fee-simple  to  another  and  his  that  doth  take 
heirs,  he  may  limit  what  uses  he  will  upon  this  estate;   bytheconvey- 
and  if  a  man  make  an  estate  for  life  to  another,  he  may  ance- 
limit  an  use  thereupon ;  yet  if  a  man  make  a  gift  in  tail  to 
another,  he  can  limit  no  use  thereupon.     And  therefore  if 
one  grant  his  land  to  /.  S.  *  and  the  heirs  of  his  body,  to     «  P.  510. 
the  use  of  7.  S.  and  his  heirs  in  fee,  this  limitation  of  use 
is  void,  and  7.  S.  hath  hereby  an  estate  in  tail.     And  if  a 
feoffnient  be  made  to  7.  S.  to  have  and  to  hold  unto  him 
and  the  heirs  of  his  body,  to  the  use  of  him,  his  heirs 
and  assigns  for  ever;  this  use  is  void  (a).    And  where  one 
doth  bargain  and  sell  land  for  money,  (in  which  case  the 
law  doth  make  an  express  use,)  no  other  use  can  be  ap- 
pointed.    And  therefore  if  A.  for  money  bargain  and  sell 

land 


(I)  If  the  statute  executes  contingent  uses  when  they  come  into  possession  (or  when  the  contin- 
gency happens,  as  it  clearly  does  unless  they  have  been  destroyed),  in  that  case  the  above  passage 
would  seem  to  be  inaccurately  worded. 

(u)  The  son  would  take  under  his  older  and  better  title;  but  if  the  covenant  was  to  stand  seized 
in  favor  of  another  person  of  the  blood  of  the  covenantor,  in  that  case  the  covenant  would  work  a 
discontinuance  of  the  old  use  ;  (though  query,  and  see  Machell  v.  Clarke,  2  Ld.  Raym.  778,  and  Cro. 
Elir.  279.  Moore's  Rep.  683,)  and  the  new  use  would  be  good  till  the  issue  in  tail  revested  the  estate. 

(x)  Only  voidable  by  the  entry  of  the  issue  in  tail.    See  Machell  v.  Clarke,  2  Ld.  Ravin.  778. 

(y)  See  the  last  note. 

(z)  See  supra,  page  507,  note  (fc). 

(a)  In  a  devise  like  either  of  the  cases  last  put,  the  devisee,  it  is  conceived,  would  take  an  estate 
tail,  with  the  immediate  reversion  to  himself  in  fee. 
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land  to  P.  and   his  heirs,  to  the  use  of  .A.  for  life,  and 
after  of  B.  in  tail,  and  after  of  A.  in  fee;  all  these  uses 
are  void,  for  a  use  cannot  rise  out  of  a  use  (6).     So  if  A. 
make  a  lease  to  JS.  for  years  rendering  rent,  to  have  and 
to  hold  to  the  use  of  the  lessor ;  this  use  is  void  as  being 
against  reason  also  (c).     And  if  a  feoffee  to  use,  before  Dier,  355. 
the  statute  of  uses,  had  bargained  and  sold   the  land  to  cj»- 1-  136> 
one  who  had  notice  of  the  former  use,  no  use  had  been  137' 
made  hereby  (rf)  :  for  there  might  not  be  two  uses  in  being 
of  the  same  land  at  one  time  (e).     And  if  A.  enfeoff  B.  to 
the  use  of  C.  and  his  heirs,  with  proviso  that  if  D.  pay  to 
C.  one  hundred  pounds,  that  C.  and  his  heirs  shall  stand    - 
seised  to  the  use  of  D.  and  his  heirs,  this  last  use  is  void ; 
for  the  use  must  arise  out  of  the  estate  of  the  feoffee,  and 
Sixthly,  in        not  out  of  the  estate  of  the  cestmj  cjue  use  (/).     The  sixth 
Suse^or^con6  tu'n&  whereunto  respect  must  be  had,  is  the  cause  or  con- 
side^tion  CoT"  sideration '   for  howsoever  in  cases  where  uses  pass  by  Co.  i.  176. 
it ;  and  what    way  of  transmutation  of  possession,  as  by  fine,  feoffment, 
shall  be  a  suf-  or  recovery,  there  the  consideration  is  not  at  all  material; 

deration  °to1"     f°r  ll6  tll3t  ^°^  make  the  estate'  ma?  aPPoint  tlie  use  to 
rai'se  'or  alter    w^om  ^le  wiM  without  any  respect  to  marriage,  kindred, 
a  use,  or  not.    money  or  other  thing ;  for  in  this  case  his  own  will  and 
consideration  guideth  the  use  and  equity  of  the  estate; 
yet  in  bargains  and  sales,  and  covenants  to  stand  seized  to 
uses,  it  is  otherwise :  for  their  consideration  is  so  neces-  Dier,  169. 
sary  that  nothing  will  pass,  neither  will  any  use  rise  with-  9romP-  **ur* 
out  a  consideration,  i.  e.  some  matter  that  may  be  a  cause  62' 
or  occasion  meritorious,  which     amounteth  to  a  mutual 
recompence  in  deed  or  in  law ;  which  must  be  expressed 
or  implied  in  the  deed  whereby  the  use  is  created,  or  else 

Averment.  supplied  by  averment  and  proof  (#).  For  howsoever  in  Dier,  146. 
this  case  an  averment  shall  not  be  allowed  and  taken  Co-  *•  176. 
against  a  deed,  that  there  was  no  consideration  given, 
when  there  is  an  express  consideration  upon  the  deed ;  yet 
when  the  deed  expresseth  no  consideration,  or  saith  [for 
divers  good  considerations]  or  the  like,  there  an  averment 
of  a  good  consideration  given  shall  be  received ;  for  this  is 
an  averment  that  may  stand  with  the  deed ;  and  without 
consideration  enrolment  will  not  help.  And  therefore  if 
pne  bargain  and  sell  his  land  to  another  by  deed  indented 
and  enrolled  without  any  consideration ;  it  seems  no  use 
will  rise  by  this  toijhe  bargainee.  So  if  one  [for  divers 
good  causes  and  considerations,  or  for  divers  great  and  va- 
luable considerations]  bargain  and  sell  his  land  to  another, 
or  covenant  to  stand  seized  of  his  land  to  the  use  of  another 

that 

(6)  The  second  use  is  a  trust  in  equity. 

(c)  See  supra,  page  507,  note  (A;). 

(d)  Where  a  purchaser,  from  a  trustee,  purchases  with  notice  of  the  trust,  he,  (the  purchaser")  is 
converted  into  a  trustee ;  and  a  person  who  comes   in  under  the  trustee  even  without  notice,  if  he 
comes  in  as  a  volunteer,  or  without  consideration,  will  be  regarded  as  a  trustee. 

(e)  This  is  to  be  understood  of  two  uses  embracing  the  same  portion  of  beneficial  interest :  there 
is,  however,  no  objection  to  any  number  of  uses  (or  trusts)  in  the  same  property  in  succession  or  in 
remainder  one  aftei  another,  or  as  alternatives  or  substitutes  one  for  another. 

(/)ButC.  in  such  a  case,  would  be  seized  upon  trust  far  D. :  C.  therefore  would  have  the  legal 
estate,  and  D.  the  equitable  or  beneficial  one. 

(§•)  But  though  a  consideration  maybe  averred  where  none  is  mentioned  in  the  deed,  yet  it  is 
always  advisable  to  mention  the  consideration, 
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that  is  not  of*  his  kindred;  no  use  will  rise  by  this,  unless 
it  be  proved  that  money  or  something  else  was  given  for 
it  (k).     But  if  a  man  by  deed  in  consideration  of  money, 
[as,  in  consideration  of  the  sum  of  one  hundred  pounds  to 
him  paid,  or  in  consideration  of  a  competent  sum  of  money 
to  him  paid,  or  otherwise  promised  to  be  paid,  or  in  con- 
sideration of  other  land,  or  of  giving   of  counsel,  or   the 
like]  bargain  and  sell,  or  by  such  like  words  grant  his  land 
to  another  in   fee-simple,   fee-tail,   for   life,  or  years;  in 
these  cases,  the  use  will  arise  to  the  bargainee  well  enough. 
And   therefore  if  I  covenant  with  B.  that  when   he  doth 
enfeoflf  me  of  White-acre,  I  will  stand  seized  of  Black-acre 
to  the  use  of  him  and  his  heirs,  and  he  doth  enfeoff  me  ac- 
cordingly; in  this  case,  the  use  of  Black-acre  will  rise  to 
B.  and  he   and  his  heirs  shall  have  it  according  to  the 
agreement.     So  if  I  agree  with  my  lessee  for  years,  that  if 
he  pay  me  one  hundred  pounds,  within  his  term,  that  I  will 
stand  seized  of  the  laud  to  the  use  of  him  and  his  heirs,  and 
do  pay  me  the  one  hundred  pounds  accordingly ;  in  this 
case,  the  use  will  rise,  and  he  and  his  heirs  shall  have  it 
according  to  the  agreement.     So  if  I  covenant  that  my  son 
shall  marry  the   daughter  of  A.  and  A.  promise  to  give  me 
a  hundred  pounds  for  the  marriage  portion,  and  I  covenant 
that  if  the  same   marriage   do  not  take  effect,  I  and  my 
heirs  will  stand  seized  of  the  land  to  the  use  of  A.  and  his 
heirs  until  the  one  hundred  pounds  be  paid ;  in  this  case, 
a  good  use  will  rise  of  the  land  accordingly,  if  the  mar- 
riage do  not  take  effect:  but  in  all  these  and  such  like 
cases  the  covenant  must  be   by  deed  indented,  and  it  must 
be  enrolled ;  otherwise  no  uses  will  arise.     And  when  the  Relation, 
deed  is  enrolled,  it  shall  take  effect  as  from  the  beginning 
by  relation,  to  avoid  all  intervenient   estates  and  charges 
whatsoever.     And  in  like  manner  it  is  if  one  for  no  cause, 
or  for  no  consideration,  (as,  because  he  is  of  his  ancient 
acquaintance ;  or  because  there  hath   been  entire  love  or 
great  familiarity  between   them  ;  or  because  he  hath  been 
his   chamber-fellow,   school-fellow,   or   fellow-servant ;  or 
because  he  hath   done  him  good    service ;  or  because  he 
was  his  master  and  taught  him  ;  or  to  the  end  that  he  may 
pay  his  debts  and  legacies  and  discharge  his  funerals ;  or  for 
divers  good  causes  and  considerations) ;  if  one,  for  any  of 
these  or  any  such  like  causes  and  considerations,  covenant 
with  another  that  he  will   stand  seised  of  his  land  to  the 
use  of  that  other   and  his  heirs,  or  that  he  and  his  heirs 
shall  have  the  land,  &c.   by  this  covenant,  whether  it  be 
enrolled  or  not,  no  use  at  all  will  rise.     So  if  one  covenant 
to  stand  seised  to  the  use  of  /.  &  (who  is  his  bastard  sou), 
and  his  heirs,  no  use  will  arise  hereby  (£) ;  and  yet  perhaps 

upon 


511 


(A)  To  raise  a  use  on  a  bargain  and  sale,  money,  or  some  other  thing  possessing  value,  (or  moi 
•worth)  must  be  given.    In  a  covenant  to  stand  seized  to  the  use  of  one  who  is  not  of  the  covenantor*! 
blood,  if  there  \v;\s  a  consideration  of  money,   or  of  money's  worth,   the  deed,  if  enrolled,  would 
operate,  it  is  conceived,  as  a  bargain  and  >ale. 

(i)  An  illegitimate  son  is  considered  as  jttttt*  mtlKtt*  fa   the.  rye  of  die  law,  therefore  there  i<  no 
consanguinity  between  Hie  parties-,  and  the  consideration  of  bluod  or  maniage  i«  absolutely 
to  raise  a  use  ou  a  covenant  to  sUnd  seized. 
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Covenant.         upon  such  a  covenant  as  this,  whereupon  no  use  nor  estate 

doth  arise,  an  action  of  covenant  may  lie.     But  if  one  (in  Co.  7.  11. 
consideration  of  nature,  kindred,  blood  or  marriage,  with  10.  143.  i.  83. 
ones  self,  or  of  his  blood,  payment  of  debts,   or  for  the  P|owd-  301. 
like  cause),  or  without  any  such  express  consideration  at  ^  ITi^*' 
*  P.  512.      all,  *  covenant  to  stand  seised  to  the  use  of  himself,  his 
wife,  children,  brothers,  sisters,  or  cousins,  or  their  wives ; 
these  are   good  considerations,   and  the  uses  and  estates 
thereupon  thus  raised  and  made,  are  good ;   and  therefore, 
if  one   covenant  by  his  deed,  without  expression  of  any 
consideration,  to  staud  seised  of  his  land  to  the  use  of  him- 
self for  life,  and  after  of  his  wife  for  life,   and  after  of  his 
child  in  tail,  or  for  life,  and  after  of  his  brother  in  tail,  or 
for  life,  or  in  fee,  or  in  any  such  like  manner ;    these  uses 
will  rise,  and  the  estates  will  be  well  made  hereby  accord- 
ingly (A).   So  if  I  agree  with  another,  that  if  he  marry  my  piowd.  301. 
daughter,  from   the  time  of  the  marriage  they  shall  have  Bro.  Feoff- 
my  land  to  them  and  their  heirs  ;  in  this  case,  and  by  this  ment,  al.U»es, 
agreement,  if  he  do  marry  my  daughter,  they  will  have  my  54* 
land  according  to  the  agreement :  so  if  I,  being  about  to 
marry  with  a  woman,  covenant  with  /.  S.  to  stand  seised  of 
my  land  to  the  use  of  myself  for  life,  and  after  to  the  use 
of  the  woman  I  am  to  marry  for  her  life,  and  after  to  the 
use  of  the  heirs  of  my  body  begotten  on  her  ;    these   are 
good  uses  and  estates  that  are  made  by  this  covenant :  but  Curia,  Trin. 
here  by  the  way,  this  difference  must  be  observed,  where  a  10  Cai\  B.  K. 
man  doth  .covenant,  in   consideration  of  a  marriage  to  be  Hoskin  s  case» 
had,  to  stand  seised  to  an  use,  and  the  marriage  doth  not 
take  effect,  there  no  use  shall  arise :   so  also  if  the  parties 
disagree  at  their  age  of  consent :  and  so  was  it  held  in  the 
Lord  Herbert's  case  :  but  where  one  doth  covenant  to  make 
a  feoffment,  or  levy  a  fine  to  such  uses,  and  the  feoffmeut 
is  made,  or  fine  levied  accordingly,  there  notwithstanding 
the  marriage  doth  not  take  effect,  yet  the  use  shall  arise : 
for   there   he  is  in  by  the  fine  or  feoffment,  in  which  case 
there  needs  no  consideration  (/).    And  therefore  if  A.  cove- 
nant with  B.    that    in  consideration  C.   is  his  kinsman, 
and  in  consideration  of  a  marriage  to  be  had  between  C. 
and  E.  he  will  make  a  feoffment  and  other  assurances  to 
the  use  of  himself  for  life,  the  remainder  to  C.  and  E. 
and  the  heirs  of  their  two  bodies,  and  after  assurances  are 
made  accordingly  by  fine   or  feoffment,  but  they  do  not 
intermarry,  but  marry  others ;  in  this  case  notwithstand- 
ing, E.  shall  have  a  moiety  of  the  land.     So  if  I  covenant  Co.  7.  40. 
(in  consideration  of  the  love  I  bear  to  my  wife),  to  stand  11.  24. 
seised  to  the  use  of  her,  and  the  heirs  of  my  body  upon  her  Dier>  374v 
begotten,  and  after  to  the  use  of  my  brother ;  hereby  the  use 
will  rise  to  my  brother  also,  albeit  he  be  not  within  the  ex- 
press consideration.  So  if  one  covenant  with  his  two  sons,  for 

the 

(fc)  And  if  the  consideration  should  not  appear  on  the  face  of  the  deed,  it  may  be  averred,  or  shewn 
by  parol. 

(J)  If  the  marriage  should  not  take  effect,  equity,  it  is  conceived,  would  relieve  on  the  ground 
of  mistake  ;  and  would  reform  the  settlement  by  making  the  limitations  depend  upon  an  antecedent 
marriage ;  the  settlement  would  therefore,  no  doubt,  be  reformed  by  inserting  the  words,  "  from 
and  after  the  solemnization  of  the  said  intended  marriage,  to  the  use  of,"  &c. 
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the  love  he  doth  bear  to  them,  to  stand  seised  of  his  land 
to  the  use  of  himself  for  life,  and  after  of  his  wife  for  life, 
and  after  of  his  two  sons  in  tail  one  after  another;  in  this 
case,  the  consideration  is  sufficient  to  raise  the  use  to  the 
husband  and  wife  also.  So  if  one  (in  consideration  of  the 
love  he  doth  bear  to  his  brother)  doth  covenant  to  stand 
*  seised  to  the  use  of  his  brother,  and  the  wife  of  his  brother  •  P.  513. 
for  life,  or  in  tail ;  in  this  case,  the  consideration  is  suffi- 
cient to  raise  the  uses  to  them  both.  So  if  I  covenant  (in 
consideration  of  the  marriage  of  my  son  with  the  daughter 
of  another),  to  stand  seised  to  the  use  of  myself  for  life, 
and  after  of  my  son  and  his  wife  in  tail ;  these  are  good 
uses,  and  will  rise  accordingly.  If  I  covenant  with  /.  S. 
to  stand  seised  to  the  use  of  him,  his  executors,  &c.  (he 
being  none  of  my  kindred)  for  twenty  years,  and  after  to 
the  use  of  my  son  in  tail ;  in  this  case  the  use  will  not  rise 
to  /.  S.  but  it  will  rise  to  my  son  well  enough.  For  albeit 
the  consideration  of  money  given  by  one,  may  be  a  consi- 
deration to  all  the  estates :  yet  the  consideration  of 
blood,  &c.  is  singular,  and  will  raise  the  use  of  that  only 
to  which  it  goeth  (m) :  but  if  I  covenant  with  B.  in  consi- 
deration of  the  marriage  of  my  son  with  the  daughter  of 
B.  to  stand  seised  to  the  use  of  R.  (a  stranger)  for  life,  and 
after  to  the  use  of  my  son  and  his  wife  in  tail ;  in  this  case,  Enrolment, 
the  use  shall  rise  to  R.  albeit  he  be  a  stranger,  and  that 
for  the  supportance  of  the  remainder,  which  cannot  be 
without  a  particular  estate ;  and  in  all  these  and  such  like 
cases,  no  enrolment  of  the  deed  is  necessary.  If  I  (in 
consideration  of  ten  pounds  given  to  me  by  my  son),  cove- 
nant with  him  to  stand  seised  of  land  to  the  use  of  him 
and  his  heirs :  in  this  case,  no  use  will  rise  without  enrol- 
ment by  the  implied  consideration,  because  there  is  an 
express  consideration,  et  expression  facit  cessare  taciturn  (n). 
And  yet  if  I  covenant,  in  consideration  that  /.  S.  is  my 
son  and  hath  paid  me  ten  pounds,  that  I  will  stand  seised 
of  land  to  the  use  of  him  and  his  heirs ;  in  this  case,  the 
use  will  arise  without  enrolment.  And  if  I  covenant 
in  consideration  of  one  hundred  pounds,  and  of  a  mar- 
riage, to  stand  seised  to  the  use  of  myself  for  life,  and 
after  of  my  son  in  tail ;  hereby  the  use  is  raised,  and  the 
possession  charged  without  enrolment.  So  also  where  a 
feoffment  is  made,  fine  levied,  or  recovery  suffered,  and  no 
use  declared  thereupon  ;  and  the  same  is  without  any  con- 
sideration of  fine  or  rent ;  by  this  the  use  is  not  changed, 
for  it  doth  result  to  the  feoffor,  conusor,  or  recoveree,  and 
he  hath  the  estate  as  he  had  it  before :  but  if,  in  these  and 
such  like  cases,  there  be  but  a  penny  or  a  penny-worth  of 
consideration  given,  or  any  rent  reserved  upon  the  feoff- 
ment, 


(m)  This  passage  is  not  very  intelligible,  but  the  meaning,  probably,  is,  that  on  a  covenant  to  stand 
seised,  an  use  will  only  arise  in  favor  of  those  who  are  of  the  blood  of  the  covenantor,  or  upon 
marriage. 

(w)  Query  of  this,  on  the  general  principle,  that  if  a  deed  cannot  operate  in  the  way  in  which  the 
parties  might  intend  it  to  operate,  yet,  if  it  cau  operate  in  airy  other  way,  it  shall  be  held  to  do  so. 
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went,  the  use  will  rise  well  enough  to  the  feoffee,  &c.  and 
if  any  tenure  be  created,  as  where  a  gift  in  tail,  lease  for 
life,  or  years  is  made  ;  in  these  cases  albeit  there  be  no 
consideration  given,  yet  the  use  will  rise  well  enough  to 
the  donee  or  lessee,  and  especially,  if  any  rent  be  reserved, 
for  that  is  a  kind  of  consideration  :  but  if  a  lessee  for  years 
grant  over  his  term  to  another  without  any  consideration  at 
all,  it  seems  by  this  no  use  at  all  will  rise  to  the  grantee, 
and  therefore  the  grantee  shall  hold  it  to  *  the  use  of  the 
grantor  (o) ;  sed  quaere.  The  seventh  thing  whereunto  re- 
spect is  to  be  had,  is  the  manner  and  form  of  words  used 
in  the  making  and  raising  of  uses,  wherein  there  is  much 
regard  to  the  mind  and  intention  of  parties :  for  if  one 
covenant  in  consideration  of  twenty  pounds  paid  him  by 
/.  S.  to  stand  seised  of  land  to  the  use  of  /.  S.  and  his 
heirs ;  or  if  one  covenant  that  /.  S.  and  his  heirs  shall 
have  his  land;  if  this  deed  be  enrolled,  this  is  a  good  bar- 
gain and  sale  to  raise  the  use,  and  will  do  it  as  well  as  when 
it  is  made  by  the  words  [bargain  and  sell].  So  if  one,  for 
good  consideration,  by  words  of  demise  and  grant,  make  a 
lease  of  his  land  for  a  term  of  years ;  hereby  the  use  will 
rise  to  the  lessee,  as  well  as  if  the  lease  were  made  by  the 
words  bargain  and  sell:  et  sic  de  similibus.  And  yet  if  one 
by  words  of  bargain  and  sell,  convey  his  land  to  his  son; 
no  use  will  arise  by  this,  except  there  be  money  paid,  and 
the  deed  be  enrolled  (p).  And  if  one,  in  consideration  of  mo- 
ney, grant  his  land  to  his  son,  or  any  other,  by  the  word 
[enfeoff] ;  no  use  will  rise  by  this,  unless  livery  of  seisin 
be  made  thereupon ;  because  the  intent  of  the  party  in 
these  cases  doth  appear  to  be  to  pass  it  in  another  man- 
ner (9) :  and  if  in  the  last  case  livery  of  seisin  be  made, 
then  the  use  shall  be  guided  by  law ;  that  is,  if  nothing  be 
given,  it  shall  be  to  the  use  of  the  feoflbr,  and  not  amount 
to  a  limitation  of  use  to  the  son.  If  one  covenant  with 
his  son,  that  his  land  shall  remain,  or  that  his  land  shall 
descend  to  him ;  this  is  a  good  covenant  to  raise  the  use 
Covenant.  according  to  the  limitation.  And  yet  if  one  covenant  with 
his  son  upon  his  marriage,  that  his  land  shall  remain, 
revert,  or  descend  to  his  son  in  fee,  or  in  fee-tail ;  by  this 
no  use  will  raised,  because  it  is  so  uncertain ;  but  perhaps 
this  may  amount  to  a  covenant ;  whereupon  the  son  may 

have 
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(o)  Or  rather  upon  trust  for  the  grantor;  as  no  use,  technically  speaking,  can  arise  either  by  impli- 
cation or  express  declaration  upon  a  term  of  years.  See  supra,  page  506,  note  (d).  Whether,  how- 
ever, there  would  be  a  resulting  trust  in  the  case  of  an  assignment  of  a  term  of  years,  without  con- 
sideration, would  altogether  depend  upon  the  circumstances  of  the  case,  and  the  object  which  the 
parties  had  in  view.  If  the  assignment  was  evidently  made  for  a  purpose  which  would  exhaust  the 
whole  beneficial  interest,  in  such  a  case  there  would  be  no  resulting  trust ;  but  if  the  purpose  could 
be  accomplished  by  less  than  the  whole  beneficial  interest,  there,  there  would  be  a  resulting  trust  as 
to  the  surplus. 

(;>)  It  would  operate,  it  is  presumed,  as  a  covenant  to  stand  seised. 

(7)  If  the  instrument  was  enrolled  according  to  the  act  of  27  Hen.  8.  c.  16,  it  would  operate,  it  is 
conceived,  as  a  bargain  and  sale:  or  without  enrolment  there  is  little  doubt  but  it  would  be  held-  to 
operate  as  a  covenant  to  stand  seised. 
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have  an  action  of  covenant  (r).  If  I  covenant  for  me  and 
my  heirs,  that  I  and  my  heirs,  and  all  others  that  are 
seised  of  my  lands,  shall  be  thereof  seised  to  the  use  of,  &c. 
this  is  a  good  covenant  to  raise  the  use,  albeit  it  be  in 
Dier,  374.  words  of  the  future  tense  (s).  If  I  covenant  with  my 
eldest  son  and  strangers,  to  convey  my  land  to  the  samo 
strangers  to  the  use  of  myself  for  lite,  and  after  of  my 
son  in  tail,  «&c.  and  I  grant  by  the  deed,  that  the  said 
persons  seised  of  the  said  land,  shall  be  from  thence  seised 
to  the  said  uses,  and  none  other  use,  and  no  other  convey- 
ance is  made;  it  seems  this  is  sufficient  to  raise  the  use: 
and  yet  if  I  be  seised  of  land  in  fee,  and  covenant  with 
/.  S.  thatyl.  B.  and  C.  D.  and  their  heirs,  shall  stand  and 
be  seised  of  this  land  to  the  use  of,  &c.  it  seems,  this  is 

Co.  l.  120.  not  a  good  covenant  to  raise  the  uses(f).  If  a  feofl'ment  or 
other  conveyance  be  made  to  the  use  of  the  feoffor  and  the 
heirs  of  his  body,  begotten  on  the  body  of  M.  the  wife  of 
S.  T.  and  for  default  of  such  issue,  to  the  use  of  him  and 
the  heirs  of  his  body,  begotten  of  S.  the  now  wife  of 
W.  K.  and  for  default  of  such  issue,  then  to  (he  use  and 
performance  of  *  his  last  will,  for  ten  years  immediately  *  P.  515. 
after  his  death,  and  al'ter  the  term  ended,  to  the  use  of 
the  feoffees  and  their  heirs  during  the  life  of  W.  (eldest  son 
of  the  feoffor,)  and  after  his  death  to  the  use  of  the  first 
issue  male  of  the  body  of  the  feoffor  lawfully  begotten, 
and  the  heirs  of  the  body  of  such  first  issue  male,  and  for 
default  of  such  first  issue  male  to  the  second  issue  male,  &c. 
[in  the  same  manner ;]  these  are  good  limitations  of  uses. 

Co.  1.  9t.  So  if  a  use  be  limited  to/.  S.  for  life  without  impeachment 
of  waste,  and  after  to  the  use  of  B.  and  C.  their  executors 
and  administrators,  for  the  term  of  twenty  years,  and  after 
to  the  use  of  C.  and  the  heirs  male  of  his  body,  &c.  these 

Co.  6.  18.          are  good  uses.     So  if  a  use  be  limited  after  this  manner, 

Lii.  sect.  462,  vi~.  to  the  use  of  a  man's  last  will  and  testament,  or  to  the 
use  of  such  person  or  persons  and  of  such  estate  and 
estates  as  he  shall  limit  and  appoint  by  his  last  will  and 
testament:  or  to  the  use  of  such  person  and  persons,  or  to 
such  uses  and  purposes  as  he  shall  by  any  writing  under 
his  hand  and  seal  declare  and  appoint ;  these  are  good 

Co.  1.  176.        limitations  (M).     If  I  covenant  with  another,  in  considera- 
tion 

(r)  u  If  I  covenant  that  my  son  shall  have  my  land,  this  was  held  good  by  reason  of  the  word  core- 
nant,  in  1  Co.  Chudleigh's  case,  and  was  cited  out  of  Seymours  case,  in  Dyer,  96.  But  Hobart,  Chief 
Justice,  (in  Buckley  v.  Simmonds,  Winch.  61.)  denied  this:  and  Bridgman,  Chief  Justice,  agreed 
A\rith  Hobart's  opinion,  that  it  wanted  consideration.  But  per  Bridgman,  if  I  will  that  my  son  shall 
have  my  land  in  consideration  of  marriage,  though  the  word  covenant  is  wanting,  yet  "the  use  is 
wtll  raised.  Sid.  V6." 

(«)  It  is  here  to  be  understood  that  there  is  a  good  consideration  for  the  covenant,  viz.  blood  or 
marriage. 

(t)  But  notwithstanding  the  informality  of  the  covenant,  if  there  was  a  valuable  consideration  for 
it,  equity  would,  no  doubt,  interpose  iu  such  a  case,  and  compel  the  covenantor  to  make  a  valid 
e>tato  to  the  covenantee. 

(M)  Where  lands  were  conveyed  to  such  uses  as  A.  B.  should  appoint,  and  in  default  of  and  until 
appointment,  to  the  use  of  himself  in  fee,  a  doubt  was  entertained  whether  the  power  and  the  fee 
could  subsist  together  in  one  and  the  same  person,  or  whether  the  power  was  not  merged  ami  extin- 
guished in  the  fee.  It  may,  however,  be  now  considered  as  settled,  that  the  power  is  not  extin- 
guished ;  and  it  mav  be  also  considered  as  settled,  that  an  exercise  of  the  power  will  defeat  or  over- 
reach the  right  of  dower  which  the  wife  of  the  donee  of  the  power  would  have  had,  in  ca.-=e  he  had 
died  without  exercising  the  power.  See  li<nj  v.  /'«»£,  j  Barn,  &  Aid.  561,  ami  :>  Madd.  .">lO  ;  :\n<\ 
there  cited. 
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lion  of  blood,  &c.  that  I  will  stand  seised  of  my  land  to 
the  use  of  such  of  my  sons,  or  such  of  my  cousins,  as  the 
covenantee  shall  name;  in  this  case,  after  a  nomination 
Incertainty.  made,  the  use  will  rise  well  enough.  But  if  I  (for  and  in 
consideration  of  ten  pounds,  or  the  like  good  considera- 
tion) covenant  to  stand  seised  of  land  to  the  use  of  such 
persons  as  the  covenantee  shall  name:  in  this  case,  albeit 
the  covenantee  do  nominate  some  of  my  cousins,  or  blood, 
yet  no  use  will  rise  by  this  for  the  incertainty  of  it.  If  a 
feoffment  or  other  conveyance  be  to  the  use  of  /.  S.  and 
his  heirs,  provided  that  if  the  feoffbr  pay  ten  pounds  at 
such  a  day,  that  then  it  shall  be  to  the  use  of  the  feoffbr 
and  his  heirs  ;  this  is  a  good  limitation,  and  the  use  will 
rise  accordingly.  A  use  may  be  limited  to  a  woman,  Co.  4.  3. 
durante  viduitate  sua,  and  this  is  good. 

If  a  man  be  seised  of  two  manors,  and  covenants  to  Co.  11.  23. 
stand  seised  of  the  same  to  the  uses  following,  viz.  of  the 
one  to  the  use  of  the  covenantor  for  his  life,  and  after  to 
the  use  of  his  wife  for  life,  and  after  to  the  use  of  his  eldest 
son  in  tail,  &c.  and  of  the  other  manor,  to  the  use  of  his 
second  son  in  tail,  &c.  these  are  good  limitations,  and  the 
uses  will  rise  accordingly. 

If  a  man  seised  of  land  in  fee,  agree  with  another,  that  Co.  2.  69,  70. 
a  fine  shall  be  levied  of  it,  and  that  the  same  shall  be  to 
the  uses  following,  viz.  that/.  S.  (the  conusor)  shall  have 
one  yearly  rent  of  fifty  pounds  during  his  life,  to  be  issuing 
out  of  the  same  land,  and  as  touching  the  land  charged 
with  the  rent,  &c.  to  the  use  of  /.  D.  (the  conusee)  until 
default  of  payment  of  the  said  yearly  rent,  and  then  to 
the  use  of/.  S.  and  his  heirs  for  ever;  this  is  a  good  limi- 
tation, and  the  use  will  rise  accordingly  ;  et  sic  de  similibus. 

If  a  feoffment  be  made  by  1.  S.  to  the  uses  in  certain  Co.  10.  78. 
*  P.  516.  indentures  *  tripartite  of  the  same  date,  and  therein  is  de- 
clared that  it  shall  be  to  the  use  of  A.  for  life,  without  im- 
peachment of  waste,  and  after  to  the  use  of  such  farmers, 
or  tenants,  to  whom  he  shall  demise  any  part  of  the  pre- 
mises for  life,  or  lives,  or  for  any  term  of  years,  as  in  any 
such  demise  shall  be  limited  and  appointed,  and  after  to  the 
use  of  the  performance  of  the  last  will  of  the  said  A.  and 
to  the  use  of  such  person  or  persons  severally  to  whom  the 
said  A.  by  his  last  will  and  testament  shall  appoint  any 
estate,  and  after  to  the  use  of,  &c.  these  are  good  uses, 
and  the  estates  shall  rise  accordingly. 

A  use  may  be  limited  upon  condition,  and  the  condition  Co.  4.  ll. 
may  be  annexed  to  one  of  the  uses,  and  not  unto  another. 

If  lands  be  conveyed  to  /.  S.  and  the  heirs  of  his  body,  Co.  super  Lit. 
to  the  use  of/.  S.  and  his  heirs,  or  to  the  use  of  a  stranger  19. 
and  his  heirs;  this  use  will  not  rise  in  this  manner  (a;), 


(x)  It  is  said  that  a  tenant  in  tail  cannot  be  seised  to  any  express  use,  because  the  stat.  of  Westrn.  2. 
c.  1.  de  donis,  has  so  appropriated  and  fixed  the  estate  tail,  that  neither  the  donee  nor  his  issue  can 
execute  this  use.  Jenk.  Cent.  5.  case  1.  Query,  however,  of  the  above,  for  there  seems  to  be  no 
good  reason  why  tenant  in  tail  should  not  stand  seised  to  a  use  :  There  can  be  no  doubt  but  the  use 
before  the  statute  of  Uses,  would  have  been  enforced  against  tenant  in  tail,  or  that  a  trust  would 
now  ;  and  if  so,  then  the  statute  would  clearly  execute  such  a  use.  But  what  kind  of  an  estate  the 
cestui  que  use  would  take,  where  the  use  was  limited  to  him  in  fee  upon  a  seisin  in  tail,  is  not,  per- 
haps, quite  clear.  It  is  conceived,  however,  he  would  take  a  detcnniiiable  fee,  a  fee  which  would 
continue  so  long  as  there  was  issue  of  the  tenant  in  tail, 
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yet  if  lands  be  conveyed  to  /.  >Sf.  and  his  heirs,  to  the  use 
of  him  and  the  heirs  male  of  his  body  and  after  to  the 
use  of  a  stranger  and  his  heirs ;  it  seems  this  is  a  good 
limitation. 

If  one  grant  lands  by  deed  to  husband  and  wife,  to  have 
and  to  hold  to  the  use  of  the  husband  and  wife  and  of  the 
heirs  of  their  two  bodies;  this  is  a  good  estate  tail  by  this 
limitation,  albeit  he  do  not  say  habendum  to  them  and 
their  heirs,  &c.  but  habendum  to  their  uses;  but  other- 
wise it  were  if  the  use  were  limited  to  a  stranger  in  this 
manner  (?/). 

If  lands  be  conveyed  by  /.  .S".  to  /.  D.  to  the  use  of  /.  S. 
or  to  the  use  of  his  wife  for  life,  or  to  the  use  of  another 
for  life,  the  remainder  to  another  in  tail  or  for  life,  the 
remainder  to  a  third,  his  executors,  &c.  for  six  months, 
and  after  the  six  months  ended,  to  the  use  of  a  fourth  and 
his  heirs ;  these  are  good  limitations,  and  the  estates  will 
rise  accordingly  (r). 

If  a  use  be  limited  to  the  conUsee  of  a  fine,  or  to  a  re- 
coveror  in  a  recovery,  until  he  make  a  lease  for  forty 
years,  and  after  to  the  use  of  the  recoverees  or  conusors 
and  their  heirs ;  this  is  a  good  limitation,  and  the  use  will 
rise  accordingly  (a). 

Contingent  uses,  or  uses  in  posse,    may  be  created  as 
well  as  uses  in  esse;  and  therefore  if  lands  be  conveyed 
to  the  use  of  a  man  and  the  wife  he  shall  afterwards  marry, 
or  to  the  use  of  his  first,  second,  or  third  wife ;  or  to  the 
use  of  1.  S.  for  life,  and  after  to  the  use  of  the  right  heirs 
of  /.  D.  and  /.  D.  is  then  living ;  or  to  the  use  of  /.  S.  for 
life,  and  after  to  the  use  of  him  that  shall  be  his  first  heir 
male,  and  the  heirs  of  the  body  of  such  heir  male,  &c.  all 
these,  and  such  like,  are  good  uses ;  but  they  are  uses  at 
the  common  law  still,  and  (6)  are  not  executed  by  the  sta- 
tute until  they  come  in  esse.    The  last  thing  whereunto  re-  Eighthly,  in 
spect  is  to  be  had,  is  the  nature  and  quality  of  the  use :  respect  of  the 
and  herein  it  is  to  be  known,  that  a  man  may  *  at  this  day  "j^6  a"fdthc 
by  act  executed  in  his  life-time,  or  by  his  last  will   and  tes-  JSp 
tameut  at  his  death,  give  his  lands,  tenements,  or  here-     »  p.  517, 
ditaments,    to  any  person  or  persons  not  corporate,  and 
their  heirs,  for  any  religious,  charitable  (c),  or  civil  use,  Charitable 
as  well  as  for  any  private  use :  and  therefore  a  man  may  uses, 
so  dispose  of  his  lands  for  the  finding  of  a  preacher,  erect- 
ing  or   maintenance   of    a   school,  relief  and  comfort  of 
maimed  soldiers,  sustenance  of  poor  people,  reparations  of 

churches, 


(y)  The  use  (except  in  the  case  of  a  devise)  cannot  be  for  a  larger  estate  than  the  estate  or  seisin 
out  of  which  it  arises. 

(2)  It  is  to  be  understood,  that  the  lands  are  conveyed  to  /.  D.  in  fee,  otherwise  there  would  not 
be  a  seisin  to  feed  the  uses. 

(a)  See  further  by  what  words  uses  may  be  created,  in  Vin.  Abr.  tit.  Uses,  (E.  4.)  Gilb.  on  Uses, 
60. 

(6)  The  above  words  "  are  uses  at  the  common  law  still,  and"  ought,  it  is  conceived,  to  be  omitted. 

(c)  In  conveyances  for  charitable  uses  or  purposes,  the  requisites  of  the  act  of  the  9  Geo.  9.  c.  56, 
must  be  attended  to.  No  devise  of  lands  for  charitable  purposes  is  good. 
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churches,  highways,  bridges,  discharging  of  the  poor  in- 
habitants of  a  village  of  the  common  charges,  to  make  a 
stock  for  poor  labourers  in  husbandry,  and  poor  appren- 
tices, and  for  the  marriage  of  poor  virgins,  or  other  such 
like  uses,  and  these  uses  are  not  prohibited  by  any  statute ; 
and  it  is  good  policy,  upon  every  such  feoffment  or  estate, 
to  reserve  to  the  feoffor  and  his  heirs  some  small  rent(rf), 
or  to  set  down  some  small  consideration :  but  these  uses 
are  not  such  uses  as  are  executed  by  the  statute  of  uses, 
neither  are  they  to  be  resembled  to  the  uses  aforesaid  ;  for 
in  this  case,  if  there  be  any  mis-employment  of  the  lands, 
or  breach  of  the  trust  by  the  parties  trusted,  redress  is  to 
be  had  of  the  lord  chancellor  or  lord  keeper  by  a  special 
course  of  proceeding.  For  which,  see  the  statutes  of 
Superstitious  39  Eliz.  c.  6.  43  Eliz.  c.  9.  TJac.  c.  3.(e).  But  if  any 
uses.  man  jiave  heretofore  given,  or  hereafter  shall  give,  any 

lands,  tenements,  or  hereditaments,  by  act  executed  in  his  Stat.  15  R.  3. 
life,  or  by  his  last  will  at  his  death,  to  any  person  singular  c'  ^ 
or  corporate,  in  fee-simple,  fee-tail,  for  life,  or  years,  to  i  Ed.  6.  c.  14. 
the  intent  or  upon  condition  to  maintain  any  superstitious 
use,  as  to  find  a  chaplain,  and  have  the  service  of  a  priest 
to  say  mass,  or  to  have  a  priest  or  other  man  to  pray  for 
the  soul  of  any  dead  man  in  such  a  church  or  other  place  ; 
or  to  have  or  maintain  perpetual  obites,  lamps,  or  torches, 
&c.  to  be  used  at  certain  times,  to  help  to  save  souls  out  of 
the  supposed  purgatory ;  all  these  and  such  like  uses  are 
void  :  and  the  lands  that  are  so  given  to  such  superstitious 
uses  are  to  be  forfeited,  and  given  to  the  king,  and  he  shall 
have  them ;  and  yet  if  there  be  any  charitable  use  inter- 
mixed with  the  superstitious  use,  and  they  may  be  distin- 
guished, the  king  shall  have  only  so  much  as  is  given  to  the 
superstitious  use,  and  not  that  which  is  given  to  the  cha- 
ritable use  also :  for  which,  see  Adams  and  Lambert's  case 
at  large,  Co.  4.  104(/). 

5.  Declaration       As  touching  the  declaration  of  uses,  i.  e.  the  manifesta-  Co.  i.  175. 
of  uses;  and      tion  or  agreement  of  the  parties,  to  what  uses  and  intents  176. 
l^ndremaaySbe°    the  assurance  made  shall  be,  these  things  are  to  be  known  :  Dier»  169« 
declared  upon  1-  That  uses   may  be  declared  or  averred  (^r)  on  a  fine, 
any  assurance,  feoffment,  or  recovery  of  land ;  but  on  a  bargain  and  sale 
and  what  shall  of  land,  no  use  may  be  declared  or  averred,  but  what  the 
declaration"!^  ^aw  ^ot^  ma^e-     And  upon  a  covenant  of  uses,  no   other 
such  use,  or     use  may  De  declared    or   averred,  but  what  is    contained 
not.  *  within  the  deed.     2.  Every  one  may  declare  and  dispose  Co.  2.  57. 

*  P.  518.     the  use  of  land  according  to  the  estate  that  he  hath  in  the  Dier»  29°* 
land ;  for  the  declaration  and  disposition  of  the  use  doth 
ensue  the  ownership  of  the  land,  sicut  umbra  sequitur  cor- 
pus.   And  at  this  day  the  use  doth  draw  the  land  to  it,  as 

the 

.  (d)  By  the  reservation  of  rent  or  any  other  thing,  a  conveyance  for  a  charitable  purpose  is  ren- 
dered void  by  the  act  of  the  9  Geo.  2.  c.  36.  As  to  devises  for  charitable  purposes,  see  the  last  note. 

(e)  See  the  acts  of  26  Geo.  3.  c.  58,  and  52  Geo  3.  c.  102,  which  contain  provisions  for  the  better 
discovery  of  charitable  endowments. 

(/)  On  the  subject  of  charitable  and  superstitious  uses,  see  Duke's  Law  of  Charitable  Uses,  105,  &c. 
and  Highmore  on  Mortmain. 

(#)  Uses  or  trusts  cannot  now  be  created  by  parol.  See  the  act  of  the  29  Car.  2.  c.  3.  Parol  evi- 
dence may,  however,  be  adduced  to  rebut  a  resulting  use  or  trust. 
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the  body  or  principal  doth  the  shadow  or  accessary:  and 
therefore  the  owner  of  the  land,  or  he  from  whom  the  land 
doth  move,  ought  to  limit  and  declare  the  use  of  the  land  ; 
as  if  the  husband  and  wife  levy  a  fine  of  the  land,  whereof 
h«  is  seised  in  the  right  of  his  wife;  the  husband  alone-  mny 
declare  the  use  of  this  fine,  and  this  declaration  shall  bind 
the  wife,  albeit  her  assent  to  the  limitation  of  the  uses  do 
not  appear,  if  her  dissent  doth  not  appear  (/<) ;  but  in  this 
case,  it  is  most  proper  to  have  a  declaration  of  the  uses  by 
the  husband  and  wife  both:  for  she  alone,  because,  she  is 
.v?//>  potentate  viri,  cannot  declare  or  limit  any  use  ;  neither 
can  the  husband  alone  limit  any  use  against  her  good  will, 
because  he  hath  not  the  estate  of  the  land  :  and  therefore, 
if  A.  and  B.  his  wife  be  seised  of  land  in  the  right  of  his 
wife,  and  she,  without  the  consent  of  her  husband;  cove- 
nant by  indenture  with  C.  and  D.  14  Martii,  14  Eltz.  that  a  Husband  and 
fine  shall  be  levied  of  this  land,  and  that  it  shall  be  to  the  Diff- 
use of  herself  for  life  without  impeachment  of  waste,  and 
after  to  the  conusees  for  their  lives,  to  the  intent  that  they 
shall  suffer  /.  S.  to  take  the  profits  for  his  life,  with  divers 
remainders  over;  and  afterwards,  and  before  the  fine  le- 
vied, the  husband  alone  by  another  indenture,  21  February ', 
22  Eliz.  (wherein  the  wife  is  named  a  party)  without  the 
consent  of  the  wife,  doth  agree  that  a  fine  shall  be  levied 
to  the  use  of  him  and  his  wife,  and  after  to  the  uses  limited 
by  the  wife's  indenture,  and  after  the  fine  is  levied  accord- 
ingly ;  in  this  case,  albeit  the  variance  be  in  one  particular 
only,  and  the  limitations  in  all  the  rest  of  the  uses  aud 
estates  do  agree,  yet  all  the  same  limitations  by  both  in- 
dentures are  void,  and  the  use  upon  the  conveyance  is  left 
to  construction  of  law,  and  therefore,  shall  be  to  the  wife 
and  her  heirs  for  ever(/);  aud  yet  if  the  husband  and  wife 
agree  in  the  limitation  of  the  uses  for  part  of  the  land,  and 
differ  in  the  rest,  the  limitations  for  so  much  as  they  agree 
in  are  good,  and  void  for  the  residue;  and  in  these  cases, 
where  the  declaration  is  good,  the  wife  and  her  heirs  shall 
be  bound  by  it.  So  if  two  joint-tenants  are,  and  they,  or  Joint-tenants. 
two  others  having  several  estates,  join  in  a  fine,  and  one 
of  them  declare  the  use  in  one  manner,  and  the  other  doth 
declare  the  use  in  another  manner  :  this  declaration  is  good 
for  either  of  their  parts ;  for  the  declaration  shall  be  go- 
verned according  to  their  estates.  And  if  an  infant,  or  a  Infant, 
man  non  sance  memorial,  doth  declare  the  use  of  a  fine  le- 
vied by  him,  this  declaration  is  good,  and  shall  bind  him 
so  long  as  the  fine  shall  continue  in  his  force  (in).  3.  This 
declaration  of  uses  may  be  made  *  either  by  deed  indented  *  P.  519. 
(which  is  the  most  usual  and  safe  way,)  or  by  deed  poll ; 

as 


(fc)  Query,  and  see  supra,  page  37,  note  (r»). 

(I)  A  use  by  construction  of  law,  (or  a  resulting  use,)  gives  back  the  parly  his  former  estate ;  (either 
wholly  or  partially,  according  to  the  circumstances  of  the  case,)  except  in  the  case  of  a  rrsnltiii£  u>e 
upon  a  tine  or  recovery  by  tenant  in  tail.  In  the  case  of  a  recovery,  the  use  will  result  fur  an  t  - 
in  fee  simple,  and  in  the  case  of  a  fine  for  a  base  fee  ;  and  if  the  "tenant  in  tail  had  the  immediate 
reversion,  or  fee  expectant  on  his  estate  tail,  in  that  rase  the  base  fee  acquired  by  the  tine  (a  fine 
with  proclamations  is  of  course  meant)  would  merge  in  the  absolute  fee. 

(m)  Set-  supra,  page  fl,  notc(f),  and  pago  7,  note  (M). 

3  D 
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as  where  the  parties  do  by  such  a  writing  agree  that  an  as- 
surance passed,  or  to  be  passed,  shall  be  to  such  and  such 
uses  :  as  that  a  fine  shall  be  levied  by  such  a  time,  and  that 
it  shall  be  to  the  use  of  one  for  life,  of  another  in  tail, 
and  of  another  in  fee.  Or  it  may  be  made  by  a  verbal 
agreement  without  any  writing  at  all(w) ;  as  where  an  agree- 
ment is  so  had,  and  made  between  two  or  more,  that  a  fine 
or  recovery  shall  be  had,  and  shall  be  to  such  and  such 
uses,  and  the  same  is  had  accordingly :  in  this  case,  this  is 
a  sufficient  declaration,  being  proved ;  but  it  is  not  safe  in 
these  cases  to  depend  upon  slippery  memory.  4.  This  de-  Co.  2.  69,  70» 
claration  by  word  or  writing,  may  be  made  before,  at,  or  ^J-  ^ 
after  the  time  of  making  the  assurance  (o) :  and  therefore  c0er7\  40.' 
one  may  covenant  or  agree  that/.  S.  shall  recover  against  Co.  9.  8. 
him,  or  that  he  will  levy  a  fine,  or  make  a  feoflmentto  1.  S.  Dier,  136. 
of  such  land,  and  that  the  same  shall  be  to  the  use  of,  &c. 
And  if  one  make  a  feoffment,  he  may  declare  the  uses  of 
it  at  the  same  time,  and  that  within  the  same  or  in  another 
deed  at  his  pleasure :  and  if  the  assurance  be  past,  and  no 
declaration  of  uses  had  before,  or  at  the  time  of  passing 
it,  a  declaration  may  be  subsequent,  viz.  that  the  same  as- 
surance was  and  shall  be,  and  recoverors,  &c.  shall  stand 
and  be  seised  to  such  and  such  uses:  for  an  indenture 
subsequent  may  direct  and  declare  the  uses  of  a  fine  or 
recovery  precedent  (p).  But  herein  these  diversities  are 
to  be  observed ;  when  precedent  indentures  are  made  to 
direct  the  uses  of  a  subsequent  assurance,  and  after  the 
Averment,  assurance  is  made  accordingly,  there  no  averment  shall  be 
taken  by  word,  that  the  same  assurance  was  to  other  uses 
than  are  declared  by  the  indenture  :  but  against  an  inden- 
ture subsequent,  declaring  the  uses  of  an  assurance  prece- 
dent, an  averment  may  be  taken,  that  there  were  other 
uses  expressed  and  limited,  before  or  at  the  time  of  the 
assurance,  than  are  contained  in  the  indenture  (q).  If  a 
precedent  indenture  be  made  to  direct  the  uses  of  a  subse- 
quent assurance,  when  the  assurance  comes,  the  land  is 
bound,  and  the  conusor  or  recoveree  cannot  by  any  act  of 

his, 


(n)  "  But  now  by  the  stat.  of  Frauds,  29  Car.  2.  c.  3.  all  declarations  or  creations  of  trust  or  confi- 
dences of  any  lands,  tenements,  or  hereditaments  shall  be  manifested  and  proved  by  some  writing, 
signed  by  the  party  who  is  by  law  enabled  to  declare  such  trust,  or  else  they  shall  be  utterly  void, 
and  of  no  effect.  Since  the  statute  of  Frauds,  uses  may  be  declared  by  writing  only  without  seal. 
Per  Holt,  Ch.  J.  7  Mod.  76."  This,  however,  will  be  understood  of  cases  in  which  the  instrument 
giving  the  power  over  the  use,  does  not  require  the  use  to  be  declared,  (or,  in  other  words,  the 
power  to  be  exercised)  by  a  deed,  or  writing,  under  seal.  See  the  act  of  54  Geo.  3.  c.  168,  rela- 
tive to  the  defective  attestation  of  instruments  exercising  powers  of  appointment,  where  the 
power  requires  the  instrument  to  be  "  signed,"  or  "  under  the  appointor's  hund,"  and  such  signings 
to  be  attested. 

(o)  See  the  last  note. 

(p)  To  obviate  a  doubt  which  existed  aftec  the  passing  of  the  statute  of  Frauds,  whether  a  use 
could  be  declared  upon  a  fine  or  recovery  after  it  was  levied  or  suffered,  the  act  of  the  4  Anne,  c.  16> 
was  paused,  which  enacts,  that  uses  or  trusts  declared  after  the  levying  or  suffering  of  a  fine  or  reco- 
very, should  be  as  valid  as  if  the  statute  of  Frauds  had  not  been  made;  and  see  supra,  page  37, 
note  (n). 

(</)  On  the  subject  of  prior  and  subsequent  declarations  of  uses,  and  also  the  subject  of  instruments 
leading  and  instruments  declaring  uses,  see  supra,  page  37,.  uote  (H), 
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his,  after  the  recovery  had,  charge  or  avoid  it;  but  if  the 
declaration  be  subsequent,  if  in  the  interim,  between  the 
assurance  had,  and  the  declaration  of  the  uses,  the  conusor 
or  recoveree  sell,  give,  or  charge  the  land  to  others;  this 
subsequent  declaration  will  not  subvert  the  mean  estates, 
charge,  or  interests;  unless  it  can  be  otherwise  provrd, 
thaJ,  by  a  certain  and  complete  agreement  of  the  parties, 
the  assurance  was  had  and  made  to  these  uses(r).  5.  When 
the  agreement  for  the  limitation  of  uses  is  precedent,  whe- 
ther it  be  by  Writing  or  word(«),  it  is  but  directory,  and 
doth  not  bind  the  estate,  until  the  same  assurance  be  after- 
wards had  ;  and  therefore  by  a  new  agreement  or  declara- 
tion made  in  the  same  manner  as  the  *  former,  riz.  in  writ-  *  p.  520. 
ing,  if  the  former  be  so,  and  between  the  same  parties, 
either  before  or  at  the  time  of  the  same  assurance  passed, 
new  uses  may  be  made  and  the  former  uses  changed  (<); 
but  when  the  same  assurance  is  pursued  accordingly,  and  no 
intervenient  alteration  is  made,  it  shall  be  expounded  to  be 
to  the  same  uses,  and  shall  bind  the  parties;  and  no  naked 
averment  shall  be  received  of  any  latter  or  other  agreement 
contrary  to  the  indentures.  G.  The  declaration  of  the  uses 
must  be  certain,  and  that  especially  in  three  things;  in  the 
persons  to  whom,  in  the  lauds,  &c.  of  which,  and  in  the 
estates  by  which,  the  uses  are  declared  (t>) ;  and  if  there 
want  certainty  in  either  of  these,  the  declaration  is  not 
good;  and  it  must  be  complete  of  itself,  without  any  refer- 
ence to  indentures,  or  other  writings  to  be  made  after- 
wards, for  then  it  is  but  an  imperfect  communication,  and 
no  complete  declaration.  7.  Where  an  indenture  pre- 
cedent is  to  limit  the  uses  of  a  subsequent  fine  or  re- 
covery, and  it  is  not  pursued  in  some  circumstance  of 
time  (M),  person,  quantity,  or  the  like  ;  yet  if  no  other 
new  mean  agreement  may  be  proved,  the  assurance  shall 
be  in  judgment  of  law  to  the  uses  contained  in  the  same 
indenture;  but  if  the  variance  be  in  these  particulars,  and 
the  form  of  the  indenture  be  not  pursued,  there  an  aver- 
ment without  writing  may  be  taken  (w),  that  the  fine  or 
other  assurance  was  to  other  uses  than  are  contained  in  the 
indenture  :  and  if  none  such  can  be  made,  then  it  is  left  to 
construction  of  law.  And  therefore  if  A.  be  seised  of 

divers 

(r)  Nor  would  the  mean  estates  be  affected  by  any  prior  declaration  of  the  uses,  except  in  writing ; 
and  not  even  then  as  against  a  purchaser  for  a  valuable  consideration,  unless  the  parties  claiming  under 
such  prior  declaration  or  the  uses  also  rested  their  claim  upon  a  valuable  consideration. 

(s)  Uses  or  trusts  cannot  be  declared  by  parol  ;  sec  last  page,  note  (n). 

i|)  "  And  the  revocation  of  the  former  uses  will  be  good,  though  it  be  but  by  a  writing  and  not  by 
a  deed  ;  for  where  the  conveyance  enures  by  way  of  transmutation,  the  use  is  according  to  the  intent 
of  the  party  ;  and  it  is  no  matter  bow  that  intent  is  manifested,  so  as  it  may  be  known.  Jones  v, 
Morley,  Show.  Pad.  Ca.  140.  S.  C.  l  Salk.  677  ;  and  see  the  cases  in  the  margin  of  tbe  last  edition 
of  that  reporter." 

(v)  "  It  is  not  necessary  in  declaring  a  use,  if  there  be  a  transmutation  of  possession,  to  use  the 
very  word  use.  Any  expression  whereby  the  mind  of  the  party  may  be  known,  that  such  a  one  shall 
have  the.  land,  is  sufficient.  Per  Holt,  12  Mod.  16'J." 

(u)  "\\here  there  is  an  agreement  to  suffer  a  recovery,  and  uses  are  declared,  if  the  recovery  is 
after  suffered,  though  it  varies  in  point  of  time  from  the  recovery  covenanted  to  be  snflered,  yt 
if  there  is  no  subsequent  declaration  of  uses,  the  recovery  will  enure  to  the  uses  so  declared.  Per 
Lord  Hardwicke,  1  A  Ik.  7." 

(ic)  Not  now,  see  last  page,  note  (n). 
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divers  manors  in  fee,  and  by  his  indenture  dated  10  Martnt 
21  Eliz.  doth  covenant  with  B.  and  C.  that  he,  before  the 
end  of  Trinity  term  next,  will,  by  fine,  or  other  convey- 
ance, assure  one  of  these  manors  to  them,  and  that  the 
same  assurance  shall  be  to  the  use  of  A.  and  E.  his  wife, 
and  of  the  heirs  of  A.  and  the  twenty-eighth  dny  the  deed 
is  enrolled;  and,  the  twenty-ninth  day  of  the  same  month, 
he  doth  by  another  indenture  covenant  with  the  same  C. 
and  D.  to  convey  all  the  same  manors  to  the  same  C.  and 
D.  before  the  annunciation  next,  and  that  the  same  assur- 
ance shall  be  to  the  use  of  A.  and  the  heirs  male  of  his 
body,  and  for  default  of  such  issue,  to  the  use  of  divers 
others  in  remainder,  and  by  this  indenture  doth  covenant, 
that  if  he  shall  not  sufficiently  convey  this  land  by  the 
day,  that  he  will  stand  seised  to  the  same  uses,  &c.  and 
no  fine  is  levied  by  the  end  of  Trinity  term,  but,  the 
seventeenth  of  September  following,  a  note  of  a  fine  is 
acknowledged  to  B.  and  C.  and  the  heirs  of  B.  of  the  land 
within  the  first  indenture;  and,  the  eighteenth  of  the  same 
month,  another  note  of  a  fine  is  acknowledged  to  (7.  and 
D.  of  the  same  and  other  land  in  the  last  indenture, 
and  both  these  fines  are  entered  in  Ociabis  Mich,  follow- 
ing; in  this  case,  these  fines  cannot  be  directed  and  de- 
clared by  both  indentures,  and  therefore  it  seems  the 
declarations  are  void  (a;). 

6.  Averment         As  touching  averment  of  uses  ;  i.  e.  the  proof  of  use&  Co.  9.  8.  5.  20. 

of  uses ;  and    fry  witnesses,  these  things  are  to  be  known ;  that  where  25. 

where  a  use  j    expressed  upon  a  charter  of  feoffinent,  no  other  Doct-  &  Stu- 

of  land  may  be        *  ,  .  ,     .  i    11    95. 

aveired  upon     use  catttra  or  prater  the  use  *  which  is  expressed,   shall  Co<  ^  57^ 
any  assurance ;  be  admitted.     13ut  in  cases  of  fines  and  recoveries  wherein 
and  what  shall  no  uses  are  expressed,  other  uses  than  what  law-construc- 
ctenTaver1^"  t*on  w*^  make,  may  be  shewed  and  proved  to  be  agreed 
nlent  ^Tnot.     upon;   and    the   same   assurances  shall  be  to  such  uses, 
*  P.  52],     as  by  proof  shall  be  made  to  appear  to  be  the  intent  of 
the  parties  (?/) :  as  if  a  man  and  his  wife  sell  her  land  for 
money,  arid  after  levy  a  fine  to  the  vendee  and  his  heirs; 
HI  this  case,  it  may  be  averred  it  was  for  money;  and  this 
shall  carry  the  use  to  the  vendee  without  any  declaration 
of  use,  which  otherwise  would  result  to  the  woman  and 
her  heirs :  and   yet  if  a  fine   be  with  a  grant  and  render 
no  averment  to  prove  it  to  be  to  other  uses  than  what  are 
contained  in   the  fine  shall   be  received.     And  where  the  Co.  9.  a. 
uses  of  a  conveyance  be  declared  by  indenture  before  or 
at  the  time  of  the  same  conveyance,  no  averment  shall  be 
received  of  any  other  uses  than  what  are  contained  in  the 
indenture:    but   if  the  indenture  of  declaration   be   sub- 
sequent, there  an  averment  lieth  and  shall  be  received, 
that  there  were  other  uses  agreed  upon  at  or  before  the 
time   of  the  conveyance  made  (z).     And  where  an  agree-  Co.  5.  26. 

ment 

(x)  If  A.  and  his  wife  were  parties  to  the  latter  deed,  the  uses  declared  by  such  deed  would,  it 
is  conceived,  be  good  ;  aiid  if  they  were  not  parties  to  it,  then  the  uses  declared  by  the  first  deed 
would,  it  is  presumed,  be  good. 

(r/)  No  parol  averment  can  be  admitted  in  such  a  case,  except  to  prevent  the  use  from  resulting 
to  the  conusor  or  recoveree  to  the  prejudice  of  the  conusee  or  recoveror,  where  it  was  intended  that 
the  fine  or  recovery  should  enure  to  the  use  of  the  latter  and  a  consideration  was  paid. 

z    but  it  must  be  &he\vn  that  those  other  uses  were  in  writing. 
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7.To\vliat  u«e 
an  assurance 
of  land  shall 
be  by  construc- 
tion  of  law  ; 
and  liow  tlie 
limitation  of 
the   nses    of 
land  by  a  (teed 
shall  be  cou- 
strued. 
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mcnt  is  made  to  levy  a  fine,  or  suffer  a  recovery,  before 
or  at  a  time  certain,  and  that  it  shall  be  of  such  and  such 
lands,  and  to  such  and  such  persons ;  and  after  it  falleth 
out  that  the  fine  or  recovery,  is  not  had  by  that  time,  or 
not  of  the  same  land,  or  not  between  the  same  persons; 
in  these  cases  an  averment  may  be  had  of  other  uses  and 
of  another  agreement  (a). 

Where  the  uses  of  an  assurance  are  certainly  agreed 
upon  and  declared  between  the  parties  thereunto,  there 
regularly  it  shall  be  to  such  uses  as  are  declared  and  agreed 
upon,  and  to  none  others.  But  if  a  conveyance  be  made 
of  land  by  fine,  feoff'ment,  or  recovery,  and  no  uses 
thereof  declared  and  agreed  upon,  the  law  will  limit  and 
appoint  the  use  according  to  equity  and  conscience.  And 
therefore  if  a  man  levy  a  fine,  make  a  feofl'ment,  or  suffer 
a  recovery  of  land  without  any  consideration,  the  law 
will  adjudge  the  use  to  be  in  the  feoffbr,  conusor,  or  re- 
«ivcrce  who  doth  part  with  the  land  (//):  and  so  if  a  man 
make  a  feofiTment  to  the  intent  to  perform  his  hist  will,  or 
to  the  use  of  his  last  will,  or  to  such  persons  as  he  shall 
limit  by  his  last  will  ;  in  all  these  cases,  the  use  shall  be 
in  the  feoflbr  and  his  heirs,  while  he  doth  live  to  dispose 
at  his  pleasure  (c).  And  so  if  one  make  a  feoffment  of  land 
to  7.  S.  and  his  heirs,  to  the  use  of  WC  S.  for  twenty 
years  and  limit  the  use  no  further ;  in  this  case,  the  resi- 
due of  the  use  after  the  twenty  years,  shall  be  to  the 
feoffbr  and  his  heirs  :  but  if  in  these  cases  there  be  any  con- 
sideration of  money  or  the  like,  though  never  so  little  given, 
or  any  rent  reserved  upon  the  feoffment,  the  law  will  adjudge 
the  use  in  the  feoffee,  conusee  or  recoveror(rf)  •  and  yet  in 
that  case  also,  if  other  uses  be  expressed  upon  the  deed, 
it  seems  it  shall  go  to  the  uses  expressed ;  as  if  A.  for 
twenty  pounds  paid  *  by  B.  enfeoff  73.  and  his  heirs,  to  the  *  P.  522. 
use  of  C.  and  his  heirs.-  If  the  husband  and  wife  levy  a 
fine  of  the  wife's  land  without  consideration  and  without 
any  declaration  of  use,  the  law  will  adjudge  this  to  be  to 
the  use  of  the  wife  and  her  heirs ;  but  if  they  sell  her  land 
for  money,  and  after  levy  a  fine  thereof  to  the  vendee  ; 
this  shall  be  to  the  use  of  the  vendee  and  his  heirs.  And 
if  a  man  be  seised  of  land  of  the  part  of  his  mother,  and 
without  any  consideration  make  a  feoffment  in  fee  of  it ; 
this  shall  be  said  to  be  to  his  use  in  the  same  nature  he  had 
it  before  (c).  So  if  two  joint-tenants  be  of  land,  the  ono 

in 


(«)  Hut  those  other  uses  most  be  in  writing,  unless   they  are  uses  in  favor  of  the  com^ee   or 
recoveror,  see   last  page,  note  (y\ 
(l>)  S re  i supra,  page  518,   note(J). 

(c)  Unless  the  lands  shall  be  otherwise  limited,  until  or  in  default  of  his  making  a  will. 

(d)  But  though  the  use  or  legal  estate  might  he  in   the  tVoflee,  £c.  and  consequently  no  resulting 
IM<?,  yet  there  might  he  a  resulting  trust  for  the  feoflbr,  \o. 

(e)  "  The  contrary  is  said  in  Hohart,  5l  ;  but  the  case  in  Hob.   is  denied  to  be  law  (nud  r 
seqnently    the   above    passage)    by  Lord    Chancellor  MiiccU-xficld,    who   say,  that    in    the   cases  of 
Gmibolt  v.  7-Y<T>7om',  :\  Lev.  -lOti,  and   in  Alhotl  v.  lltirton,  in   1  Salk.  j'.U,  it  was  solemnly  ;i<i jn.lm  «l, 
that  tin-  u>e,  whether  expressly  declared   by  the   feoftbr,  or  permitted  to  arise   by  implication. 

the  same  tiling,  and  would   go  to  the   mother's    side.     Hut  where    a   man   so  seised   on    the    IMI  t  ».f 
his  mother,  It  vies   a  tine   sur  done  '^rant  ct  wider,   it  operates   as   a  tVolVment  and  re -ft  otfmrnt. 
gives   a  ne\v    estate  <le*eemli!,le    to    the    heirs  general.      JVicc    v.   Lanpford,    1  Salk.  337."     See 
Mr.  \Vaikin>'s  Treatise  on  Descent?, 
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in  fee-simple,  and  the  other  but  for  life,  and  they  without 
any  consideration  levy  a  fine  of  it,  and  make  no  declara- 
tion of  uses  ;  the  use  shall  he  to  them  of  the  same  estate 
as  they  had  before  in  the  land.  So  if  A.  tenant  for  life  of 
land,  and  B.  in  reversion  or  remainder,  levy  a  fine  of  this 
land  generally,  this  shall  be  to  use  of  A.  for  life,  and  to 
the  use  of  B.  in  fee  afterwards  as  it  was  before.  So  if  A. 
be  seised  in  fee  of  an  acre  of  ground,  and  he  and  B.  join 
together  and  levy  a  fine  of  it  to  another  without  any  con- 
sideration; this  shall  be  to  the  use  of  A.  and  his  heirs 
only. 

If  one  make  a  gift  in  tail,  or  lease  for  life,  or  years,  Perk.  sect, 
albeit  it  be  without  any  consideration  of  fine,  or  rent,  yet  533« 
the  law  will  adjudge  the  use  in  the  donee,  or  lessee  and 
not  in  the  donor  or  lessor. 

If  one  at  this  day  by  deed  indented  bargain  and  sell  his  Plowd.  539. 
land   to  another  for  money,  and  doth  limit  no  estate,  but  JjJ* £itf!in? 
the  deed   is  Habendum  to  him  only,  and  not  Habendum  to  ^ 
him  and  his  heirs,  or  to  him  and  the  heirs  of  his  body,  or  Cromp.  Jur. 
to  him  for  life ;  howsoever  in  this  case,  before  the  statute  47. 
of  uses  was  made,  it  was  otherwise,  yet  now  the  common  j^,1?'8'  ^' 
received  opinion   is,  that  by  this   there  doth  pass  only  an 
estate  for  life,  and  not  a  fee-simple  (/). 

If  a  feofiTaient  be  made  to  /.  S.  and  his  heirs,   to  the  use  Co.  super  Lit. 
of  /.  D.  without  any  more  words ;  by  this  limitation  /.  D.  43/ 
hath  only  an  estate  for  life  :  so  if  a  feoffment  be  made  to  L  ier> 169' 
/.  S.  and  his   heirs,  to   the  use  of  /.  D.  for  ever,  without 
saying  [and  his  heirs];  hereby  /.  D.  hath  only  an  estate 
for  life :  and  so  of  other  uses  the  construction  shall  be 
according  to  the  rules  of  law. 

If  a  use    be  limited  to  /.  S.  and  his  heirs  until  A.  shall  Pasche, 

come  from  beyond  the  sea,  and  attain  his  full  age  or  die,  :  EI]Z>  ?',?'. 
,,  .  .%  ,  •     i  •     p  11   the  Lord  Mol- 

111  this  case,  it  he  come  from  beyond  sea,  attain  his  full  dant's  casc> 

age,    or  die,  the  use  shall  cease. 

If  one  covenant  to  stand  seised   to  the  use  of  A.  his  Hil.  17  Jac. 
eldest  son  and  the  heii%s  male  of  his  body,  and  after  to  the  B;  R« 
use  of  B.  his   second  son  in  tail  in  the  same  manner,  or  RlSway's  case- 
according  to  the  limitation  to  A.  by  this  B.  hath  an  estate 
tail  to  him  and  the  heirs  male  of  his  body. 

•  P.  523.          *  If  a  feoflment  in  fee  be  made  to  the  use  of  a  man  and  Co.  super  Lit, 
his  wife  for  their  lives,  and  after  to  the  use  of  their  next  28« 
issue  male   to  be   begotten,   in  tail,  and  after  to  the  use 
of  the  husband  and  wife,  and  of  the  heirs  of   their  two 
bodies   begotten  (they  having  no  issue  male  then  ;)  by  this 
the  husband  and  wife  are  tenants  in  special  tail  executed ; 
and  after  they  have  issue  male,  they  are  tenants  for  life, 
the  remainder  to  the  son  in  tail,  the  remainder  to  them 
in  special  tail. 

If  one  make  a  feoffment  to  the  use  of  himself  for  life,  Dier,  300. 
and  after   his   decease  to  the  use  of  A  lice  whom  he  doth 
intend  to  marry,  until  the  issue  he  shall  beget  of  her  shall 

be 


(/)  It  is  clear  that  by  a  deed  nothing  more  than  an  estate  for  his  own  life  will  pass  to  the 
grantee  without  words  of  inheritance,  either  expressly  annexed  to  the  grant  or  by  way  of  reference. 
S>ee«M/>r«,  page  101,  and  notes. 
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case. 
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be  of  the  age  of  twenty-one  years,  and  after  the  issue 
cometh  to  that  age,  then  to  the  use  of  the  wife  during  her 
widowhood,  and  the  husband  die  without  issue ;  by  this 
the  wife  shall  have  an  estate  at  least  during  her  widow- 
hood. 

If  I  covenant  with  B.  in  consideration  that  he  will  marry 
my  daughter,  that  from  the  time  of  the  marriage  I  will  stand 
seised  to  the  use  of  myself  for  life,  and  after  to  the  use  of 
C.  a  stranger  and  the  heirs  male  of  his  body,  and  after  to 
the  use  of  B.  and  my  daughter  and  the  heirs  of  their 
two  bodies;  in  this  case,  albeit  the  use  limited  to  C.  the 
stranger  be  void  (#),  yet  it  seems  B.  and  my  daughter 
shall  not  have  the  land  till  the  death  of  C.  without  issue, 
but  that  my  heirs  shall  have  it  till  that  time  (A). 

If  I  covenant  with  B.  to  stand  seised  to  the  use  of 
myself  for  life,  and  after  my  death  to  tfie  use  of  C.  a 
stranger  for  the  term  of  twenty  years,  and  after  the  end 
of  the  term  to  the  use  of  my  son  in  tail ;  in  this  case,  the 
use  limited  to  C.  is  void,  and  my  son  after  my  death  shall 
have  the  land  :  but  if  the  words  of  the  covenant  be  [and 
after  the  end  of  twenty  years]  instead  of  [and  after  the 
end  of  the  term]  my  son  shall  not  have  the  land  until  the 
twenty  years  be  expired  (i).  See  more  in  Exposition  of 
Deeds,  chap.  5. 

All  such  uses,  as  are  not  within,  nor  executed  by  the 
statute  of  27  H.  8.  but  remain  at  the  common-law,  may  be 
destroyed,  discontinued,  or  suspended,  as  uses  before  the 
statute  might  have  been.  And  therefore  contingent  uses 
may  be  extinguished  or  suspended  at  this  day.  As  if  a 
man,  seised  of  land  in  fee,  have  three  sons  A.  B.  and  C. 
and  he  make  a  feoft'ment  of  his  land  to  divers  feoffees,  to 
the  use  of  them  and  their  heirs  during  the  life  of  A.  and 
after  to  the  use  of  the  first  son  that  A.  ihall  beget  and 
the  heirs  male  of  the  body  of  such  first  son ;  or  if  a  feoff- 
ment  be  made  to  the  use  of  a  man  and  the  wife  that  ho 
shall  marry,  or  the  like  ;  if,  in  these  cases,  the  feoflees 
make  a  feofl'tuent  (It)  over  before  the  contingent  uses  hap- 
pen to  be  in  esse,  as  before  A  have  any  son,  or  the  man 
take  a  wife,  &c.  albeit  it  be  to  one  that  hath  notice  of  these 
uses,  yet  the  uses  are  destroyed  for  ever,  and  the  feoflees 
cannot  enter  and  revive  *  them  contrary  to  their  own 

feoflinent : 


8.  Where  and 
how  uses  of 
land  may  be 
extinguished 
and  destroyed, 
or   suspended, 
or  not ;  and 
where  the  an- 
cient uses  shall 
be  revived  by 
the  entry  of 
the  feoffees,  or 
not. 


*  P.  521. 


(g)  It  is  void  by  reason  that  an  use  cannot  arise  on  it  covenant  to  stand  seised,  except  the  party  to 
whose  use  the  covenantor  covenants  he  will  stand  seised  is  of  the  covenantor's  blood,  or  where  there 
is  the  consideration  of  marriage. 

(fc)  This  would  appear  to  be  incorrect,  for  where  an  antecedent  estate  or  limitation  cannot  take 
ertcct  by  reason  of  its  being  limited  to  a  person  who  is  incapable  of  taking,  there  the  remainder  takes 
eftect  just  as  if  there  had  been  no  such  antecedent  limitation,  or  as  if  it  had  determined— though 
query,  and  see  Co.  155. 

(i)  "  The  particular  signification  given  to  the  word  *  term,'  in  our  ancient  law  books,  and  par- 
ticularly iu  the  Rector  of  (.'hnl  ing  ton's  case,  from  which  the  passage  in  the  text  is  taken,  has  bun 
exploded  by  the  court  of  King's  liench  in  the  case  of  It'right,  on  the  demise  of  Plou'den  v.  Carticright, 
for  the  reasons  in  i  Burr.  v. 

(fc)  In  the  latter  of  the  above  cases,  the  feoffor,  it  is  presumed,  takes  back  an  estate  of  freehold 
by  way  of  resulting  use,  and  if  he  did  not  join  in  the  feottment,  hut  entered  upon  ihe  lands,  ard 
revested  the  particular  rotate  before  the  marrhigc  took  place,  such  entry,  it  is  conceived,  *uuld 
revive  the  contingent  use. 
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9,  Where  a 
power  to  re- 
yoke  uses   of 
land   shall  le 
good,  and  how 
they    shall    be 
taken  ;  and 
what  revoca- 
tion, by  reason 
of  such  power, 
shall  he  f>oo<l, 
and  what  not. 


feoffment :  and  if  in  these  cases  the  feoffees,  before  the 
contingent  remainder  vest,  be  disseised,  hereby  the  uses 
are  suspended  ;  but  then  by  the  re-entry  of  the  feoffees 
the  ancient  uses  will  be  revived  again :  and  therefore,  if 
the  feoffees  release  to  the  disseisor,  and  so  bar  themselves 
of  their  entry,  the  uses  are  extinguished  and  shall  not  be 
revived,  and  the  party  grieved  hath  no  remedy  but  in 
Chancery  against  the  feoffees  for  breach  of  trust.  And  if 
the  feoffees  in  the  first  case  die  before  A.  have  any  son 
born,  the  contingent  remainder  is  gone  (I)  as  where  a 
ieoffment  is  made  to  the  use  of  the  feoffor  for  life,  and 
after  to  the  use  of  the  right  heirs  of  /.  S.  in  fee,  and  the 
feoffor  die  before  /.  $. ;  in  this  case,  the  remainder  is 
gone,  for  a  remainder  cannot  be  without  a  particular 
estate,  no  more  of  a  use  than  of  an  estate  made  in  pos- 
session :  and  such  a  remainder  must  vest  during  the  par- 
ticular estate,  or  at  least  eo  instunti  when  the  particular 
estate  doth  end  (rn). 

If  a  feoffment  be  made  to  the  use  of  /.  S.  and  the  wife  Co.  l.  136. 
lie  shall  afterwards  marry,  and  of  the  heirs  male  of  their 
bodies ;  and  /.  S.  make  a  f  eoffment  of  this  land  to  another 
before  he  take  a  wife  ;  hereby  the  contingent  remainder  is 
destroyed. 

If  Ainfeoff  B.  and  his  heirs,  to  the  use  of  C.  and  D.  his  nil.  2  Car. 
wife,  and  the  heirs  of  the  survivor  of  them,   and  C.  make  Scaccar.  Ad- 
a  feoffment  to  E.  and  dieth;  this  feoffment  doth  destroy  Judged- 
the  contingent  remainder. 

When  the   estate,  out   of  which   the   use  do  arise,  is  Dier,  186. 
gone,  the  uses  are  gone  also  ;  as  if  a  lease  be  made  to 
A.  for  his  life,  to  the  use  of  B.  for  his  life;  and  A.  die; 
hereby  the  estate  of  B.  is  gone. 

Also  uses  of  lauds  may  be  gone  by  revocation,  whereof 
see  in  the  next  part. 

Provisoes   and   powers  of  revocation  of  uses  of  lands  Co.  super  Lit. 
are  very  frequent   in  voluntary  conveyances  (o)  (whether  237*  7. 11,12. 
by  feoffment  or  otherwise)  that  pass  land  by  way  of  raising  ^  ^  ' J 
of  uses,  and  are  executed  by  the  statute  of  27  Hen.  8.  and  Dier,  372. 
the  inheritances  of  many  depend  thereupon.     As  if  a  man 
seised  of  land  in  fee  have  divers  sons,  and  he  covenant  to 
stand  seised  of  that  land  to  the  use  of  himself  for  life,  and 
after  of  his  eldest  son  in  tail,  and  for  want  of  such  issue, 
to  the  use  of  his  second  son  in  tail,  &c.  with  a  proviso  that 
it  shall  be  lawful  for  him  at  any  time  during  his  life  to 
revoke  any  of  the  said  uses,  and  to  limit  and  appoint  other 

uses. 


(J)  The  feoffors  had  an  estate  pur  atitre  vie,  viz.  during  the  life  of  A. ;  and  upon  the  death  of  the 
surviving  feoffee,  such  estate  would  descend  upon  his  heir  at  law  as  a  special  occupant,  and  being 
an  estate,  of  freehold,  would,  in  the  heir,  equally  support  the  contingent  uses,  as  whilst  in  the 
feoffees  themselves. 

(m)  "  The  doctrine  of  contingent  uses,  and  the  scintilla  juris  which  remains  in  the  feoffees  to 
enable  them  to  enter  and  revest  the  old  uses,  is  very  fully  explained  in  Chudleigh's  case,  1  Co.  in 
Wegg  and  Filler*,'  2  Kol.  Abr.  796,  pi.  11.  Gilbert's  Uses,  p.  175,  and  Hales  v.  Risley,  Pollexfen, 
369,  there  are  also  some  very  learned  and  ingenious  observations  on  this  subject,  in  Fearne's  Cont. 
Rem.  3d  edit.  215  to  227." 

(»)  For  fie  etfect,  as  against  purchasers,  of  a  general  power  of  revocation  contained  in  a  convey- 
ance even  for  a  valuable  consideration,  see  the  act  of  27  Eliz.  c.  4.  s.  5.  and  see  Treat,  oil  Marr.  Sett. 
pag*;  ijl,  and  Sugd,  on  Powers,  Cd  edit,  page  408. 
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uses,  &c.  (o).  Or  if  A.  by  indenture  between  him  and  B. 
his  heir  apparent  an  infant,  covenant  with  B.  for  the  ad- 
vancement of  his  blood,  &c.  to  stand  seised  to  the  use  of  , 
himself  for  life,  and  after  to  the  use  of  his  said  heir  ap- 
parent and  the  heirs  male  of  his  body,  and  after  to  the 
use  of  his  right  heirs,  provided  that  if  A.  by  himself  or 
any  other  during  his  life  shall  deliver  or  offer  to  B.  a  ring 
of  gold  (p)  to  the  intent  to  *  make  void  all  the  same  uses,  *  P.  625. 
that  then  the  said  uses  shall  be  void,  and  he  may  limit 
new  uses  :  or  if  A.  by  indenture  covenant  with  B.  to  stand 
seised  to  the  use  of  himself  and  his  wife  and  his  daughter 
for  their  lives,  and  after,  &c.  provided  that  if  the  said  A. 
during  his  life,  and  after  the  debts  mentioned  in  the  sche- 
dule annexed  to  the  indenture  shall  be  paid,  shall  be  dis- 
posed to  determine,  disannul,  change,  alter,  enlarge,  di- 
minish or  make  void  the  uses,  or  estates,  or  any  of  them, 
of  the  premises  or  any  part  thereof,  and  by  writing  in- 
dented under  his  hand  and  seal  subscribed  in  the  pre- 
sence of  three  witnesses  shall  declare  his  mind  to  be  so, 
that  then  the  same  uses  shall  be  void  ;  all  these,  and  such 
like  provisoes,  being  coupled  with  a  use,  are  allowed  to  be 
good  and  not  repugnant  to  the  former  estates.  But  in  case 
of  such  a  feoffment  or  other  conveyance,  whereby  the 
feoffee  or  grantee  is  in  by  the  common  law,  as  where  A. 
doth  infeoff  B.  and  his  heirs  to  the  use  of  B.  and  his  heirs, 
it  is  said  such  a  proviso  is  merely  repugnant  and  void  (9). 
And  as  touching  these  provisoes  or  revocations,  these 
things  are  to  be  known;  1.  These  revocations  are  fa- 
vorably interpreted,  because  many  men's  inheritances 
depend  upon  it:  and  therefore  he  that  hath  this  power 
may  revoke  part  of  the  uses  at  one  time,  and  part  at  an- 
other time ;  and  the  revocation  of  the  old  may  be  made, 
by  the  making  of  new  uses  without  any  express  revoca- 
tion; and  by  the  same  conveyance  whereby  the  old  uses 
be  revoked,  the  new  uses  may  be  created  and  limited  (r), 

and 


(o)  A  nil  where  an  appointment  is  made  in  pursuance  of  a  power  for  that  purpose,  a  power  of 
revocation  and  of  new  appointment  may  be  reserved,  and  by  virtue  of  such  power  of  revocation, 
and  new  appointment,  the  preceding  appointment  may  be  annulled,  and  a  fresh  appointment  made, 
and  so  from  time  to  time,  as  often  as  the  donee  of  the  power  pleases,  provided  he  takes 
care  to  insert  in  each  succeeding  deed  of  appointment,  a  power  to  revoke  it  and  to  appoint 
new  uses:  And  lie  may  reserve  such  powers,  although  the  deed  creating  the  original  power,  does 
not  in  express  terms  authorize  the  reservation  of  them.  But  where  the  donee  of  a  power  only 
reserves  in  the  deed  exercising  it,  a  power  to  revoke,  and  not  also  a  power  to  appoint  new  uses,  there 
it  would  appear,  he  will  not  have  the  power  to  limit  new  uses,  but  his  power  will  be  confined  to  a 
revocation  of  the  old  ones.  It  will  be  proper,  however,  to  notice,  that  a  distinction  exists  (though 
query  of  the  soundness  of  the  distinction,)  between  a  power  of  revocation  when  contained  in  the  deed 
creating  the  power,  and  when  contained  in  the  deed  executing  it ;  and  that  in  the  former  case  there 
i^  an  implied  power  to  limit  new  uses,  unless  where  either  a  contrary  intention  appears,  or  where 
the  estate  is  expressly  limited  to  other  uses. 

(;>)  For  powers  of  revocation,  accompanied  with  some  snch  ceremony  as  this,  see  Sugd.  on  Pow, 
pa»e  17'j.—  Powers  of  revocation,  however,  are  now  seldom  encumbered  with  the  performance 
ot'  such  ceremonies. 

(,/)  It  now  seems  to  be  settled  (see  Ray  v.  Pung,  5  Barn.  &  Aid.  561,  and  5  Madd.  510,  and 
cases  there  cited)  that  if  an  estate  is  conveyed  to  A.  to  such  uses  as  he  shall  appoint,  and  in  default 
of  appointment  to  himself  in  fee,  that  the  power  of  appointment  is  not  merged  or  extinguished  in  the 
limitation  of  the  fee,  but  subsists  notwithstanding  such  limitation  :  there  would  therefore  seem  to 
be  reason  to  contend,  that  in  the  case  put  in  the  text,  the  power  of  revocation  may  be  regarded  as  good. 

(r)  Sec  supray  last  uote  (/»). 
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and  then  the  former  uses  do  cease  ipso  facto  by  this  revo- 
cation without  any  entry  or  claim  ;  as  if  one  covenant  to 
stand  seised  to  the  use  of  himself  and  his  wife,  for  their 
lives,  and  after  to  the  use  of  A.  his  daughter  for  life,  and 
after  to  the  use  of  B.  his   daughter  in  tail,  &c.  provided 
that  if  he  shall  be  minded,  &c.  he  may  by  writing,  &c. 
make  void  the  same  uses,  and  declare  the  uses  to  others, 
and  he  doth  make  void  the  use  to  his  wife  at  one  time  and 
no  more,  and  after  by  a  deed  doth  limit  and  appoint  new 
uses  of  the  whole   by  a  new  covenant  to   stand  seised  to 
other  uses ,  these   are  good  revocations ;  for  there  needs 
no  real  and  express  revocation  of  former  uses,  but  the 
creating  of  new  uses  is  in  law  an  actual  revocation  of  the 
old  uses,  as  the  making  of  a  latter  is  ipso  facto  a  revoca- 
tion of  a  former  will.     2.  The  proviso  must  for  the  sub- 
stance of  it  be  pursued  in  the  revocation,  and  all  incident 
circumstances  thereof  must  be  observed,  as  sealing,  sub- 
scription of  names,  witnesses,  and  the  like;  otherwise  the 
revocation  will  not  be  good  (*).     And  therefore  if  the  pro- 
viso be,  that  if  the  covenantor  shall  be  minded  to  revoke, 
and  shall  declare  his  mind  by  writing,  indented  under  his 
hand  and   seal,  deliver  before  three  witnesses,  the   uses 
shall  be  void  ;  in  this  case   a  revocation  by  word  without 
wilting,  or   by  a  writing  and  not  indented,  or  by  writing 
indented    and  not  under  hand   and   seal,  or  under  hand 
*  P.  526.     and  seal,  and  *  before  two  witnesses  only,  is  not  good  (I). 

And  yet  if  a  proviso  be,  that   if  the  covenantor  shall  at  Trin.  18  Jac. 
any  time  during   his  life   by  writing  under  his  hand  and  gibbet  &  Lea's 
seal  delivered  before  two  witnesses  revoke  the  same,  &c.  case 
the  old  uses  shall  be  void,  and  the  covenantor  by  his  last 
will  and  testament  in  writing   under  his  hand    and  seal 
before  two  witnesses  doth  give  the  land  to  another,  and 
make  no  express  revocation  of  the  former  uses ;  this  is  a 
good  revocation  in  law  (w).     If  the  proviso  be,  that  if  the  c0t  8.  ggj. 
covenantor   be  minded  at  any  time  (luring  his  life  to  re- 
voke the  same  uses,  &c.  and  shall  pay  or  tender  to  A.  B. 
twenty  shillings  in  such  a  place ;  in  this   case,  tender  of 

this 

(s)  For  cases  in  which  equity  will  aid  the  defective  execution  of  powers,  see  Sugd.  on  Pow. 

(t)  "  But  in  various  cases,  where  all  the  circumstances  requisite  to  a  revocation  are  not  strictly 
pursued  according  to  the  power,  equity  will  give  relief.  Where  a  man  made  a  settlement,  with 
power  of  revocation  by  any  writing  under  his  hand  and  seal  in  the  presence  of  three  witnesses,  and 
afterwards  made  his  will  under  his  hand  and  seal,  reciting  his  power,  and  declaring  that  he  revoked 
the  settlement;  there  were  only  two  subscribing  witnesses,  though  a  third  was  present,  who  died; 
the  Chancellor  declared  this  to  be  '  an  execution  of  the  power  in  strictness,  though  the  third  wit- 
ness did  not  subscribe,  and  that  if  there  had  not,  equity  should  help  it  in  such  a  little  circumstance, 
where  the  owner  had  fully  declared  his  intention  :  where  a  man  has  power  to  make  leases,  &c.  which 
shall  charge  and  encumber  a  third  person's  estate,  such  powers  are  to  have  a  rigid  construction ;  but 
•where  the  power  is  to  dispose  of  a  man's  own  estate,  it  is  to  have  all  the  favor  imaginable/  2  Vent., 
350.  Equity  will  relieve,  where  a  man  is  prevented  by  the  fraud  of  any  one  from  perusing  all  the 
circumstances  in  the  power,  or  where  he  is  prevented  by  accident,  or  by  the  act  of  God,  or  by 
necessity;  and  equity  will  aid  a  defective  execution  of  a  power,  in  many  instances,  pointed  out  in 
Com.  Dig.  Chancery  (4  O.),  Poiar  (C.),  Vin.  Abr.  Powers  (A.  17.),  (C.),"  and  see  Sugd.  on  Pow. 

(u)  Where  a  power  is  given  to  be  exercised  by  writing,  a  will  in  writing,  is  always  a  good  exer- 
cise of  the  power;  provided  such  will  is  executed  with  the  solemnities  required  by  the  power; 
but  where  the  exercise  of  the  power  is  expressly  required  to  be  by  "  deed,"  there  it  cannot  be 
exercised  by  will.  So,  on  the  othtr  hand,  a  power  to  be  executed  by  will  can  only  be  executed  by 
a  testamentary  instrument. 
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this  twenty  shillings  in  that  place,  at  anytime,  is  not 
good,  unless  he  happen  to  meet  with  A.  B.  at  the  place, 
for  then  tender  at  any  time  is  good  ;  but  otherwise  the 
covenantor  must  give  notice  to  A.  B.  what  time  he  \vill 
tender  the  twenty  shillings  in  that  place,  otherwise  the 
revocation  is  not  good.  If  one  be  to  marry  his  daughter 
to  the  son  of  another  man,  and  they  do  mutually  covenant 
to  stand  seised  of  their  lands  to  the  use  of  their  sou  and 
daughter,  with  proviso  to  revoke  the  uses  with  the  con- 
sent of  the  mothers,  if  they  or  either  of  them  be  then 
living,  and  one  of  them  die;  in  this  case  a  revocation, 
by  the  consent  of  the  surviving  mother  is  sufficient. 
3.  When  the  covenantor  doth  make  void  such  uses  by 
virtue  of  such  a  revocation,  he  is  seised  again  of  the  land 
in  fee-simple,  as  he  was  at  first,  without  any  entry  or 
claim.  4.  This  power  of  revocation,  whether  it  be  pre- 
sent, as  those  before  and  most  are,  or  future,  as  when 
they  are  upon  a  contingent,  as  if  the  covenantor  over- 
live I.S.  or  the  like,  when  it  is  reserved  to  the  party  him- 
self that  made  the  uses,  may  by  his  fine,  or  feoflment,  he 
utterly  extinguished  ;  as  if  he  make  a  feoff inent,  or  levy 
a  fine  of  the  land  whereunto  the  uses  and  proviso  are  an- 
nexed;  by  this  the  proviso  is  extinct;  and  yet  so,  as  if 
lie  make  a  feoftment,  or  levy  a  fine  of  part  of  the  land 
only,  this  shall  extinguish  his  power  but  to  that  part 
only(.r):  but  if  the  power  be  reserved  to  a  stranger,  it 
seems  the  fine  or  feoffment  of  him  that  made  it,  will  not 
extinguish  it  (y}.  This  power  also,  when  it  is  present, 
may  be  extinguished  by  a  release,  made  by  him  that  hath 
the  power,  to  any  one  that  hath  any  estate  of  frank- 
tenement  in  the  land  in  possession,  reversion,  or  re- 
mainder ;  or  it  may  be  avoided  by  defeasance,  whether  it 
be  present  or  future  (z). 

If  one  convey  his  lands  to  certain  friends  in  trust,  to 
the  intent  that  they  shall  convey  it  to  such  persons  as  he 
shall  set  down  in  his  last  will  and  testament;  or  if  a  man 
deliver  money  to  a  friend  in  trust  to  purchase  land  for 
him  and  his  heirs,  to  the  end  that  he  may  have  the  profits 
thereof  for  his  life,  and  to  the  end  *  it  may  be  conveyed 
to  them  afterwards  (a) :  or  if  a  man  deliver  money  to  his 

friend 
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Defeasance. 


10.  Other 
trusts  and 
confidences  of 
lands   and  of 
chattels  real 
and  personal, 


ture  of  such 


(or)  "  A.  being  seised  in  fee  made  a  conveyance  to  himself  for  life,  remainder  to  his  first  and  other 
sons  in  tail,  remainder  over,  remainder  to  his  own  right  heirs,  with  a  power  by  deed,  sealed  in  the 
presence  of  two  witnesses,  to  revoke  these  uses,  and  to  limit  new  ones.  After  this  A.  levied  a  fine, 
and  a  week  after  the  fine  was  levied,  by  deed  declared,  that  the  intent  of  the  parties  at  the  time  of  le- 
vying the  fine  was,  that  the  fine  should  be  to  the  use  of  A.  and  his  heirs,  and  to  no  other  use;  and  the 
question  was,  whether  this  fine  had  extinguished  the  power  of  revocation,  so  that  the  declaration 
of  uses  came  too  late.  Adjudged,  that  the  power  of  revocation  was  extinct;  but  this  judgment 
in  C.  B.  \v  1  in  the  Exchequer  Chamber  by  six  judges  against  two.  Herring  v.  Brown, 

Skin.  185;"  and  sec  Sugd.  on  Pow.  page  68. 

(«/)  "  See  ai-nirdmgly  in  the  case  of  IVillisv.  Shorral,  in  1  Atk.  474." 

(r)  "  See  more  amply  as  to  the  nature  of  powers  of  revocation,  how  they  should  be  framed,  in 
what  manner  they  are  to  be  executed,  and  how  they  may  be  extinguished  or  destroyed,  in  Hac.  Abr. 
tit.  Uses  and  Trusts  (G.),  2  HI.  Com.  335.  Com.  Dig.  tit.  Uses  (L.  2.),  Vin.  Abr.  tit.  Powers  (E.) 
and  the  opinion  at  the  end  of  this  chapter  ;"  and  see  Sugd.  on  Pow. 

(«)  "  Where  money  is  agreed  or  directed  to  be  laid  out  in  thu  purchase  of  lands  to  be  settled  to 
such  and  such  uses,  every  person  inti  reeled  shall  have  the  sain--  benefit,  if  tin  p;utU*  die  without 
a  settlement,  as  he  would  have  had  it  the  lands  had  been  settled.  2  Pr.  Wins.  171." 
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friend  to  buy  land  for  him  that  doth  deliver  the  money  in 
his  own  name  ;  or  if  a  man  enfeoff  his  friend,  and  his 
heirs,  of  land,  to  the  intent  that  he  shall  alien  the  land 
to  whom  /.  S.  shall  appoint ;  or  if  land  be  conveyed  to 
me  in  mortgage,  and  I  pay  all  the  mortgage  money,  but 
I,  to  prevent  the  jointure  of  my  wife,  or  for  some  such 
like  cause,  name  a  friend  joint  purchaser  with  me,  and  so 
the  conveyance  is  made  to  us  both ;  if  in  any  of  these 
cases,  or  in  any  other  such  like  case,  the  friends  trusted 
prove  false,  and  do  not  perform  the  trust,  but  turn  the 
profits  of  the  land  to  their  own  use,  or  refuse  to  settle  it 
according  to  the  trust,  or  the  like,  the  party  grieved  must 
have  his  remedy  in  Chancery ;  for  these  are  not  trusts  or 
uses  within  the  statute,  nor  such  for  which  there  is  any 
remedy  at  the  common  law ;  and  in  that  case  where  the 
land  is  settled,  to  the  intent  that  the  friends  trusted  shall 
settle  it  where  /.  S.  shall  appoint,  if  /.  S.  do  not  appoint 
liow  it  shall  be  settled,  it  seems  the  feoffees  shall  have 
it  to  their  own  use  (6). 

And  if  a  man  give  or  grant  his  goods  or  chattels,  as 
leases  for  years,  or  the  like,  to  friends  in  trust  to  the  use 
of  himself  for  life,  and  after  to  perform  his  will,  or  the 
like;  these  are  such  uses  and  trusts  as  are  not  within  the 
statute  of  uses,  and  for  the  breach  of  which  there  is  no 
remedy  at  the  common  law  but  in  Chancery  only.  So  if 
an  obligation  or  statute  be  made  toA.JB.  to  the  use  of 
C.  D.  this  is  a  trust  of  the  same  nature  ;  and  if  A.B.  re- 
lease the  obligation  without  the  consent  of  C.  D.  or  get 
the  money  into  his  own  hands,  C.  J>.  shall  have  relief  in 
Chancery;  and  in  all  these  and  such  like  cases,  the  general 
rules,  by  which  uses  were  governed  at  the  common  law, 
are  still  in  force,  and  to  take  place  as  those  by  which  uses 
and  trusts  are  now  for  the  most  part  governed.  As  first, 
if  there  be  any  cause  to  sue  for  or  about  the  lands  or 
goods  wherewith  the  parties  are  trusted,  as  if  they  deny 
or  delay  to  perform  the  trust,  they  must  be  compelled 
thereunto  by  suit  in  Chancery.  Secondly,  the  cestui  que 
me,  or  party  for  whom  the  trust  is,  cannot  of  himself 
dispose  of  the  lands  or  goods,  for  the  property  and  inte- 
rest in  law  is  in  the  trustees ;  and  if  it  be  an  obligation  or 
statute  that  is  made  to  the  use  of  another,  cestui  que  use 
cannot  release  it,  but  the  trustee  must  release  it.  Thirdly, 
if  the  party  trusted  so  with  lands,  goods,  or  chattels, 
give,  grant,  or  sell  the  same  land,  goods,  or  chattels  to 
one  that  hath  knowledge  of  the  same  uses  or  trusts ;  (as 
it  is  always  presumed  he  hath  where  the  trusts  are  ex- 
pressed upon  the  same  deed,  by  which  the  lands,  goods, 
or  chattels  are  given  or  granted ;)  or  if  the  thing,  so 
given  or  granted,  be  granted  upon  the  same  trusts,  or  to 
the  same  uses,  or  without  any  consideration  at  all ;  in 
these  *  cases,  he  to  whom  the  thing  whereabout  the  trust 
is,  shall  have  the  same  thing  upon  the  same  trust  and  to 
the  same  use,  as  he  that  did  give  or  grant  the  same  had 

it. 
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(A)  Or  rather  there  would  be  a  resulting  trust,  provided  there  was  no  limitation  over  hi  default  of 
appointment. 
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it.  Bat  in  case,  where  no  trust  or  use  is  expressed  upon 
the  deed,  and  the  purchaser  or  buyer  hath  no  notice  or 
knowledge  of  the  use  or  trust,  and  he  gives  a  valuable  con- 
sideration for  the  thing,  there  for  the  most  part  the  sale  is 
good,  and  the  party  grieved  thereby  hath  no  remedy  but 
against  the  party  first  trusted  in  Chancery;  and  the  pur- 
chaser shall  have  and  enjoy  the  thing  so  bought  to  his 
own  use  for  ever ;  but  he  that  is  the  party  trusted,  will  bo 
forced  in  Chancery  to  make  the  party  grieved  an  amends 
in  damages  for  this  breach  of  trust;  and  if  there  be  any 
practice,  packing,  or  combination  between  the  buyer  and 
the  seller  in  the  matter,  there  perhaps  the  suit  may  hold 
them  both,  and  the  buyer  may  be  forced  to  restore  the 

ll  Ed.  4.  8.  thing  itself.  And  yet  if  A.  enter  into  a  statute  to  B.  and 
C.  to  the  use  of  B.  and  A.  having  notice  of  this  use  doth 
get  a  release  from  C.  in  this  case  it  seems  B.  must  have 
his  whole  remedy  against  C.  and  shall  have  no  remedy 

Bro.  Feoff-        against  A.      4.   If  the  trustor  or  ccstui  qne  use  in  these 

mental  use,  34.  cases  commit  felony,  &c.  so  that  the  things  if  he  had  the 
property  of  them  were  forfeit;  in  this  case,  it  seems  that 
neither  they  nor  their  heirs,  executors,  &c.  nor  yet  the 
lord,  &c.  shall  have  them,  but  the  trustees  shall  keep 

15  H.  r.  12.      them  for  ever.     5.  If  the  cestui  quo  use  or  tnistors  die 

Cronip.«Jur.  an(j  app0jnt  uow  tae  sanie  thing  shall  be  disposed  of,  the 
trustees  are  bound  to  see  it  done  ;  as  if  the  testator  ap- 
point it  shall  pay  his  debts,  or  provide  legacies,  the 
parties  trusted  must  take  care  it  be  so  employed  ;  and  in 
this  case,  the  debtees  and  legatees  also  may  compel  the 

Dier,  49.  trustees  in  Chancery.     0.  In  all  these  cases  regularly  the 

thing  whereof  the  trust  is,  is  in  equity  at  the  disposing 
of  him  that  is  the  ccstui  que  use,  unless  he  do  otherwise 
appoint  it;  and  if  at  his  death  he  make  no  disposition 

8  H.  6.  it.  thereof,  it  shall  go  to  his  heir,  executor,  &c.  7.  In  all 
these  cases  the  trustees  shall  have  their  reasonable  allow- 
ance in  Chancery  for  whatsoever  they  have  laid  out  about 
the  land,  &c.  in  suits  or  otherwise  for  the  profit  of  the 
trustor (c).  Out  of  all  which  may  appear  how  dangerous 
it  is  for  a  man  to  meddle  with  any  lands,  goods,  or  chattels 
so  conveyed  or  settled  intrust;  for  the  ccstui  que  use  or 
trustors  have  no  property  in  the  thing,  and  therefore  they 
cannot  sell  or  give  it,  and  the  trustee  hath  it  but  to 
another's  use(rf);  and  it  \&  not  safe  therefore  to  deal  with 

either 


(c)  Trnstces  are  not  allowed  any  thing  for  their  time  and  trouble,  unless  the  deed  or  will  appoint- 
ing thorn,  expressly  directs  that  they  shall  be  allowed  for  time  and  trouble. 

(</)  The  ccstui  que  trust  is  to  be  understood,  and  not  cestui  que  use  in  the  technical  sense  of  the  terra; 
for  so  far  from  ccstui  que  use  having  no  property  in  the  tiling,  he  has  in  fact,  by  virtue  of  the  statute, 
the  legal  seisin  or  ownership.  It  does  not,  however,  follow,  that  he  has  also  the  equitable  owner-hip, 
though  it  frequently  happens  that  he  has.  Cestui  quc  trust,  however,  lias  always  an  equitable  owner- 
ship, and  may,  in  equity,  dispose  of  the  property  as  he  pleases.  A  purchaser  however  is  not  compel- 
lable  to  take  a  mere  equitable  title  ;  though  a  case  may  be  so  circumstanced  that  there  may  be  but 
little  risk  in  doinir  so.  \s  a  general  rule,  however,  it  is  the  best  not  to  take  a  mere  equitable  title. 
Sometimes  the  title  of  lands  is  so  circumstanced,  that  it  is  not  an  easy  matter  to  say  whether  the 
vendor  has  a  legal  or  equitable  title, — as  wheie  the  Icml  »  >late  lias  been  Vested  in  a  trustee,  and  tin  re 
has  been  no  re-conveyance,  and  the  question  i«,  whether  a  re-conve\ance  ran  be  rie-umei! 
is  sometimes  not  easy  to  say,  whether  the  legal  estate  is  in  the  party  beneficially  interested,  or  in 
some  third  person  as  a  trustee. 
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either  of  them  alone,  nor  yet  indeed  safe  to  deal  at  all  in 
these  cases,  unless  the  buyer  may  have  the  consent,  sale, 
and  assurance,  or  the  release,  &c.  of  the  trustors  and 
*  P.  529.  trustees  *  altogether ;  and  if  there  be  any  woman  covert, 
or  infant,  within  the  trust,  it  is  most  of  all  dangerous. 
And  if  goods  or  chattels  be  given  to,  or  to  the  use  of,  a  7  Ed.  6.  14. 
feme  covert,  or  infant,  and  certain  friends  are  trusted  Fitz< 
therewith,  if  they  do  sell  or  give  away  these  goods  or 
chattels  contrary  to  the  trust,  they  must  be  sure  to 
answer  it :  if  therefore  they  sell  them,  let  them  see  that 
the  money  made  thereof  be  as  beneficial,  and  be  be- 
stowed for  the  wife  or  children ;  for  it  seems  it  is  not 
sufficient  in  this  case,  that  the  money  made  thereof  be 
paid  to  them. 


The  following  case  and  opinion  were  added  by  Mr.  Hilliard  to  his  edition  of  the 

Touchstone. 

^4^  Tenant  in  tail  and  her  husband,  by  articles  previous  to  their  marriage,  agree  to  settle  an 
*'  estate  to  uses.— A.  and  her  husband  join  in  making  a  tenant  to  the  precipe  and  -suffering 
a  recovery,  and  declare  the  same  to  such  uses,  as  they,  or  the  survivor  of  them,  should  by  deed 
or  will  appoint. — Then,  in  pursuance  of  the  articles,  they  make  a  settlement,  and  appoint  the 
premises,  to  the  use  of  the  intended  husband  for  life,  remainder  to  his  wife  for  life,  remainder 
to  trustees  to  preserve  the  contingent  remainders,  remainder  to  the  use  of  the  articles — reserv- 
ing a  power  to  the  two  trustees  to  preserve  remainders,  in  whom  no  estate  was  then  vested  but 
by  way  of  remainder,  to  sell  and  convey,  so  as  the  money  be  laid  out  in  the  purchase  of  other 
lands  to  be  settled  to  the  same  uses. 

Can  such  trustees  convey  a  good  estate  in  fee  to  a  purchaser  under  the  power,  having  no 
estate  vested  in  them  ? 

By  the  old  law,  no  fee-simple  could  be  limited  upon  or  after  a  fee-simple  ;  but,  since  the  sta- 
tute of  uses,  executory  fees,  by  way  of  use,  have  not  only  been  allowed,  but  are  become 
frequent  in  all  conveyances,  operating  by  way  of  transmutation  of  possession,  the  uses  are 
served  out  of  the  seisin  of  the  feoffee,  grantees,  releasees,  &c. — In  all  future  or  executory  uses, 
there  is,  the  instant  they  come  in  esse,  a  sufficient  degree  of  seisin  supposed  to  be  left  in  the 
feoffees,  grantees,  &c.  to  knit  itself  to,  and  support  those  uses;  so  as  that  it  may  be  truly  saidy 
the  feoffees  or  grantees  stand  seised  to  those  uses,  and  then,  by  the  force  of  the  statute,  the 
cestui  que  use  is  immediately  put  into  the  actual  possession. — It  is  wholly  immaterial  how,  or  by 
what  means,  the  future  use  comes  in  esse;  whether  by  means  of  some  event  provided  for,  in  case 
it  happened,  in  the  creation  of  the  uses,  which  event  may  be  called  the  act  of  God  ;  or  by 
means  of  some  work  performed  by  any  certain  person,  for  which  provision  was  likewise  made, 
in  the  creation  of  the  uses,  which  maybe  called  the  act  of  man ;  in  either  case,  the  statute 
operates  the  same  way  ;  for  the  instant  the  future  use  comes  in  esse,  either  by  the  act  of  God, 
or  by  the  act  of  man,  the  statute  executes  the  possession  to  the  use,  and  the  cestui  que  use  is 
deemed  to  have  the  same  estate  in  the  lands  as  is  marked  out  in  the  use,  by  the  deed  that  created 
it.  When  the  use  arises  from  an  event  provided  for  by  the  deed,  it  is  called  a  future,  a  con- 
tingent, an  executory  use ;  when  it  arises  from  the  act  of  some  agent  or  person  nominated  in 
the  deed,  it  is  called  a  use  arising  from  the  execution  of  a  power.  In  truth,  both  are  future  or 
contingent  uses  till  the  act  is  done  ;  and  afterwards  they  are,  by  the  operation  of  the  statutey 
actual  estates. — But  till  done,  they  are  in  suspence,  the  one  depending  on  the  will  of  Heaven 
whether  the  event  shall  happen  or  not,  the  other  on  the  will  of  man. 

Whilst  these  last  are  in  suspence,  they  are  called  powers:  It  is  absolutely  immaterial  to  the 
creation  of  the.  powers,  whether  they  are  reserved  to  the  parties  that  created  the  uses,  or  to  any 
one  having  any  actual  use  or  estate  under  any  limitation  in  the  deed  of  uses,  or  to  the  feoffees, 
grantees,  or  releasees,  or  to  an  absolute  stranger.— They  all  operate  the  same  way;  indeed  they 
have  different  names  according  as  they  are  reserved  to  the  persons  aforesaid,  and  different  rule* 
are  established  for  their  interpretation,  as  they  are  of  one  kind  or  another. — Some  are  powers 
appendant,  some  are  powers  in  gross,  some  are  powers  collateral }  but  still  the  statute  executes 
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the  possession  to  tte  nse  that  arises  on  their  execntion,  in  the  same  manner,  and  by  the  same 
method  of  operation.  Sir  Thomas  Jones,  110.  How  and  Wingfidd. 

Every  settlement,  made  with  skill  for  these  last  hundred  years  can  furnish  something  by  way  of 
example  to  illustrate  these  principles. — Take  a  settlement  imi(?e  before  the  statute  of  king  IV.  3., 
to  enable  posthumous  children  to  take  as  if  born  in  the  life  of  the  father  :  you  will  find  it  per- 
haps thus,  To  the  use  of  the  intended  husband  and  his  heirs  till  the  intended  marriage ;— -after 
the  marriage,  To  the  nse  of  the  said  husband  for  life, — remainder  to  trustees  for  his  life  to 
preserve  contingencies,  remainder  to  the  nse  of  such  husband's  first  and  other  sons  born  in  his 
life-time  in  tail,  remainder  to  the  intended  wife  enceint  at  his  death,  and  her  assigns  till  the 
birth  of  one  or  more  posthumous  sons,  and  from  and  after  the  birth  of  any  such  posthumous 
sous,  to  every  of  them  successively  in  tail,  and  for  default  of  such  issue,  to  the  use  of  all  and 
every  the  daughters  of  the  husband  as  tenants  in  common  in  tail,  with  remainders  over;  and 
with  powers  for  the  husband  during  his  life  to  make  leases,  and  powers  for  the  guardians 
of  the  infant  son  when  their  estates  take  effect  in  possession,  in  like  manner  to  make  such 
leases,  &c. 

Here,  under  the  limitations  of  these,  and  snch-like  settlements,  yon  will  rind,  the  uses  con- 
tinually to  van,  and  all  to  arise  ont  of  the,  seisin  of  the  releasees  ;  before  marriage  the  intended 
husband  is  seised  in  fee  ;  then  upon  the  iiiarri.i«re  his  estate  in  fc  e  sprinjjs 

up,  under  which  he  is  tenant  for  life,  with  tlu1  further  uses  in  contingency; — then  on  the  birth 
of  a  son,  that  son  becomes  tenant  in  tail,  and  also  on  the  birth  of  every  other  son  a  new  nse  or 
estate  in  remainder  springs  up  to  every  such  son  in  tail  ;  on  the  birth  of  a  daughter,  she  becomes 
entitled  by  way  of  use  to  a  remainder  in  tail ;  on  the  birth  of  another  daughter,  that  last  remainder 
in  tail  ceases,  and  boih  daughters  become  entitled  by  way  of  use  to  a  tenancy  in  common  in 
remainder  in  tail.  Then  if  the  husband  dies  leaving  a  child  'in  rentre  rmrfr/«,  a  nse  vests  in  the 
mother  till  the  birth  of  that  child,  and  then  that  nse  divests,  and  the  same  event  carries  an. 
estate  tail  to  that  child.  So  where  the  father  makes  a  lease  under  his  power,  a  nse  vests  in  the 
lessee  for  such  estate  as  the  lease  gives,  and  such  lessee's  use  or  estate  takes  place  before  and 
settles  itself  over  all  the  uses;  it  is  the  same  as  a  lease  made  by  a  guardian  to  any  cf  the  infant 
children,  (which  guardian  is  a  perfect  stranger  to  the  parties  at  the  time  of  the  original  settle- 
ment,) there  the  use  or  estate,  given  by  the  lease  made  under  the  power,  over-reaches  all 
the  other  uses,  and  takes  place  before  them ;  and  this  is  done  by  the  operation  of  the  statute, 
just  in  the  same  way  as  any  other  use  would  arise,  under  any  of  the  limitations  contained  in  the 
settlement. 

Feoffment  to  A.  and  his  heirs,  and  if  B.  pays  100J.  to.  L  8.  then  to  the  nse  of  B.  and  his  heirs; 
here  on  the  payment  of  the  money  the  estate  of  A.  ceases,  and  the  use  executes  in  B.  and  his 
heirs. — This  case  is  cited  in  many  books,  and  the  case  of  Lloyd  and  Oireir,  in  Show.  P.  C.  137,. 
Io8,  is  to  the  same  effect. 

A.  levies  a  fine  of  the  manors  of  D.  and  S.  and  declares  the  nse  by  deed,  as  to  the  manor  of  IX 
to  the  use  of  B.  ami  his  heirs,  and  as  to  the  nr.mor  of  S.  to  the  nse  of  A.  and  his  heirsr  till  B.  or 
his  heirs  are  evicted  b\  the  wife  of  A.  of  the  said  manor  of  D.  and  after  such  eviction,  to  the- 
nse  of  B.  and  lib  heirs :  this  is  a  contingent  use  of  the  manor  of  S.  so  that  a  use  will  vest  in  B, 
whenever  any  eviction  happens,  and  then  the  use  in  A.  ceases.  2  Roll.  Abr.  79?.  In  settle- 
ments on  younger  sons  of  peers  or  of  dignified  persons,  there  are  frequently  provisions,  that  ir 
such  a  dignity,  of  such  a  family  estate,  descends  on  them,  then  tJie  use  to  them  to  cease  as 
if  they  were  dead  uithout  is.sne,  and  then  the  premises  to  go  over  to  the  next  in  remainder;, 
this  is  an  actual  revocation,  when  the  contingency  happens. 

It  remains  only  to  shew,  that  not  only  the  happening  of  nfi  event  by  the  act  of  God,  bnt  also 
the  performance  of  any  particular  act  by  a  stranger,  will  divest  an  old  use,  and  give  birth  to- 
and  establish  a  new  one. 

Now  powers  of  revocation  do  in  their  execntion  operate  this  way,  and  do  divest  or  repeal 
and  determine  the  old  uses,  and  set  up  and  establish  new  ones.  The  execution  of  these  new 
wses,  is  by  force  of  the  statute,  just  as  the  execution  of  contingent  or  future  uses.— The  book* 
sayr  that  when  a  power  is  executed  it  becomes  a  limitation  ;  but  as  these  powers  of  revocation 
are  in  fact  generally  reserved  to  the  grantors  as  first  owners  of  the  estate,  it  may  be  proper  to- 
shew  that  the  books  make  no  distinction,  but  allow  all  kinds  of  powers  to  be  limited  to  strangers  ; 
and  nothing  suits  this  purpose  better  than  to  cite  the  words  of  Lord  Hale,  in  the  case  of 
I'.aiyaraa  and  S/uter,  in  Hardres,  410.  415.— Powers  to  raise  estates  are  either  simply  collutfralr 
as  where  a  party  that  hath  such  powers  has  not  even  had  any  estate  in  the  land,  as  where 
such  power  is  reserved  to  a  stranger,  and  there  it  cannot  be  destroyed  by  such  stranger,  be- 
cause it  is  but  a  bare  nomination  ;  or  not  simply  collateral t  which  are  of  several  sorts,  not 
material  to  this  purpose. 

Here,  yon  see,  Lord  Hale  takes  it  for  granted,  that  a  power  to  raise  uses  may  be  reserved 
or  limited  to  a  perfect  stranger. 

Up! 
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Lord  Coke's  opinion  in  Co.  Lit.  237,  is  the  same  ;  he  tells  you  that  powers  in  voluntary  settle- 
ments are  founded  on  the  statute  which  executes  them  as  uses ;  then  he  explains  the  nature  of 
powers  of  revocation  of  uses,  and  what  consequences  are  incident  thereto,  as  that  they  may  be 
released  or  extinguished  when  reserved  to  the  original  grantor,  or  to  any  one  claiming  any  estate 
or  interest  in  the  deed  ;  but  he  saith,  if  he  that  hath  power  of  revocation,  hath  no  present 
interest  in  the  land,  nor  by  the  cessor  of  the  estate  shall  have  nothing,  then  his  feoffment, 
fine,  &c.  of  the  land  is  no  extinguishment  of  his  power,  because  it  is  merely  collateral  to  the 
land. — If  a  power  to  revoke  uses  may  be  reserved  to  a  stranger,  a  power  to  raise  or  appoint 
future  uses  for  a  particular  purpose  may  surely  be  reserved  to  a  stranger  too. 

The  reserving  of  powers  of  revocation  to  the  grantors  or  original  owners  of  the  land,  though 
chequed  by  requiring  the  consent  of  the  trustees,  hath  of  late  been  disused  in  settlements, 
"because  doubts  have  arisen  whether  such  settlements  are  not  fraudulent  within  the  statute  of 
27  Eliz.— See  Sir  Thomas  Jones,  94,  95.  Buller  and  Waterhouse. 

Powers  to  enable  grantors  or  owners  to  revoke,  or  to  sell  or  convey  in  exchange,— -first  settling 
other  lands  of  equal  value  to  the  same  uses,  have  been  found  inconvenient  j  because,  though  it  may 
be  easy  to  sell  an  estate  and  lay  out  the  money  in  the  purchase  of  a  new  one,  yet  it  is  by  no 
means  easy  to  settle  a  new  estate,  before  you  have  sold  the  old  one. — Few  people  are  in  circum- 
stances to  buy  new  estates,  till  they  have  sold  their  old  ones. 

But  the  vesting  a  power  in  the  releasees  (who  themselves  have  a  scintilla  juris  to  serve  and 
feed  the  uses  when  they  arise)  to  sell  and  convey,  and  adding,  that  when  they  receive  the  pur- 
chase-money, and  sign  a  receipt  for  the  same  under  their  hands,  the  releasees  shall  stand  seised,  and 
the  conveyances  shall  enure  "  To  the  use  of  the  purchasers  in  fee,"  with  proper  trusts  concerning 
the  laying  out  the  purchase-money ;  this  answers  every  purpose.  I  found  this  method  used 
and  practised  by  Mr.  Ward  and  others  long  before  my  being  in  business,  and  I  always  use 
this  method  to  this  day. 

Lincoln's  Inn,  23d  June,  1761.  J.  BOOTH. 
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IN  the  late  case  of  Simpson  v.  Gutter idye,  (1  Madd.  GOO)  where  Dower,  vide  ante, 
the  wife  of  a  vendor  had  a  rent-charge  settled  upon  her  before  PaSe  28>  n-(0* 
marriage,  by  way  of  jointure,  and  where  she  was  adult  at  the  time 
of  making  the  settlement,  and  by  the  settlement  agreed  to  accept 
the  rent-charge  in  lieu  of  her  dower ;  it  was  held,  that  a  purchaser 
was  not  entitled  either  to  a  fine  from  the  vendor's  wife,  or  to  look 
into  the  title  to  the  jointure  lands,  in  order  to  satisfy  himself  that 
the  jointure  was  well  secured.  How  far  this  decision  is  a  tenable 
one,  is  a  question  of  groat  importance  both  to  jointresses  and  pur- 
chasers;—  to  the  former,  inasmuch  as  the  decision,  if  a  sound  one, 
goes  to  deprive  them  of  their  right  to  dower  in  case  they  are 
evicted  of  their  jointures ;  and  to  the  latter,  because  if  the  de- 
cision is  an  unsound  one,  purchasers  who  act  upon  it  will  be 
exposed  to  the  risk  of  the  vendor's  wife  claiming  her  dower, 
supposing  she  should  be  evicted  of  her  jointure. 

Having  lately  differed  in  opinion  from  a  gentleman  of  great 
eminence  in  the  Profession  as  to  a  purchaser's  right,  either  to 
see  the  title  to  the  jointure  property  or  to  have  a  fine  from  tho 
Tender's  wife,  in  a  case  the  circumstances  of  which  were  exactly 
similar  to  those  of  the  case  of  Simpson  v.  Gutteridge,  (except  that 
it  was  not  quite  clear  whether  the  jointure  (a  rent-charge)  issued 
out  of  a  legal  or  only  out  of  an  equitable  estate), — the  Editor  gave 
the  following  opinion  upon  the  point : — 

"  Assuming  the  rent-charge  settled  upon  Mrs. to   be  a 

good  leyal  jointure  within  the  meaning  of  the  'statute,  (and  I  in- 
cline to  think  it  is),  the  point  submitted  to  my  consideration,  viz. 

whether  the  purchaser  has  a  right  cither  to  a  line  from  Mrs. , 

or  to  see  the  title  to  her  jointure  lands,  depends  entirely,  I  con- 
ceive, upon  the  answer  which  must  be  given  to  the  following  ques- 
tion ; — viz.  is  a  leyal  jointure,  (or  a  jointure  within  the  statute)  an 

3  E  absolute 
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absolute  or  only  a  conditional  bar  of  dower;  or  in  other  words, 
is  such  a  jointure  a  bar  even  if  it  should  prove  bad,  or  only  a 
bar  so  long  as  it  continues  good?  The  answer  to  this  question 
depends  upon  the  construction  of  that  part  of  the  statute  of  Uses 
(27  Hen.  8.  ch.  10)  which  relates  to  jointures.  The  statute  enacts, 

'  Sect.  6.  That  whereas  divers  persons  have  purchased,  or  have 
estate  made  and  conveyed  of  and  in  divers  lands,  tenements, 
and  hereditaments,  unto  them  and  to  their  wives,  and  to  the 
heirs  of  the  husband,  or  to  the  husband  and  to  the  wife,  and 
to  the  heirs  of  their  two  bodies  begotten,  or  to  the  heirs  of 
one  of  their  bodies  begotten,  or  to  the  husband  and  to  the  wife 
for  term  of  their  lives,  or  for  term  of  life  of  the  said  wife ;  or 
where  any  such  estate  or  purchase  of  any  lands,  tenements, 
or  hereditaments,  hath  been  or  hereafter  shall  be  made  to 
any  husband  and  to  his  wife,  in  manner  and  form  expressed,  or 
to  any  other  person  or  persons,  and  to  their  heirs  and  as- 
signs, to  the  use  and  behoof  of  the  said  husband  and  wife,  or 
to  the  use  of  the  wife,  as  is  before  rehearsed,  for  the  jointure  of 
the  wife;  that  then  in  every  such  case,  every  woman  married, 
having  such  jointure  made  or  hereafter  to  be  made,  shall  not 
claim,  nor  have  title  to  have  any  dower  of  the  residue  of  the 
lands,  tenements,  or  hereditaments,  that  at  any  time  were  her 
said  husband's,  by  whom  she  hath  any  such  jointure,  nor  shall 
demand  nor  claim  her  dower  of  and  against  them  that  have  the 
lands  and  inheritances  of  her  said  husband ;  but  if  she  have  no 
such  jointure,  then  she  shall  be  admitted  and  enabled  to  pursue, 
have,  and  demand  her  dower  by  writ  of  dower,  after  the  due 
course  and  order  of  the  common  laws  of  this  realm  ;  this  act, 
or  any  law  or  provision  made  to  the  contrary  thereof  notwith- 
standing. 

'  Sect.  7.  Provides,  that  if  any  such  woman  be  lawfully  ex- 
pulsed  or  evicted  from  her  said  jointure,  or  from  any  part  there- 
of, without  any  fraud  or  covin,  by  lawful  entry,  action,  or  by  dis- 
continuance of  her  husband,  then  every  such  woman  shall  be 
endowed  of  as  much  of  the  residue  of  her  husband's  tenements 
or  hereditaments,  whereof  she  was  before  dowable,  as  the  same 
lands  and  tenements  so  evicted  and  expulsed  shall  amount  or 
extend  unto. 

'  Sect.  8.  Provides,  that  the  act,  nor  anything  therein  contained 
or  expressed,  shall  extend  or  be  in  any  wise  hurtful  or  prejudicial 
to  any  woman  or  women  heretofore  being  married,  of,  for,  or  con- 
cerning such  right,  title,  use,  interest,  or  possession,  as  they  or 
any  of  them  have,  claim  or  pretend  to  have,  for  her  or  their 
jointure  or  dower,  of,  in,  or  to,  any  manors,  lands,  tenements, 
or  other  hereditaments  of  any  of  their  late  husbands,  being  now 
dead  or  deceased ;  any  thing  contained  in  the  act  to  the  contrary 
notwithstanding. 

'  Sect.  9.  Provides,  that  if  any  wife  have,  or  hereafter  shall  have 
any  manors,  lands,  tenements,  or  hereditaments  unto  her  given 
and  assured  after  marriage,  for  term  of  her  life,  or  otherwise  in 
jointure,  except  the  same  assurance  be  to  her  made  by  act  of 
parliament,  and  the  said  wife  after  that  fortune  to  overlive  her 
said  husband,  in  whose  time  the  said  jointure  was  made  or  assured 
unto  her,  that  then  the  same  wife  so  overliving  shall  and  may  at 
her  liberty,  after  the  death  of  her  said  husband,  refuse  to  have 

and 
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and  take  the  lands  and  tenements  so  to  her  given,  appointed,  or 
assured  during  the  coverture,  for  term  of  her  life,  or  otherwise 
in  jointure,  except  tho  same  assurance  be  to  her  made  by  act  of 
parliament,  as  is  aforesaid,  and  thereupon  to  have,  ask,  demand, 
and  take  her  dower  by  writ  of  dower  or  otherwise,  according  to 
the  common  law,  of  and  in  all  such  lands,  tenernenls,  and  here- 
ditaments as  her  husband  was  and  stood  seised  of  any  state  of 
inheritance  at  any  time  during  the  coverture;  anything  contained 
in  the  act  to  the  contrary  thereof  notwithstanding.' 

'  From  the  proviso  contained  in  the  7th  section  it  must 
be  clear,  that  the  act  does  not  make  a  jointure  an  absolute  but. 
only  a  conditional  bar  of  dower,  or  bar  provided  the  jointure 
continues  good;  and  that  if  it  should  prove  bad  the  jointn  ss 
will  be  entitled  to  her  dower,  or  at  least  to  dower  equivalent 
to  her  jointure.  But  it  may  perhaps  be  contended,  that  the 
statute  gives  her  this  privilege  only  in  cases  in  which  she  did  NOT 
agree  to  accept  the.  jointure  in  lieu  of  her  dower,  and  that  where 
she  has  so  agreed,  THERE  she  is  precluded  from  claiming  her 
dower  notwithstanding  the  loss  of  her  jointure.  To  afford  any  thing 
like  a  ground  on  which  to  rest  this  opinion,  it  will  be  necessary 
to  shew,  that  a  jointure  is  a  bar  of  dower  notwithstanding  the 
wife  xlias  not  consented  to  accept  it  as  such.  But  to  do  this 
is,  I  conceive,  utterly  impossible ;  for  it  is  perfectly  clear,  I  ap- 
prehend, that  the  only  jointure  which  the  statute  makes  a  bar  of 
dower,  is  a  jointure  which  the  wife  before  marriage,  and  being 
adult  at  the  time,  has  expressly  agreed  to  accept  in  lieu  of  her 
dower  (a) ;  the  statute  neither  speaking  of,  or  contemplating  any 
other.  If  I  am  right  in  this  opinion,  it  necessarily  follows,  that 
a  jointure  which  the  wife  has,  before  marriage,  expressly  agreed  to 
accept  in  lieu  of  her  dower,  is  the  kind  of  jointure  which  the  7th 
section  of  the  statute  speaks  of;  and  which  section  says,  that  if 
she  shall  be  evicted  of  such  jointure  she  shall  have  her  dower. 
If  then  she  shall  have  her  dower  in  case  of  eviction  from  a 
jointure  which  she  has  agreed  before  marriage  to  accept  in  lieu 
of  her  dower,  it  follows  as  a  necessary  consequence,  that  a  pur- 
chaser from  the  husband  of  other  lands,  has  a  right,  either  to  see 
that  the  jointure  is  well  secured  or  to  have  a  fine  from  the 
jointress;  for  if  she  levied  no  fine  and  the  jointure  proved  bad, 
she  might  resort  to  the  purchased  lands  for  her  dower.  As  the 
right,  however,  of  a  purchaser  to  see  the  title  to  the  jointure  lands, 
or  to  have  a  fine  from  the  vendor's  wife,  rests  entirely  upon  the 
soundness  of  the  opinion,  that  a  woman  is  NOT  barred  of  her  dou-cr 
by  any  other  jointure  than  a  jointure  which  she  has  CONSENTED 
before  marriage,  to  accept  in  lieu  of  her  dower,  it  w  ill  be  necessary 
to  inquire  how  far  such  opinion  is  well  founded. 

"  I  am  aware  it  has  been  held,  that  her  consent  is  not  neces- 
sary in  order  to  make  the  jointure  a  bar.  Thus  in  the  case  of  the 
Earl  of  Buckinghamshire  v.  Drury  (6),  Lord  Mansfield  said,  '  that 
a  jointure  was  not  a  contract  for  a  provision,  but  a  provision  made 

by 


(«)  Where  she  has  not  so  consented,  it  is  no  jointure   at  all  \vithin  the  mean- 
ing  ot"  the    statute,  and  she    may,   upon  her   husband's  death,  claim  her  full 
dower;    and    that,  although   note\ictrd  tVoui    her  jointure. — The  case  would 
be  one  of  election   between  the  jointure  and  her  do\vi  i. 
.     (b)  4  Bro.  C.  C.  :>07,  note. 

3  K  '2 
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by  the  husband,  &c.  as  defined  by  Lord  Coke ;  and  therefore  that 
the  consequences  drawn  from  an  infant's  incapacity  of  contracting 
were  ill  founded.'  So  in  the  case  of  Jordan  v.  Savage  (a),  a 
woman  was  held  to  be  bound  by  a  provision  expressed  to  be  in 
satisfaction  of  her  dower,  although  she  was  no  party  to  the  settle- 
ment, and  the  report  of  the  case  affords  no  evidence  that  she 
agreed  to  accept  the  provision  in  lieu  of  her  dower.  But 
to  maintain  that  a  woman  shall  be  barred  of  her  dower  by  a 
provision  which  she  has  not,  before  marriage,  consented  to  ac- 
cept in  satisfaction  of  it,  is  evidently  not  only  repugnant  to 
every  principle  of  justice,  but  clearly  contrary  to  the  true  meaning 
of  the  statute  relating  to  jointures.  According  to  such  a  doctrine, 
the  smallest  possible  provision,  if  attended  with  certain  requisites 
mentioned  by  Lord  Coke,  (amongst  which,  it  is  admitted,  the  wife's 
consent  to  such  provision  is  not  one)  would  preclude  her  from 
claiming  dower  out  of  the  largest  estate.  This  must  shew  the  ab- 
surdity, as  well  as  the  injustice  of  such  a  doctrine.  But  it  is  not 
upon  this  ground  merely  that  the  doctrine  is  evidently  unsound ; 
for  it  is  clear  from  the  9th  section  of  the  act,  that  the  legislature 
did  not  intend  a  woman  should  be  barred  of  her  dower  by  any 
provision  by  way  of  jointure,  unless  she  consented*  whilst  she 
was  sole,  to  accept  it  as  such.  The  section  just  mentioned  de- 
clares, that  she  may  waive  a  jointure  made  after  marriage,  unless 
it  was  made  by  act  of  parliament.  The  reason  for  leaving  her  at 
liberty  to  waive  a  jointure  made  after  marriage  where  not  made 
by  act  of  parliament,  must  be  perfectly  obvious  ;  viz.  because  it 
was  made  at  a  time  she  was  incapable  of  consenting  to  accept  it  in 
satisfaction  of  her  dower  (b).  Now  if  this  is  to  be  considered  as 
the  reason  why  a  woman  may  waive  a  jointure  made  after  mar- 
riage, and  it  must  be  clear  that  no  other  can  be  assigned,  it  must 
be  evident  that  the  legislature  took  it  for  granted,  that  to  a  jointure 
before  marriage  she  would  (and  by  necessary  inference  intended 
that  she  should)  be  a  party  ;  and  testify  her  consent  to  take  it  in  lieu 
of  her  dower.  Had  the  act  intended  she  should  be  barred  of  her 
dower  by  a  jointure  which  she  never  agreed  to  accept,  there  could 
be  no  reason  whatever  why  the  legislature  should  not  have  made 
a  jointure  made  after  marriage  equally  binding  with  a  jointure 
made  before  marriage  ;  but  so  far  from  the  act  doing  this,  it  ex- 
pressly says,  that  a  jointure  made  after  marriage  shall  not  be  a 
bar,  except  where  made  by  act  of  parliament.  It  may,  therefore, 
I  think,  be  considered  as  too  clear  to  admit  of  a  question,  that  a 
jointure  is  no  bar  at  all;  in  short,  is  not  A  JOINTURE  within  the 
meaning  of  the  act,  unless  the  wife  before  marriage,  and  being  at 
the  time  of  full  age,  agrees  to  accept  it  in  lieu  of  her  dower.  In 
agreeing,  therefore,  to  accept  the  jointure  in  bar  of  her  dower, 
she  merely  does  that  which  the  statute  renders  absolutely  neces- 
sary in  order  to  make  the  provision  have  any  effect  whatever;  and 
even  when  she  has  agreed  to  accept  it  in  lieu  of  her  dower,  is  it  not 

clear, 

(a)  2  Eq.  Cas.  Abr.  101. 

(6)  Where  made  by  act  of  parliament,  the  legislature  is  supposed  to  take 
care  of  the  interests  of  the  wife  :  and  though  such  an  exception  was  not  neces- 
sary in  order  to  enable  the  legislature,  at  future  periods,  to  settle  a  binding 
jointure  by  a  private  act  of  parliament,  yet  the  exception  tends  strongly  to 
shew,  that  the  penner  of  the  act  intended  that  the  wife  should  not  be  bound 
by  any  jointure  which  was  not  either  made  by  so  high  an  authority  as  par- 
liament, or  which  slit-  did  not  herself,  whilst  jsole,  agree  to  accept  in  lieu  of 
her  dower. 
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clear,  that  the  statute  makes  it  a  bar  so  long,  and  so  long  only,  as  it 
continues  good — for  does  not  the  statute  expressly  say,  that  if  she 
loses  her  jointure  she  shall  have  her  dower?  The  act  therefore 
rendering  her  consent  absolutely  necessary  in  order  to  make  the 
jointure  a  bar,  even  whilst  it  continues  yood,  how,  or  upon  what 
ground  can  it  be  contended,  that  such  consent  shall  make  it  a  bur 
even  after  it  proves  bad  ?  Can  it  be  contended  that  the  very 
agreement,  (her  agreement  to  accept  the  jointure  in  lieu  of  her 
dower)  which  is  i  y  to  give  effect  to  one  part  of  the  sta- 

tute, viz.  to  make  the  jointure  a  bar  so  long  as  it  continues  yood, 
shall  annul  another  part  of  it;  viz.  that  part  of  it  which  says, 
that  she  shall  have  her  dower  again  in  case  the  jointure  proves 
bad?  Can  it  be  contended  that  an  agreement  which  is  necessary 
in  order  to  give  effect  to  that  part  of  the  statute  which  is  intended 
for  the  husband's  benefit,  (viz.  to  make  the  jointure  a  bar  of  dower 
whilst  it  proves  good),  shall  annul  that  part  of  it  which  is  intended 
for  the  wife's  benefit, — viz.  to  give  her  her  dower  if  the  jointure 
should  prove  bad  ?  Surelv  the  legislature  could  never  have  contem- 
plated the  possibility  of  its  being  held,  that  the  wife,  by  merely 
doing  that  which  it  required,  or  at  let.st  left  necessary  to  be  done, 
in  order  to  give  elleet  to  the  act  so  far  as  respected  the  benefit 
which  it  intended  for  the  husband,  deprived  herself  of  the  bene- 
fit which  it  gave  to  herself.  When  she  has  consented  to  take  the 
jointure  in  bar  of  her  dower,  can  it  possibly  be  contended  that  she 
has  agreed  to  take  any  other  jointure  than  such  a  one  as  the  statute 
!vs  of;  viz.  a  jointure  which  shall  be  a  bar  so,  long,  and  so  long 
otdy,  as  it  continues  good  ?  If  it  should  be  contended,  that  she 
had  agreed  to  take  a,  jointure  lass  beneficial  than  the  statute  in- 
tended her; — if  it  should  be  contended  that  she  had  agreed  to  do 
herself  a  prejudice  and  to  waive  the  benefit  which  the  statute 
clearly  gives  her  in  case  of  eviction  from  her  jointure — where,  it 
may  be  asked,  is  the  proof  of  her  having  done  this?— what  is  tho 
e\  idc-ncc  of  her  having  done  so  ?  Surely  not  the  mere  circumstance 
of  In  iiig  neiu'rally  to  accept  the  jointure  in  lieu  of  her 

dower,  for  this  we  ha\e  seen  is  absolutely  necessary  in  order  to 
make  the  jointure  a  bar  even  whilst  it  continues  good  ;  therefore 
something  further  is  clearly  necessary,  in  order  to  shew  that  she 
meant  to  make  it  a  bur  afler  the  jointure  proved  bad;  for  the 
lattor  purpose  something  more  is  clearly  necessary  than  for  the 
former.  If,  too,  her  mere  agreement  to  accept  the  jointure  in 
lieu  of  dower,  is  to  be  an  absolute  bar  of  her  dower,  in  what  case, 
it  may  be  asked,  WILL  she  be  entitled  to  her  dower  //  ended  from 
/i  r  jointure1.  The  impossibility,  it  is  conceived,  of  giving  a  satis- 
factory answer  to  this  question,  (for  to  say  she  would  be  entitled 
to  her  dower,  where  she  is  evicted  from. a  jointure  which  she  had 
never  consented  to  accept,  is  nothing  like  a  satisfactory  one, 
seeing  that  a  jointure  she  had  never  agreed  to  accept  is  no  join- 
ture at  all,  anil  would  not  bind  her  even  whilst  it  was  good,  unless 
the  Coverture  had  ceased  she  had  elected  to  take  it  in  lit  u 
of  her  douen  the  impossibility  of  giving  a  satisfactory  answer  to 
the  question,  must  render  it  quite  clear  that  her  consent  to  accept 
the  jointure  in  lieu  of  her  dower,  does  not  deprive  her  of  her 
d-»\ver  where  she  is  evicted  from  her  jointure. 

*'  Assuming  it  thon  to  be  clear,  that  a  jointure  cannot  be  even  a 
qualified,  or  conditional  bar  of  dower,  without  the  wife  agreeing,  be- 
fore marriage,  to  aqccpt  it  in  lieu  of  her  dower  ;  assuming  this  to  he 
clear,  1  can  discover  nothing  like  a  ground  on  which  to  contend, 
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tli at  by  SUCH  an  agreement,  she  bars  herself  of  her  dower  where 
evicted  from  her  jointure.  If  she  agreed  in  express  terms  to 
accept  the  jointure  as  a  bar,  notwithstanding  it  might  prove  bad, 
if  she  did  this,  and  was  adult  at  the  time,  it  would  be  quite  another 
thing;  but  the  question  is,  does  she  bar  herself  of  her  dower 
where  evicted  from  her  jointure,  by  merely  agreeing  generally 
to  accept  the  jointure  in  lieu,  or  in  satisfaction,  or  in  bar  of  her 
dower  ? — I  think  it  cannot  be  doubted  but  the  question  must  be 
answered  in  the  negative ;  and  if  so,  then  must  the  question — is  a 
purchaser  of  other  lands  entitled  either  to  see  the  title  to  the  join- 
ture lands  or  to  have  a  fine  from  the  wife,  be  answered  in  the 
affirmative. 

'*  It  will  be  perceived  that  the  above  opinion  proceeds  upon  the 
ground, — that  to  the  validity  of  a  jointure  under  the  statute,  (that 
is,  to  make  it  bind  the  wife  even  whilst  it  continues  good)  the 
consent  of  the  wife,  before  marriage,  to  accept  it  in  lieu  of  her 
dower,  is  essentially  necessary  ;  and  that  the  statute  expressly 
declares,  that  if  she  is  evicted  from  her  jointure  she  shall  have 
her  dower :  The  statute  therefore  in  effect  says,  that  she  shall 
have  her  dower  where  evicted  from  her  jointure,  notwithstanding 
before  marriage  she  has  agreed  to  accept  it  in  lieu  of  her  dower. 

"  If  then  a  woman  should  be  evicted  from  her  jointure  which 
she  had  agreed  to  accept  in  lieu  of  her  dower,  how  or  upon 
•what  ground  could  a  court  either  of  law  or  equity  say  that  she 
should  not  have  her  dower?  Fora  court  of  law  in  such  a  case 
to  refuse  her  its  assistance  in  recovering  her  dower,  or  for  a  court 
of  equity  to  restrain  her  from  proceeding  at  law  in  order  to  recover 
it,  what  would  it  be,  but  an  assumption,  on  the  part  of  the  court, 
of  a  legislative  power?  for  would  it  not  in  effect,  be  repealing 
that  part  of  the  act  which  gives  the  wife  her  dower  in  case  of 
eviction  from  her  jointure?  Upon  the  whole  lam  decidedly  of 

opinion,  that  Mr. (the  purchaser)  has  a  right,  either  to  a 

fine   from    the   vendor   and    his  wife,  or  to  satisfy  himself  of  the 
sufficiency  of  the  title  to  the  jointure  property." 

What  is  said  in  the  above  opinion  is  confined  to  legal  jointures, 
that  is,  to  jointures  made  agreeably  to  the  statute.  \Yhere  the 
jointure  is  a  mere  equitable  one,  a  purchaser  from  the  husband 
has,  it  is  conceived,  in  every  case  »a  right  to  a  fine  from  the 
vendor's  wife  ;  and  not  merely,  as  in  the  case  of  a  legal  join- 
ture, the  alternative  of  a  fine  or  to  satisfy  himself  that  the  title 
to  the  jointure  property  is  good ;  for  with  respect  to  a  mere 
equitable  jointure,  the  title  is  never  to  be  regarded  as  good — 
a  case  perhaps  can  hardly  be  put,  in  which  the  title  to  a  mere 
equitable  jointure  could  be  considered  as  good  within  the  true 
meaning  of  the  term.  As  therefore  the  title  to  a  mere  equitable 
jointure  can  never  be  regarded  as  good,  by  reason  of  the 
danger  there  is  of  eviction,  a  fine  must  always  be  necessary 
where  the  jointure  is  a  mere  equitable  one:  For  if  a  woman 
who  has  agreed  to  accept  a  legal  jointure  in  satisfaction  of  her 
dower,  will,  notwithstanding  such  agreement,  be  entitled  to  her 
dower  in  case  of  eviction,  a,  fortiori  must  she  be  entitled  to  her 
dower  where  she  is  evicted  from  a  mere  equitable  jointure ;  for 
with  respect  to  a  mere  equitable  jointure  it  was  never  at  law  any 
bar  at  all.  In  the  case  indeed  of  an  equitable  jointure,  the  wife 
having  agrectl  to  accept  the  provision  in  bar  of  her  dower, 
equity,  so  long  as  he  she  has  the  enjoyment  of  the  provision, 

properly 
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properly  holds  her  to  be  bound  by  her  agreement,  and  will  not 
allow  her  to  take  her  dower:  But  if  she  were  evicted  of  the  pro- 
vision which  was  made  for  her,  on  what  ground  could  a  court  of 
equity  deprive  her  of  her  dower — deprive  her  in  fact  of  her  legal 
rights? — On  what  ground  could  a  court  of  equity  say  to  her; — 
"  by  accepting  a  provision  not  strictly  such  as  the  statute  speaks 
of,  you  have  placed  yourself  in  a  worse  situation  than  you 
would  have  been  in,  had  the  provision  been  strictly  within 
the  meaning  of  the  statute  — for  had  your  jointure,  which  has 
proved  bad,  been  a  legal  one,  you  would  have  had  your  dower, 
the  legislature  having  expressly  said  you  should  have  it  in  such 
a  case ;  and  we,  a  court  of  equity,  could  not  have  deprived  you  of 
it,  for  courts  of  equity  as  well  as  courts  of  law  are  bound  by  acts 
of  parliament ;  but  as  you  thought  fit  to  accept  a  jointure,  not 
strictly  such  as  the  statute  speaks  of,  you  shall  not  have  your 
dower  notwithstanding  you  have  lost  your  jointure. — As  you  were 
so  imprudent  as  to  take  an  insufficient,  insecure  provision,  in  lieu 
of  }  our  dower,  we,  a  court  of  equity,  will  make  you  suffer  for  your 
imprudence  by  restraining  you  from  taking  your  dower  notwith- 
standing you  may  have  a  right  to  it  at  law." — A  court  of  equity 
could  surely  never  hold  this  language  to  a  woman  who  had  been 
evicted  from  an  equitable  jointure,  but  on  the  contrary  would 
doubtless  suy,  "  as  you  would  have  had  your  dower  by  virtue  of  an 
express  act  of  parliament,  had  your  jointure  from  which  you 
have  been  evicted  been  a  legal  one ;  so  we,  a  court  of  equity, 
cannot  do  better  than  follow  the  example  which  the  legislature 
has  set  us — for  if  the  legislature  thought  it  reasonable  that  you 
should  have  your  dower  had  you  been  evicted  from  that  kind  of 
jointure  which  the  statute  speaks  of,  it  clearly  must  be  reasonable 
that  you  should  have  you.  dower  where  evicted  from  such  a  jointure 
as  the  statute  is  silent  about — we  shall  therefore  not  interfere 
with  your  legal  rights." 

It  may  therefore,  I  conceive,  safely  be  laid  down, — that  a  mcro 
equitable  jointure  in  bar  or  in  lieu  of  dower,  will  not  deprive  the 
wife  of  her  dower  in  case  the  jointure  proves  bad; — that  there  is 
always  danger  of  its  proving  bad;  consequently  that  the  purchaser 
must  always  be  entitled  to  a  fine  from  the  vendor's  wife  where 
her  jointure  is  a  mere  equitable  one. 

Though  there  are  authorities  in  favor  of  the  opinion,  that  a 
legal  jointure,  or  jointure  within  the  meaning  of  the  statute,  may 
be  made  upon  an  infant  (a),  yet  the  soundness  of  this  opinion 
would  seem  very  questionable.  To  the  validity  of  a  legal  jointure, 
even  upon  an  adult,  it  cannot  be  doubted,  it  is  conceived,  but  her 
consent  to  accept  it  as  such  (6),  or  in  other  words,  her  consent,  in. 
consideration  of  the  jointure,  to  waive  or  give  up  her  right  to 
dower,  is  essentially  necessary.  If  then,  consent  to  accept  the 
jointure  is  necessary  to  its  validity,  even  in  the  case  of  an  adult, 
the  like  consent  must  also  be  necessary  in  the  case  of  an  infant. 
But  consent  to  a  thing  implies  legal  power  and  capacity  to  give 
consent,  lias  then  an  infant  such  power  or  capacity  in  the  case 

under 

(a)  Jordan  v.  Savage,  2  Eq.  Cas.  Abr.  101.  By  four  judges  against  three, 
in  the  case  of  Th?  I'.url  »f  liuc!iinf*hamshirc  v.  Drury,  5  Bro.  P.  C.  583,  and  by 
the  Vice  Chancellor,  in  Corbctt  v.  Corbett,  1  Sim.  !v  Stu.  620. 

(6)  Such  consent  it  would  seem,  need  not  lie  in  writing,  Kstcmtrt  v.  /,'**- 
t'ourf,  l  Cox'*  Rep.  i>0  ;  though  query  whether  the  case  is  not  within  the  4tU 
section  of  the  statute  of  frauds,  29  Car,  J. 
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under  consideration?  In  answering  this  question,  we  must  con- 
sider, that  consenting  to  accept  the  jointure  involves  in  it  the 
waiving  or  giving  up  of  a  legal  right,  that  of  dower;  involves  in 
it,  in  fact,  the  abandonment  of  a  right  or  interest  in  the  realty. 

l»y  the  common  law,  an  infant,  it  is  apprehended,  can  no  more 
waive  or  give  up  her  dower  than  she  can  convey  or  depart  with 
any  other  right  in  real  estate ;  and  there  certainly  does  not  appear 
to  be  any  thing  in  the  statute  which  gives  her  such  a  power  ;  not 
any  thing  in  fact,  that  can  be  fairly  considered  as  making  any 
alteration  in  the  law  in  this  respect.  If,  then,  an  infant  has  not 
the  capacity  to  waive  or  give  up  her  dower,  she  must  of  necessity, 
in  case  she  survives  her  husband,  be  entitled  to  it,  and  that  not- 
withstanding he  may  have  made  a  provision  upon  her  before  mar- 
riage, which  is  expressed  to  be  in  bar  or  in  lieu  of  her  dower, 
and  notwithstanding  she  may,  before  marriage,  have  consented  to 
accept  it  as  such,  and  also  notwithstanding  such  provision  might, 
had  she  been  an  adult,  have  been  a  jointure  strictly  within 
the  statute  (a).  Under  the  above  view  of  the  subject,  it  must 
be  tolerably  clear,  that  there  can  be  no  such  thing  as  a  legal 
jointure  upon  an  infant.  The  authorities,  however  have  fully 
established  the  doctrine,  and  it  is  conceived  properly,  that  in 
equity,  a  feme  infant  may,  by  agreement  before  marriage,  bar 
herself  of  her  dower.  In  order,  however,  to  make  such  an 
agreement  a  bar  in  equity,  a  reasonable  provision  must,  be  settled 
upon  the  infant  in  lieu  of  her  dower  (b).  Unless  this  is  done, 
equity  will  leave  her  to  pursue  her  legal  rights,  that  is,  to  take 
her  dower.  If,  however,  the  provision  made  in  lieu  of  her  dower 
is  a  fair  and  reasonable  one,  it  matters  not  what  it  consists  of  (c). 

But 

(a)  An  estate  in  lands  made  to  an  infant,  where  the  same  is  for  the  infant's 
benefit,  is  not  absolutely  void,  but  only  voidable  by  the  infant  afler  coming 
of  age.  In  the  case  therefore  of  a  provision  made  upon  an  infant  in  bar  of 
dower,  such  provision  would  not  be  absolutely  void  but  only  voidable.  After 
she  came  of  age  and  the  coverture  had  ceased,  she  might  disclaim  it.  If 
she  did  not  disclaim  it,  but  on  the  contrary  accepted  it,  still,  at  law,  she 
would  be  entitled  to  her  dower.  But  in  equity  such  acceptance  might  be 
an  election  to  take  it  in  lieu  of  her  dower ;  in  which  case  equity  would  re- 
strain her  from  recovering  her  dower.  If,  indeed,  the  provision  was  a  fair 
and  reasonable  one,  equity  would  hold  her  bound  by  it,  and  would  not  allow 
her  a  right  of  election. 

(/;)  If  a.  legal  jointure  could  be  settled  upon  an  infant,  then  in  every  case 
in  which  such  a  jointure  was  settled,  the  jurisdiction  of  equity  would  be 
taken  away,  and  she  must  be  satisfied  with  the  provision,  however  unrea- 
sonable it  might  be  in  point  of  amount ;  unless,  indeed,  in  cases  where  there 
was  positive  fraud  on  the  part  of  the  husband.  For  if  there  was  no  fraud,  on 
what  ground  could  a  court  of  equity  set  aside  the  jointure  and  allow  her  to 
take  her  dower?  On  what  ground  could  it  say  that  a  jointure  which  the 
statute  has  expressly  said  should  bar  her  of  her  dower,  should  not  be  a  bar  ? 
This  view  of  the  subject  must  shew  that  it  is  not  desirable  that  any  strained 
construction  should  be  put  upon  the  statute,  in  order  to  bring  jointures  on 
infants  within  its  operation.  By  holding  a//jointures  on  infants  to  be  binding 
only  in  equity,  and  that  only  in  case  they  are  fair  and  reasonable  (equity,  if 
they  are  not  so,  allowing  the  infant  to  pursue  her  legal  rights,)  the  matter  rests 
\iuon  a  proper  basis,  and  the  fair  and  reasonable  claims  of  the  infant  canuot 
be  defeated. 

(c)  For  information  on  this  point,  see  the  cases  of  Caruthcrs  v.  Caruthers, 
4Bro.  C.  C.  499.  Smith  v.  Smith,  5  Ves.  189.  Corbett  v.  Corbett,  1  Sim.  & 
Stn.  616.  Jordan  v.  Savage,  2  Eq.  Ca.  Abr.  101.  Chitty  v.  Chitty,  3  Ves.  54.5; 
and  see  the  Editor's  Treatise  on  Settlements,  page  13.  From  some  authorities, 
(and  amongst  othprs,  the  late  one  of  Cwbett  v.  Corbett,  1  Sim.  &  Stu,  621,)  it 

might 


CHAP.  u.  APPENDIX— Of  a  Fine.  539 

Hut  though  a  provision  upon  an  infant  in  bar  of  dower  may  be 
gooxl  in  equity,  yet  as  there  can  be  no  such  thing,  it  is  conceived, 
as  a  legal  jointure  upon  an  infant,  it  follows,  that  a  purchaser  is  en- 
titled to  a  line  from  the  vendor's  wife  in  every  case  in  which  she  was 
an  infant  at  the  time  of  her  marriage;  for  nothing,  it  is  conceived, 
but  a  strict  legal  jointure,  well  secured,  can  deprive  him  of  his 
right  to  a  line.  Where,  indeed,  a  provision  has  been  made  upon 
the  infant  in  bar  of  dower,  and  u  here  such  provision  would,  had 
she  been  adult  at  the  time  of  her  marriage,  have  been  a  good  Icyal 
jointure;  in  such  a  case,  (supposing  the  provision  to  be  secured 
on  lands  iritli  a  good  ////<•,  and  supposing  the  purchaser  to  be 
satisfied  that  the  provision  was  in  amount  what  a  court  of  equity 
would  consider  fair  and  reasonable;  though  upon  this  latter  point 
then*  might  in  general  be  diiliculty)  a  fine  might,  without  much 
risk,  be  dispensed  with ;  because  «»«eh  a  provision,  though  not 
strictly  a  legal  jointure,  would  nevertheless  be  well  secured  (r/); 
and  being  binding  upon  the  wife  in  equity,  though  defeasible 
at  law,  a  purchaser  would  be  exposed  in  such  a  case  to  little 
risk,  of  any  claim  of  dower,  notwithstanding  his  dispensing 
with  a  line.  In  strictness,  however,  there  can  be  no  doubt, it 
is  conceived,  but  lie  would  be  entitled  to  a  fine.  In  every  other 
rasu  of  a  jointure  upon  an  infant,  and  also  in  every  case  of  an 
equitable  jointure  upon  an  adult,  a  fine  should  be  required.  Where, 
therefore,  a  jointure  is  brought  forward  as  a  reason  for  the  vendor 
refusing  a  fine,  the  purchaser  should  ascertain  whether  such  join- 
ture is  a  legal  or  equitable  one.  If  it  purports  to  be  a  legal  one, 
then  it  should  be  ascertained,  whether  the  wife  was  adult  or  an 
infant  at  the  time  of  making  it;  if  adult,  then  whether  she  con- 
sented, before  marriage,  to  accept  the  jointure  in  satisfaction  of 
lier  dower,  ar.d  whether  it  is  well  secured :  and  in  addition  to 
these  things,  another  point  should  also  be  inquired  into,  viz.  whe- 
ther the  husband  was  adult  at  the  time  he  made  the  jointure,  for 
it  lie  was  not,  the  jointure  might  ou  that  ground  be  bad  and  the 
wile  become  entitled  to  dower. 

Whether  a  purchaser  has  a  right  to  a  fine  from  the  vendor's 
wife  in  order  to  bar  her  dower,  where  he  can  procure  the  as- 
signment of  a  legal  term  of  years,  with  a  good  title,  created  pre- 
vious to  the  marriage,  is  a  point  which  does  not  appear  to  be 

settled 

might  he  supposed,  that  the  validity  of  a  provision  upon  an  infant  in  bar  of 
dower,  might  depend  upon  the  infant's  parents  or  guardians  consenting  that 
she  should  accept  it  in  satisfaction  of  her  dower.  But  this,  it  is  conceived, 
is  a  Circumstance  which  would  have  little  or  no  influence  with  a  court  of 
equity  ;  as  the  court  would  hardly  give  its  support  to  an  inadequate  provision, 
notwithstanding  it  might  be  consented  to  by  the  infant's  parents  or  guardians. 
On  the  other  hand,  if  the  provision  is  a  reasonable  and  proper  one,  the  court 
•will  make  the  infant  abide  by  her  agreement  notwithstanding  her  parents  or 
guardians  have  not  been  parties  to  the  agreement.  See  Treatise  on  Settle- 
ments, page  'JO. 

(n)  As  the  provision  would  be  a  Irgnl  interest  in  the  wife,  and  though 
iMble  by  herself  after  the  came  of  age  and  disrnveit,  yet  as  it  could  not 
be  defeat  d  by  the  husband,  or  by  breach  of  trust  in  trustees,  <S:e.  (as  might 
be  Hie  c;e>e  in  a  pure  equitable  jointure,)  it  might  be  considered,  in  the 
strictest  sense  of  the  word,  us  irtll  secured, — in  point  of  security  indeed,  it 
might  be  regarded  in  the  same  light  as  a  strict  legal  jointure  ;— perhaps  the 
only  difference  between  such  a  provision  and  a  strict  legal  jointure  is,  that 
the  former  is  binding  upon  the  husband,  but  del'citeibk  ^at  UsvJ  by  the  wife, 
the  latter  is  binding  upon  both. 
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settled  by  forensic  decision,  and  upon  which  a  difference  of 
opinion  prevails,  it  is  believed,  amongst  professional  gentlemen. 
In  the  marginal  abstract  of  the  case  of  Mole  v.  Smith,  1  Jac.  & 
Walk.  665,  a  quere  is  made,  "  whether  a  purchaser  can  be  com- 
pelled to  take  an  assignment  of  a  term  as  a  protection  against 
dower"  (a).  The  importance  of  the  question  may  warrant  an  ob- 
servation or  two  on  the  subject  to  which  it  relates.  It  has  long 
been  well  settled,  that  a  legal  term  of  years  created  previous  to 
the  marriage,  (except,  perhaps,  where  fraudulently  created  just 
before  the  marriage,  for  the  express  purpose  of  being  set  up  as 
a  bar,)  will,  in  favor  of  a  purchaser  or  incumbraucer,  bar  the 
wife's  right  of  dower  both  at  law  and  in  equity  (6);  provided 
such  purchaser  or  incumbrancer  obtains  an  assignment  of  it  to  a 
trustee  of  his  own  (c). 

As  therefore  a  complete  bar  against  dower  may  be  effected  by 
means  of  the  assignment  of  a  term  of  years,  there  might  appear, 
primd  facie,  to  be  some  reason  to  contend,  that  where  a  pur- 
chaser can  by  this  means  protect  himself  against  dower,  he  would 
be  compelled  to  accept  the  term  as  a  protection,  and  conse- 
quently would  not  be  allowed  to  insist  upon  a  fine.  On  the  other 
hand,  however,  it  might  be  urged,  (independently  of  what  might 
be  said  as  to  the  expence  which  the  purchaser  might  be  put  to  in 
protecting  himself  against  the  wife's  claim  of  dower  in  case  she 
took  steps  to  recover  it)  that  if  he  was  compellable  to  take  an  as- 
signment of  the  term  he  could  no  longer  require  the  vendor  to  do 
that  which  it  has  always  been  considered  a  purchaser  has  a  right 
to  require  him  to  do ;  viz.  to  vest  every  interest  in  himself  (the 
vendor),  and  to  put  himself  into  a  situation  to  convey  to  the  pur- 
chaser a  complete,  unincumbered,  fee-simple.  To  compel  a  pur- 
chaser to  take  an  assignment  of  a  term  would  not  only  deprive 
him  of  this  right,  but  it  might  be  compelling  him  to  take  what  he 
considered  as  a  burthen  rather  than  a  benefit ;  for  it  might  happen 
that  a  purchaser,  so  far  from  wishing  to  keep  a  term  of  years  on. 
foot,  might  wish  to  have  it  merged  in  order  to  avoid  all  that 

trouble 


(a)  Except  from  the  statement  in  the  margin,  nothing  appears  in  the  report 
of  the  case  of  Mole  v.  Smith,  from  which  it  can  be  collected  that  the  point 
was  even  adverted  to  by  the  court.  The  marginal  statement  may,  however, 
it  is  presumed,  warrant  the  conclusion  that  it  was. 

(/>)  The  way  in  which  the  term  operates  as  a  bar  is  this  :  The  term  confers 
the  right,  at  law,  to  the  ownership  and  possession  of  the  lands  during  its 
continuance.  The  termor  therefore  having  a  right  to  the  possession  of  the 
lands  during  the  term,  it  follows,  that  during  that  period,  the  wife  cannot 
obtain  possession  of  her  thirds  or  dower  in  them  ;  for  though  she  will  obtain 
judgment  for  her  dower  if  she  takes  legal  proceedings  to  recover  it,  yet  if 
the  title  of  the  termor  is  set  up,  such  judgment  will  be  with  a  cesset  executio 
during  the  term.  If,  therefore,  the  term,  from  its  length,  will  be  sure  to  con. 
tinue  beyond  the  period  of  her  life,  it  (the  term)  must  at  law  be  an  effectual 
bar  to  the  dower ;  and  being  a  bar  at  law,  equity  will  not,  as  against  a  pur- 
chaser or  incumbrancer  (though  it  will  as  against  an  heir  at  Jaw,  devisee,  or 
other  volunteer)  remove  the  bar  ;  nor  will  equity  do  so,  even  though  such  pur- 
chaser or  iucumbrancer  had  notice  that  the  vendor  was  married ;  therefore,  in 
favor  of  such  purchaser  or  incumbrancer,  the  term  becomes  an  effectual  bar 
both  at  law  and  in  equity  against  the  claim  of  dower. 

(c)  In  order  to  make  the  assignment  of  the  term  a  protection,  such  assign- 
ment must  be  obtained  before  the  dower  actually  attaches ;  that  is,  must  be 
obtained  during  the  coverture.  If,  however,  it  is  obtained  any  time  during 
the  coverture,  though  not  at  the  very  time  the  sale,  mortgage^  &c.  take  place, 
this  will  be  sufficient. 
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trouble  and  expence  (in  tracing  the  title  to  the  term,  procuring 
limited  administrations,  &c.)  which  at  some  time  or  other  it 
might  possibly  occasion  him.  This  last,  perhaps,  is  the  most 
weighty  reason  against  compelling*  purchaser  to  accept  the  as- 
signment of  a  term  of  years  as  a  protection  against  dower. 
Perhaps  the  best  rule  might  be  this,  viz.  that  where  a  purchaser 
thought  fit  to  treat  the  term  as  a  benefit  and  required  an  assign- 
ment of  if,  that  there  he  should  not  require  a  fine  against  the 
wife's  right  of  dower ;  but  on  the  other  hand,  that  where  he 
thought  lit  to  treat  the  term  as  a  burthen  or  incumbrance  and  re- 
quired it  to  be  surrendered,  he  should  be  at  liberty  to  do  so,  and 
consequently  that  there  he  might  require  a  fine.  It  may,  however, 
generally  speaking,  be  prudent,  in  practice,  for  a  purchaser  to 
keep  on  foot  a  legal  term  of  years  with  a  good  ti4le,  unless  where 
it  has  been  very  recently  created;  and  where  he  does  keep  it  on 
foot,  a  fine  should  not,  perhaps,  be  required;  that  is,  where  the 
term  was  created  before  the  marriage. 


The  notice  of  a  few  modern  cases  relative  to  the  amendment  Amendment  of 
of  fines  by  reason  of  errors  in  the  names  of  parties,  in  the  n"es> 
parcels,  <Vc.  and  on  a  few  other  points  may  be  useful  as  affording  l)age 
the  means  of  judging  in  what  cases  the  court  will  or  will  not  allow 
such  amendments.  Previous,  however,  to  noticing  the  cases,  it 
may  not  be  improper  to  notice  what  was  said  by  the  Chief  Justice, 
mGrryv.Wainwrigkt,  (1  Marsh.  578,)  viz.  "that  unless  the  court 
came,  to  some  regulation  respecting  these  amendments,  their  time 
would  be  occupied  with  nothing  else;  the  court  was  far  from 
wishing  to  bear  hard  or  animadvert  severely  on  unintentional 
mistakes;  but  this  sort  of  carelessness  was  growing  so  much  into 
practice,  that  if  it  were  certain,  that  the  parties  (in  the  case  before 
the  court)  would  not  be  sufferers  by  it,  the  court  would  refuse  the 
application."  It  may  also  be  proper  to  notice  what  was  observed 
by  the  court  inBitgood  and  Jirittton,  ((>  J.  B.  Moore,  259,)  viz. 
"  that  in  future  they  should  (tin-ays  require  an  affidavit  to  be  made, 
when  a  jim'  or  rccm-en/  MVI.V  moved  to  be  amended,  that  the  posses- 
sion had  f/onc  in  conformity  to  and  followed  the  decdt  since  suck 
Jrne  or  recorcn/  iras  /cried  or  suffered." 

fn  the  case  of  Grey  v.  Wainwrif/ht,  (\  Marsh.  578,)  the  precipe 
and  concord  of  a  fine  were  amended  by  inserting  the  real  chris- 
tian  names  of  the  deforceants,  instead  of  those  which  had  been 
erroneously  inserted. 

In  the  case  of  Bye  v.  Haywood,  (1  J.  B.  Moore,  125,)  the  fine 
was  amended  by  altering  the  surname  of  one  of  the  deforceauts 
in  the  precipe  and  concord,  conformably  to  his  signature  in  the 
covenant  and  dedimus. 

In  the  case  of  Hext  v.  Cockey,  (8  J.  B.  Moore,  15,)  the  court  held 
it  to  he  umireessary  to  amend  a  fine  by  altering  the  Christian  name 
of  the  deforceant  from  Ellen  to  Eleanor,  where  she  had  been 
always  known  by  the  former  name,  though  her  real  baptismal 
name  was  /:'/,••« «or. 

If  the  name  of  the  parish  be  misdescribed  in  a  fine  and  also 
in  the  deed  to  lead  the  uses,  the  line  may  be  amended  by  inserting 
the  right  name,  provided  the  deed  contains  words  under  which 
the  premises  in  such  parish  clearly  pass.  Anon.  G  J.  13.  Moore, 
520. 
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Where  the  premises  were  described  in  a  fine  to  be  situate  at 
Maiden,  in  the  county  of  Essex,  the  fine  was  allowed  to  be 
amended,  by  adding  the  words  "  St.  Peter  in,"  before  Maiden, 
there  being  three  parishes  in  the  town  of  Maiden.  Ex  parte  Pring, 
8 J.  B.Moore,  1(53. 

In  the  case  of  Kindcrlcy  and  Robinson,  (8J.  B.Moore,  334,) 
a  fine  was  amended,  by  describing  the  premises  intended  to  be 
conveyed,  to  be  situate  in  the  parish  of  A.  instead  of  the  parish 
of  B.,  where  both  were  originally  one  parish  and  afterwards 
separated,  by  act  of  parliament,  into  distinct  parishes. 

Where  application  is  made  to  amend  the  parcels  in  an  old  fine, 
an  affidavit  will  be  required,  to  prove  that  the  possession  of  the 
premises  has  followed  the  fine  ever  since  it  was  levied.  Bis- 
good  and  Bruttan,  6  J.  B.  Moore,  259. 

Where  a  fine  had  been  levied  abroad,  the  court  held,  that  the 
certificate  of  the  notary  of  the  acknowledgment  of  such  fine 
must  be  written  on  parchment,  and  that  a  literal  translation  of  ifc 
must  be  engrossed  on  parchment ;  and  that  merely  referring  to 
the  original  is  not  sufficient.  Randall  v.  Lowring,  G  J.  B.  Moore, 
332. 

If  the  caption  of  a  fine  abroad  be  stated  to  have  been  takea 
before  A.  and  J$.,  and  the  affidavit  of  such  caption  states  that  it 
was  taken  before  A.  and  C. ;  the  court  will  not  permit  such  a 
fine  to  pass.  Maidment  and  Proctor,  6  J.  B.  Moore,  517. 

Where  the  proper  documents  for  levying  a  fine  had  been  per-» 
fected  two  years  before,  but  it  was  not  completed  through  the 
negligence  of  the  attorney  by  whom  it  ought  to  have  been  per- 
fected, and  the  name  of  one  of  the  commissioners  before  whom 
it  was  acknowledged  was  obliterated,  the  court  would  not  allow 
it  to  pass,  but  left  the  parties  to  levy  another  fine.  Fawcett  v. 
Slingsby,  7  J.  B.  Moore,  338;  but  see  Howard  v.  Leath,  2  J,  B. 
Moore,  174,  contra. 

In  the  case  of  Price  v.  Watkins,  (7  J.  B.  Mo.ore,  373-,)  the  court 
refused  to  suspend  the  flat  of  a  fine,  on  an  affidavit,  which  stated, 
that  the  deponent  was  informed  and  believed  that  the  deforceant, 
(a  widow)  was  more  than  ninety  years  of  age,  and  in  an  imbecile 
state  of  mind;  as  it  was  not  sworn  that  she  was  so  when  the 
acknowledgment  was  taken,  and  if  she  died  during  the  time  of 
the  suspension,  it  would  have  had  the  effect  of  avoiding  the  tine 
altogether. 

If  documents  for  passing  a  fine  be  mislaid  in  the  Cursitor's 
office  the  court  will  allow  it  to  pass,  although  one  of  the  conu- 
zors  is  dead  and  although  the  acknowledgment  was  taken 
more  than  twelve  months  before  the  application  was  made  ;  but 
there  must  be  an  affidavit  stating  the  time  of  the  death  of  the 
conuzor.  Fitchley  and  Jervis,  6  J.  B.  Moore,  315.  See  also  page 
544,  on  the  subject  of  amending  recoveries  ;  for  in  whatever 
case  the  court  would  or  would  not  amend  a  recovery  in  the  like 
case,  it  would  or  would  not  amend  a  fine. 

A  few  other  late  cases  on  fines  may  be  noticed. 

Entry  to  avoid          In   the  case  of  Doe  v.  Plumptre,  (3  Barn.  &  Aid.  475,)  Mr.  Jus-, 
fines,  see  supra,    tice  Best,  at  nisi  prius,  held,  that  for  a  husband,  who  claimed   in 
paye  ?,  n.  (w).       right  of  his  wife,  to  avoid  a  fine,  he  must  enter  within  five  years; 
after  his    title    accrued.     The    wife,  however,   would    not,  by  the 
laches  of  her  husband,  be  barred   of  her  right  of  entry  upon  the^ 

Irt 
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In  the  case  of  Roe  v.  Elliot,  (I  Barn.  &  Aid.  85,)  it  was  decided,  Fine  by  tenants 
that  if  one  of  two  tenants  in  common  of  a  reversion,  levies  a  fine  in  common,  see 
of  the  whole,  such  fine  does  not  require  an  actual  entry  by  the  ««P«i,  page  1 4 1, 
other  tenants  in  common  to  avoid  it. 

At  page  32,  supra,  it  is  laid  down,  that  a  fine  by  mortgagor  Fine  by  mort- 
or  mortgagee  does  not  alter  the  relative  rights  of  the  parties,  so  8 
long  as  the  mortgage  is  to  be  regarded  as  subsisting.  Upon  this 
point  the  late  case  of  Hall  v.Snrtces,  (I  Dow.  &  Kyi.  340,)  may 
be  noticed.  In  that  ease,  A.  mortgaged  lands  to  B.  with  a  pro- 
viso for  redemption  upon  payment  of  the  mortgage  money  on  the 
3d  November  following.  Tin;  mortgagor  continued  in  possession 
until  his  death,  and  after  his  death  his  son  and  heir  < -nterrd  into 
possession  of  part,  and  the  widow  into  possession  of  other  part, 
and  the  latter  continued  in  possession  of  her  part  until  her  death 
in  1813.  In  180G  the  son  conveyed  the  premises  in  fee  to  D., 
who  levied  a  fine  with  proclamations  and  entered  into  possession 
of  part  immediately,  and  into  possession  of  the  remainder  upon 
the  widow's  death.  In  1817  an  ejectment  was  brought  against  D. 
(the  purchaser)  by  the  heir  at  law  of  the  mortgagee;  and,  on  a 
special  verdict,  it  being  found  that  the  mortgage  debt  was  not  paid 
(but  without  finding  either  an  adverse  possession  on  the  part  of  the 
mortgagor  or  those  claiming  under  him,  or  that  interest  had  been 
paid  upon  the  mortgage  money,)  it  was  held,  that,  although  there 
had  been  a  lapse  of  37  years,  the  statute  of  limitations  was  no 
bar  to  the  ejectment ;  and  that  the  fine,  though  levied  with  pro- 
clamations, and  thdugh  there  was  no  entry  within  five  years  to 
avoid  it,  did  not  bar  the  right  of  the  mortgagee.  If  the  purchaser 
had  no  notice  of  the  mortgage  at  the  time  he  paid  his  money, 
(and  it  does  not  appear  that  he  had)  or  did  not  subsequently  re- 
cognize the  mortgagee's  title,  either  by  payment  of  interest  or 
otherwise,  (and  it  does  not  appear  that  he  did,)  it  would  seem 
diilicult  to  regard  the  purchaser  as  standing,  with  respect 
to  the  mortgagee,  in  the  relation  of  mortgagor ;  especially 
if  the  mortgagee  had  notice  of  the  sale,  but  never  gave  the 
purchaser  notice  of  the  mortgage  :  and  if  the  parties  could 
not  be  regarded  as  standing  in  the  relation  of  mortgagor 
and  mortgagee,  the  ground  would  appear  to  be  wanting  dn  which 
it  is  held,  that  a  fine  either  by  one  party  or  the  other  does 
not  alter  their  relative  rights.  It  would  seem,  however,  that  the 
decision  proceeded  on  the  presumption  of  interest  having  been  re- 
gularly paid  on  the  mortgage;  (though  the  court  did  not  say  by 
whom  they  presumed  it  to  be  paid,  whether  by  the  mortgagor 
and  his  heirs,  or  by  the  purchaser)  and  consequently,  that  there 
Lad  been  no  possession  adverse  to  the  mortgagee.  The  court  rested 
this  presumption  on  the  circumstance  of  the  jury,  in  the  special 
verdict,  having  found,  that  the  principal  was  not  paid,  (but  they 
did  not  find  that  the  interest  had  not  been  paid;)  and  that  not 
having  found  that  the  interest  was  wipnid,  the  inference  or 
conclusion  was,  that  it  had  been  paid.  [The  jury  having  found 
nothing  about  tin;  interest,  querc,  whether  such  an  inference  or 
conclusion  was  properly  made  or  not,  or  whether  there  should 
not  have  been  a  new  trial,  in  order  that  the  jury  might  have  found 
the  special  fact  of  payment  or  non-payment  of  interest,  and  if 
the  latter,  then  from  what  time  the  payment  ceased.] 

OF 
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OF  RECOVERIES. 

(CHAP.  Ill  ) 

Equitable  reco-     TN  the  case  ofNouail  v.  Greenwood,  (1  Turn.  2G,)  it  was  held,  that 
very—tenant  to  an  equitable  tenant  in  tail  who   had    made  a  mortgage,  pur- 

2»r«ffCCipe>4jr*    Port*ne  to   De  a  mortgage  in   fee,   might  make  a   good  equitable 
k?note.          *    '  tenant  to  the  precipe  without  the  concurrence  of  the  mortgagee. 

In  Doe  v.  Picker ing,  (3  Dow.  &  Ryl.  497,)  it  was  held,  that  a 
recovery  suffered  seventy  years  before,  could  not  be  impeached, 
on  the  mere  ground  that  there  had  been  alterations  and  erasures 
in  the  deed,  making  the  tenant  to  the  precipe  and  declaring  the 
uses. 

^ow^&c  °b          *n   tbe  case   of  Smith  v'  Death>  <5  Madd'  371j)   a  P°wer  of  aP~ 
recovery,   see        pointment  given  to  a  tenant  for  life  in  favor  of  his  children,  was 

supra,  page  40  *,    held    to   be   extinguished   by  the   donee  of  the  power  (the  tenant 
note  (m).  for  life)  joining  in  a  recovery  ;  notwithstanding  such  power  was 

in  favor  of  particular  objects :  but  see  supra,  page  321,  note  (e). 
Amendment  of          The   few  following  cases  relative  to    the  amendment  of    reco- 
ecovenes,  see^     veries  may  be  preceded,  by  noticing  what  was   said   hy  the  court 
ncSe(/)!8C         '    in  Bisgood  and  Brutton,  (G  J.  B.  Moore,  259,)  viz.  "  that  in  future 
they  should  always  require  an  affidavit  to  be  made  when  a  fine  or 
recovery  was  moved  to   be.  amended,    that  the  possession  had  been  in 
conformity   to   and  followed   the  deed,  since   such  fine  or  recovery 
was  levied  or  suffered. 

In  Shepherd  and  James,  (4  Taunt.  226,)  the  court  amended  a 
recovery  by  altering  the  Christian  name  of  the  demandant  from 
*'  William  Charles,"  to  what  it  ought  to  have  been ;  viz.  "  Charles 
William." 

In  Allen  andHexley,  (6  J.  B.  Moore,  46,)  the  court  would  not  on 
the  production  of  the  deed  making  the  tenant  to  the  precipe, 
allow  a  recovery  to  be  amended  by  transposing  the  names  of  the 
demandant  and  tenant,  without  also  producing  the  warrant  of  at- 
torney and  other  documents. 

Where  the  names  of  the  vouchees  had  been  inserted,  by  mistake, 
in  the  precipe  of  the  warrant  of  attorney  instead  of  the  name  of 
the  tenant,  the  court  allowed  it  to  be  amended  by  substituting 
the  name  of  the  latter  for  the  names  of  the  former ;  it  appearing 
that  all  the  other  documents  were  correct,  and  that  the  posses- 
sion had  followed  the  recovery. 

A  recovery  may  be  amended  by  substituting  the  word  "  ad- 
vowson,"  for  that  of  "  rectory,"  if  it  appears,  by  the  deed  mak- 
ing the  tenant  to  the  precipe,  that  the  former  was  the  thing  in- 
tended to  pass.  Haller  v.  Woolley,  6J.  B.  Moore,  53. 

In  Colclough  and  Praed,  (7  J.  B.  Moore,  268,)  where  a  recovery 
had  been  suffered  seventy  years  before,  the  court  amended  it 
by  inserting  "  the  advowson  of  ;"  but  first  required 

an  affidavit  stating  how  the  presentations  had  gone  from  the  time 
the  recovery  was  suffered  until  the  application  for  the  amend- 
ment. 

In 
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In  a  deed  making  a  tenant  to  the  precipe  for  suffering  a  reco- 
very in  1759,  the  premises  were  described  as  consisting  of  a 
"mill,  lands,  and  hereditaments  inM. ;"  and  the  recovery  was 
suffered  accordingly.  The  party  suffering  the  recovery  was  also 
seised  in  tail  of  tithes  in  M.  but  they  were  not  mentioned  either 
in  the  recovery  or  in  the  deed  making  the  tenant  to  the  precipe. 
In  a  recovery  suffered  in  1771,  the  deed  making  the  tenant  to  th«- 
precipe  conveyed  all  the  tithes  in  the  parish  of  B.  "  and  within  any 
other  town  or  parish  in  the  county  of  G.  except  M." — tho  deed 
stating  that  the  tithes  in  M.  were  comprized  in  the  recovery  of 
1759.  It  however  being  afterwards  discovered  that  this  was  a 
mistake,  and  that  the  tithes  in  M.  had  in  fact  not  passed  by  the 
former  recovery,  the  court  allowed  the  second  recovery  to  be 
amended ;  on  the  ground  of  its  appearing  that  the  tithes  of  all  the 
estates  of  the  vouchee  were  intended  to  be  comprized  in  the  latter 
recovery,  except  those  which  \veresupposcd  to  have  been  included 
in  the  former.  Ward  and  Palmer,  C  J.  B.  Moore,  224.  [As  the 
"  tithes  of  M."  were  not  comprized  in  the  deed  making  the  tenant 
to  the  precipe  for  the  suffering  the  latter  recovery,  being  expressly 
excepted  out  of  it,  (unless  the  erroneous  reason  for  making  the 
exception  could  be  regarded  as  annulling  the  exception);  the  in- 
sertion of  the  "  tithes  of  M."  in  the  latter  recovery,  was  not 
only  contrary  to  the  practice  of  the  court  in  such  cases  (the 
practice  being  only  to  add  parcels  in  the  recovery  where  such 
added  parcels  are  clearly  comprized  in  the  deed  making  the 
tenant  to  the  precipe,)  but  was  also  unavailing ;  for  the  latter 
recovery,  even  after  the  tithes  were  inserted,  would  be  bad 
from  the  want  of  a  good  tenant  to  the  precipe.] 

In  Bisgood  and  Brutton,  (6  J.  B.  Moore,  259,)  a  recovery  was 
amended  by  describing  the  premises  to  be  "  in  the  parish  of  A. 
in  the  city  of  B. ;  and  in  the  parish  of  C.  in  the  county  of  the 
same  city,"  such  description  being  agreeable  to  the  deed  making 
the  tenant  to  the  precipe.  In  the  exemplification  of  the  recovery 
they  had  been  described,  as  situate  in  "  the  parish  of  A.  and  C. 
in  the  city  of  B:1 

In  Tucker  v.  Fairbank,  (7  J.  B.  Moore,  257,)  a  recovery  was 
amended  by  inserting  the  words  "  forty  acres  of  meadow,  and 
forty  acres  of  pasture,"  the  parcels  having  before  been  described 
in  the  recovery,  as  "  forty  acres  of  land"  generally,  without  spe- 
cifying its  nature.  In  the  deed  making  the  tenant  to  the  precipe 
the  premises  were  described  as  thirty-seven  acres  of  land  or 
thereabouts. 

InWillisford  v.  Fairbanh,  (8  J.  B.  Moore,  324,)  the  exemplifica- 
tion of  a  recovery  was  amended  by  transposing  the  words,  "  an 
inbound  common,"  from  a  place  where  they  had  been  inadver- 
tently inserted  to  their  proper  place. 

If  a  deed  making  a  tenant  to  the  precipe,  by  mistake  describes 
lands  as  containing  fewer  acres  than  upon  an  actual  admeasure- 
ment they  turn  out  to  contain,  yet  if  the  description  in  the  deed 
was  otherwise  sufficient  to  comprize  the  whole  of  the  land,  the 
error  in  the  quantity  is  not  material;  and  the  whole  of  the  lands 
will  pass  by  the  deed  and  also  by  the  recovery,  provided  the 
quantity  in  the  recovery  is  sufficient  to  cover  the  whole.  Marryatt 
and  Ehiwrr,  (5.1.  B.  Moore,  50. 

The  vill  of  B.  being  part  of  the  parish  of  B.,  a  recovery  was 
suffered  of  tho  tithes  of  [\\c  parish  of  #.  Tho  deed  making  tin* 

tenant 
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tenant  to  the  precipe  conveyed  the  tithes  of  the  mil  only  : — held, 
that  the  tithes  of  the  mil  only  passed.  Gibson  v.  Clark,  1  Jac.  & 
Walk.  159. 

In  a  recovery  where  the  vouchees  resided  in  Guernsey,  and 
the  acknowledgment  was  taken  before  commissioners  there,  \vlio 
neglected  to  indorse  their  names  on  the  dcdimus  ;  the  court  would 
not  permit  the  recovery  to  pass ;  but  ordered  the  documents  to 
be  returned  to  the  commissioners  for  such  indorsement.  Watts 
and  Milne,  6  J.  B.  Moore,  09. 

In  Ward  v.  Aldcrscy,  (8  J.  B.  Moore,  51,)  the  warrant  of  attor- 
ney of  the  vouchees  ran  "  They  (the  vouchees)  put  in  their 
place  S.-P.  and  R.  N.  jointly  and  severally  against/.  B.  to  gain  or 
lose  in  a  plea  of  land,"  the  usual  words  "  their  attornies,"  after 
the  names  of  the  attornies,  being  omitted ;  the  court*  however, 
was  of  opinion,  that  the  omission  was  unimportant  and  allowed 
the  recovery  to  pass. 

In  Bayley  v.  JSremridae,  (7  J.  B.  Moore,  372,)  a  recovery  was 
permitted  to  pass,  although  in  the  affidavit  of  acknowledgment, 
notarial  certificate,  and  other  necessary  instruments  to  perfect 
the  same,  Demerara  had  at  the  first  been  improperly  called  an 
"  island,"  and  which  word  had  afterwards  been  struck  out  by  some 
person  there,  and  the  word  "  colony"  substituted  by  way  of  inter- 
lineation. 

Where  in  the  warrant  of  attorney  the  words  "  to  gain  or  lose 
in  a  plea  of  trespass,"  were  inserted  by  mistake,  instead  of  the 
usual  words  "  to  gain  or  lose  in  a  plea  of  land ;"  the  court  per- 
mitted the  recovery  to  pass,  holding  that  the  word  "  trespass," 
might  be  rejected  as  surplusage.  Palmer  and  Meredith,  8  J.  B< 
Moore,  339. 

Where  two  of  the  commissioners  named  in  the  dedimus,  and 
before  whom  the  acknowledgment  was  taken,  were  the  attornies 
of  the  vouchees,  the  court  would  not  allow  the  recovery  to  pass; 
the  attornies  for  the  parties  riot  being  suffered  to  be  also  commis- 
sioners. Connop  and  Lennard,  8  J.  B.  Moore,  274. 

The  return  of  a  writ  of  summons  was  allowed  to  be  altered, 
by  inserting  a  subsequent  return  day  where  there  were  several 
vouchees  residing  in  different  counties,  and  one  of  them  could 
not  sign  it  until  a  day  after  it  was  first  made  returnable.  Bramwell 
and  Winter,  7  J.  B.  Moore,  269. 

See  supra,  page  541,  for  cases  on  the  Amendment  of  Fines  ;  for 
in  whatever  case  the  court  would  or  would  not  amend  a  Fine,  it 
would  or  would  not,  in  a  similar  case,  amend  a  Recovery. 


OF  A  DEED, 

(CHAP.  IV.) 
Disclaimer,  see      T1ST  the  case   of  Townson  v.  Tickell,  (3  Barn.  &  Aid.  31,)  it  \vas 

noTamPage  53'  held'    that    an    estate     °f     freehold     maJ  be     disclaimed    by 

deed,  without  matter  of  record: — in  the  case  just  noticed  the 
disclaimer  was  by  a  devisee  in  fee.  In  the  case  of  Nicloson 
vt  Wordsworth,  (2  Swanst.  371,)  a  disclaimer  by  a  trustee 

finder 
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under  a  will,  was  accompanied  by  a  release  of  the  lands  from 
the  disclaiming  trustee  to  the  other  trustee;  and  it  was  held, 
(contrary  to  the  doctrine  which  would  appear  to  have  been  laid 
down  in  the  case  of  Crewe  v.  Dicken,  4  Ves.  97,)  that  the  con- 
tinuing trustee  was  competent  to  the  performance  of  all  the 
trusts  of  the  will,  including  that  of  giving  discharges  for  pur- 
chase-money (a).  The  cases  however  of  Nicloson  v.  M  'ordsirorth, 
and  Crewe  v.  Dicken,  may,  it  is  conceived,  be  reconciled;  by 
considering  (as  the  Lord  Chancellor  seemed  to  do)  the  instrument 
executed  in  the  former  case  as  merely  and  simply  a  deed  of  dis- 
claimer, notwithstanding  the  release  which  it  also  contained ; 
and  the  instrument,  in  the  case  of  Crewe  v.  Die/ten,  as  merely  and 
simply  a  release  (b).  On  the  subject  of  disclaimer,  see  also  the 
case  of  Ail(ttns\.  Taunton,  (5  M add.  436,)  which  would  appear  to 
have  been  a  case  simply  of  disclaimer ;  though  from  the  marginal 
abstract  of  the  case,  it  might  be  supposed  there  was  a  release 
as  well  as  a  disclaimer. 


Tn  note  (s),  page  54*  it,  is  staled,  that  deeds,  which  by  the  Stamp,  see  supra, 
Stamp  Acts  are  required  to  be  stamped,  cannot  be  given  in  evi-  p<  54  >noteC*> 
deuce  unless  properly  stamped.  What  was  said  by  the  court  in 
the  ease  of  Doe  v.  Ilnhson,  (3  Dowl.  &  Ry.  186),  may,  if  hastily 
looked  at,  be  thought  to  oppose  this  ;  and  to  amount  to  holding, 
that  a  deed  may  be  given  in  evidence,  notwithstanding  it  is  not 
properly  stamped.  A  more  careful  attention,  however,  to  what  was 
said,  will  satisfy  us  that  the  court  did  not  mean  to  advance  any 
such  opinion,  but  merely  to  say,  that  a  deed  improperly  stamped  was 
not  on  that  account  absolutely  void  (c).  As  neither  the  act  upon 
which  the  above  case  arose  (48Geo.  3.  c.  149),  or  the  act  of 
;V>  (ieo.  3.  c.  184,  (the  present  Stamp  Act),  contains  any  express 
provision  relative  to  the  point  under  consideration,  but  only  by 
reference  to  former  acts,  it  may  not  be  improper  to  notice  the 
enactments  on  the  subject,  and  in  doing  this,  it  would  seem  to  be 

necessary 

(«)  Where  a  trustee  never  accepts  the  trust  hut  disclaims  it,  it  is  held 
that  the  acting  trustees  can  perform  all  the  trusts  just  as  it'  the  disclaiming 
trustee  had  never  been  named  a  trustee  ;  but  where  a  trustee  has  accepted 
the  (rust  (and  according  to  the  case  of  Cm/v  v.  Dickai,  divesting  himself  of 
the  trust  estate  by  release  to  his  co-trustees,  instead  of  doing  it  by  disclaimer, 
would  be  considered  as  an  acceptance  of  it),  he  can  only  get  completely  quit 
of  the  trust,  either  under  a  power  to  appoint  new  trustees,  (if  tin-  deed  or 
will  contains  such  a  power,)  or  if  not,  then  by  the  direction  of  a  court  of 
equity. 

(6)  Wherever  the  declining  trustee  had  not  actually  accepted  the  tru«t, 
and  where  it  was  evident  on  the  face  of  the  instrument  by  which  he  declined  to 
art,  that  the  intuition  was  to  disclaim,  might  not  the  deed,  even  though  it 
purported  to  bi>  a  release,  as  in  Crew  v.  /)j<7»v//,  be  regarded  in  facor  of  the 
intent,  as  a  ilisclaimcr?  and  if  so,  the  authority  of  the  e.ise  ot 'Crewe  v.  Dick,n 
may  be  called  in  question. 

•(c)  The  CUM-  ot'  />,if  v.  Hobson  arose  on  a  deed  affected  by  the  Stamp  Act  of 
c.  119,  consequently  whatever  might  be  the  opinion  of  liic  court, 
such  opinion  could  only  apply  to  cases  arising  on  the  saii:c  act.  The  case  also  of 
Dennv.  Diamond,  v(>  DowU  &  Ry.  :»JH)  also  arose  on  this  act;  and  though  the 
court  held  that  the  deed,  to  which  an  objection  \\.is  taken,  by  reason,  as  \\.is 
contended,  of  its  not  being  duly  stamped,  was  in  fact  piopeily  ramped  ;  yet 
the  court  intimated  no  such  opinion — as  that  a  deed  might  be  received  in 
evidence  though  improperly  stamped. 
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necessary  to  go   as   far  back  as  the  act  of  9  &  10  Wm.  3.  c.  25, 
which  enacts,   (section  59),   that  "  If  any  deed,   instrument,   or 
writing  whatsoever,  by  this  act  intended  to  be  stamped  as  aforesaid, 
shall,    contrary  to  the  true   intent  and  meaning  thereof,  be  written 
or  engrossed  by  any  person  or  persons  whomsoever,  (not  being  a 
known  clerk  or  officer,  who  in  respect  of  any  public  office  or  em- 
ployment, is  or  shall  be  entitled  to  the  making,  writing,  or  engross- 
ing the  same)  upon  vellum,  parchment,  or  paper  not  marked  or 
stamped,  or  not  doubly  stamped,  (as  the  case  may  require)  accord- 
ing to  this  act,  or  upon  vellum,  parchment,  or  paper,  marked   or 
stamped  for  a  lower  duty  as  aforesaid ;  that  then  and  in  every  such 
case,  there  shall  be  due,  answered,  and  paid   to   his  Majesty,  his 
heirs  or  successors,  (over  and  above  the  duty  aforesaid)   for  every 
such  deed,  instrument,  or  writing,  the  sum  of  .£10  ;  and  that  710  such 
record,  deed,  instrument,  or  writing  shall  be  pleaded  or  given  in  evi- 
dence in  any  court,  or  admitted  in  any  court,  to  be  good,  Useful,  or  avail- 
able in  law  or  equity,  until  as  well  the  said  duty  as  the  said  sum  of  £10, 
shall  be  jfirst  paid  to  the  use  of  his  Majesty,    his  heirs  or  successors, 
and  a  receipt  produced  for  the  same,  under  the  hand  or  hands  of  some 
of  the  officers  which  shall  be   appointed  to  receive  the  duties  above 
mentioned,  and  until  the  vellum,  parchment,  or  paper  on  which  such 
deed,  instrument,  or  writing  shall  be  written  or  made,  shall  be  marked 
or  stamped  with  a  lawful  mark  or  stamp,  or  with  double   marks  or 
stamps,  according  to  this  act." 

All  the  succeeding  Stamp  Acts  between  that  just  noticed  and 
the  above-noticed  act  of  48  Geo.  3.  c.  149,  contain  a  clause  de- 
claring that  the  powers,  provisions,  &c.  of  former  Stamp  Acts  shall 
be  in  full  force  and  effect  with  respect  to  the  duties  imposed  by 
such  succeeding  acts :  The  act  of  the  48  Geo.  3,  does  the  same, 
as  does  also  the  present  Stamp  Act,  (55  Geo.  3.  c.  184),  which  by 
the  eighth  section  enacts,  "That  all  the  powers,  provisions,  clauses, 
regulations,  and  directions,  fines^  forfeitures,  pains  and  penalties 
contained  in  and  imposed  by  the  several  acts  of  parliament  relat- 
ing to  the  duties  hereby  repealed,  and  the  several  acts  of  parliament 
relating  to  any  prior  duties  of  the  same  kind  or  description,  shall 
be  of  full  force  and  effect  with  respect  to  the  duties  hereby  granted, 
and  to  the  vellum,  parchment,  and  paper  instruments,  matters,  and 
things  charged  or  chargeable  therewith,  as  far  as  the  same  are  or 
shall  be  applicable  in  all  cases  not  hereby  expressly  provided  for, 
and  shall  be  observed,  applied,  enforced,  and  put  in  execution  for 
the  raising,  levying,  collecting,  and  securing  of  the  said  duties 
hereby  granted  and  otherwise  relating  thereto,  so  far  as  the  same 
shall  not  be  superseded  by,  and  shall  be  consistent  with  the  express 
provisions  of  this  act,  as  fully  and  effectually,  to  all  intents  and 
purposes,  as  if  the  same  had  been  herein  repeated  and  specially 
enacted,  with  reference  to  the  said  duties  hereby  granted." 

The  above  noticed  section  of  the  act  of  9  &  10  Wm.  3.  c.  25,  is 
therefore  still  in  force  with  respect  to  the  duties  imposed  by  the 
acts  of  the  48  Geo.  3.  c.  149,  and  the  55  Geo.  3.  c.  184;  and'con- 
sequently  it  must  be  clear,  that  if  a  deed  or  instrument  is  not  pro- 
perly stamped  according  to  these  acts,  the  deed  or  instrument  can- 
not be  offered  in  evidence,  or  made  available  in  law  or  equity,  un- 
til the  requisites  of  the  first-mentioned  acts  are  complied  with. 


A  person 
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A  person  born  in  the  United  States  of  America  since  the  treaty  Alien,  see  supra, 
of  1783,  is  an  alien,  and  cannot  take  lands  by  descent  in  England.  Pa8e  56t 
Doe  v.  Acklam,  4  Dowl.  &  Ry.  3U4. 


In  the  case  of  Murray  v.  Knrl  Stair,  (3  Dowl.  &  Ry.  27tt,)  a  Escrow,  see  supra, 
bond  was  executed  in  the  usual  manner,  and  was  at  the  time  of  its  page  58. 
execution  delivered,  by  mutual  agreement  between  the  obligor  and 
obligee,  into  the  hands  of  the  subscribing  witness,  in  order  that 
it  should  remain  with  him  "  //'//  the  death  of  A.;  and  till  certain 
securities  were  rctmncd  to  the  oh/if/or :"  To  an  action  brought  on 
the  hond,  after  the  death  of  A.,  but  before  giving  up  the  securities, 
the  defendant  (the  ohligor)  pleaded,  that  the  bond  was  delivered 
merely  as  an  escrow,  on  condition  to  he  delivered  to  the  obligee  in 
case  two  promissory  notes  should  he  given  up  to  he  cancelled,  and 
averring  that  Jthe  notes  had  not  been  delivered  up.  Whether  the 
action  could  be  maintained  depended  upon  the  question,  whether 
the  bond  had  been  delivered  by  the  defendant  as  a  deed  or  merely 
as  an  escrow ;  and  the  jury,  under  the  direction  of  the  chief  justice, 
were  of  opinion,  that  it  was  delivered  not  as  an  escrow,  but  as  a 
present  binding  obligation,  and  intended  to  be  binding  from  the 
moment  of  delivery,  and  therefore  they  found  for  the  plaintiff. 


In  the  case  of  Jones  v.  Croucher,  (1  Sim.  &  Stu.  315,)  it  was  held,  Voluntary  settle- 
that  a  voluntary  settlement  of  personal  property  made   by  a  person  naents,  see*i/;/r«r, 
who  was  not  indebted  at  the  time,  was  good  against  a  subsequent  p'  64$>  in  note' 
purchaser  for  a  valuable  consideration. 


In  the  case  of  Johnson  v.  Legard,  (3  Madd.  283,)  it  was  held,  that  Voluntary  re- 
voluntary  remainders,  in  a  marriage  settlement,  expectant  upon  an  mainders  in  set- 
estate  tail  which  was  supported   by  the  consideration  of  the   mar-   tle"H"ts»  see  SM- 
riage,  were  void  as  against  a   subsequent  purchaser   for  a  valuable  pra>  p'  64"'  n< 
consideration  ;  even  though   he  purchased  with  full  notice  of  the 
settlement.      In  a  note  at   page  64 IF,   the  editor  had  expressed   an 
opinion   in  favor  of  the   validity  of  such  voluntary  remainders   as 
against  subsequent  purchasers — his  opinion  therefore  stands   op- 
posed by  the  decision  just  noticed. 


In    the  case   of  Battcrsbcc  v.  Farringlon,    (1  Swanst.    10(5,)   the  Voluntary  set- 
Master  of  the  Rolls  laid  it  down,    that  a  voluntary  conveyance  of  tleim-nts  of  lands, 
lands   by  a   person   not  indebted  was    clearly  good   against  suhse-  see  5vPra>  P-  66. 
quent  creditors. 


The  case  of  Matheu-s  v.  Fcavcr,  (1  Cox,  278,)  may  be  noticed  in  Voluntary  settle- 
confirmation  of  the  opinion  expressed  in  a  note  at  page  Gt3  *,  viz.  »'pnts  of  copy- 


that  a  voluntary  settlement  of  copyholds  is   not  within  the   act   of  hoWi>    ^ 
13  Eliz.  and  is  consequently  good  against  creditors. 

If  a  conveyance  comprises  more  parcels  than  were  intended  to  Rectifying  mis- 
be  comprised,  equity  will  rectify  such  conveyance,  and  the  excess  takes  in  (i 
will  be   deducted.      Court* of  equity,  however,    act  with  caution  USt^JT'Jii^ 
in   altering  the  effect   of   a   conveyance.      Beaumont  v.  Bramley,  page  86,'  note. 
1  Turn.  41. 
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Recitals,   see 
snpra,  page  77, 
note  («). 


EXPOSITION  OF  DEEDS. 

(CHAP.    V.) 

IN  the   case  of  Battersbee  v.  Farrington,  (1  Swanst.  106,)    it  was 
held,  that  a  recital  of  marriage  articles  in  a  settlement  after 
marriage,  was  not  evidence  against  creditors  that  such  articles  had 
really  existed. 

In  the  case  of  Prosser  v.  Watts,  (6  Madd.  59,)  it  was  observed  by 
the  Vice-Chancellor,  that  it  was  to  be  presumed  that  the  purchaser 
in  an  ancient  conveyance  had  actual  inspection  of  every  deed  re- 
cited, and  was  satisfied  with  their  contents;  and  where  there  was 
no  circumstance  to  repel  the  effect  of  such  presumption,  and  where 
the  title  under  the  conveyance  which  contained  the  recital  was 
forfeited  by  sixty  years'  undisputed  possession,  his  Honor  thought, 
that  the  loss  of  a  deed  which  was  recited  in  another  upwards  of 
sixty  years  old,  threw  no  reasonable  doubt  upon  the  title  of  the 
vendor,  and  therefore  did  not  form  an  objection  to  it. 


OF  A  CONDITION. 

(CHAP.  VI.) 

Devise  upon  A       DEVISED  an  estate  to  his  wife  for  life,  and  after  her  death 

conditiorofmar-  /\.  tf)  Hannah  Lilly  for  life,  in  case  she  should  continue  single, 
semf  see  'rapr"',  an(l  after  ner  decease  to  such  person  as  she  should  by  deed  or  will 
page  i3t',  n.(ar)!  appoint,  and  for  want  of  such  appointment,  to  A.  L.  and  M.  L.,  and 
their  heirs,  as  tenants  in  common :  but  that  in  case  Hannah  Lilly 
should  marry  in  the  life-time  of  testator's  wife  and  with  her  consent, 
or  after  her  death  with  the  consent  of  two  trustees  named  in  the 
will,  then  Hannah  Lilly  was  to  have  the  estate  as  she  would 
have  done  if  she  continued  single.  The  testator's  wife  and  the 
trustees  all  died.  After  the  death  of  the  testator's  wife,  (who  was 
tenant  for  life)  Hannah  Lilly  took  possession  of  the  estate  and 
married.  It  was  held  that  that  the  condition  contained  in  the  will 
as  to  the  marriage  of  Hannah  Lilly  with  consent,  was  a  condition 
subsequent,  and  became  impossible  by  the  act  of  God  : — namely, 
by  the  death  before  the  marriage  of  the  parties  whose  consent  was 
made  requisite,  and  therefore  her  estate  for  life  was  become  abso- 
tute.  Aislabie  v.  Rice,  2  J.  B.  Moore,  358. 

In  the  case  of  Worthington  v.  Evans,  (1  Sim.  &  Stu.  165,)  the 
testator  gave  the  residue  of  his  personal  estate  to  his  executors 
upon  trust  to  transfer  the  same  to  his  (the  testator's)  son  A.  B.  as 
soon  as  conveniently  might  be  after  his  marriage,  but  upon  con- 
dition that  such  marriage  should  be  with  the  consent  in  writing 
of  his  trustees  or  the  survivor  of  them,  with  a  bequest  over  in 
case  he  married  without  the  consent  in  writing  of  his  trustees 
or  the  survivor  of  them.  One  only  of  the  executors  proved  the 
will,  the  other  declining  in  any  manner  to  act  in  the  trusts  of  it. 
The  son  afterwards  married  ;  and  the  day  before  the  marriage  the 

acting 
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acting  executor  wrote  to  the  son,  giving  his  consent  to  the  in- 
tended marriage  and  expressing  his  intention  to  call  upon  his 
co-executor  the  following  morning  and  to  come  to  the  son's 
house  and  to  bring  with  him  a  formal  consent  in  writing.  The 
acting  executor  accordingly  called  upon  his  co-executor  with  a 
written  consent,  but  which  he  declined  to  sign,  apprehending  that  it 
might  amount  to  an  aeeeptance  of  the  trusts  of  the  will.  The 
acting  trustee  then  signed  the  instrument  himself,  and  proceeded 
to  the  house  of  the  plaintiff,  where  he  found  that  the  marriage 
had  taken  place  in  the  morning  some  hours  before  his  arrival, 
and  before  the  time  when  he  signed  the  instrument.  Upon  a 
question  whether  the  property  was  forfeited  to  the  parties  claiming 
under  the  bequest  over,  by  reason  of  the  son  marrying  without 
the  required  consent;  the  Vice-Chancellor  held,  that  the  authority 
to  consent  was  annexed  to  the  office  of  trustee,  and,  like  other 
authorities  annexed  to  that  office,  vested  in  the  single  trustee  who 
acted  ;  and  that  the  letter  written  by  the  acting  trustee  the  day 
before  the  marriage,  was  to  be  considered  as  a  sufficient  consent 
in  writing: — and  that  if  there  had  been  no  such  letter,  yet  in- 
asmuch as  the  formal  consent  in  writing  would  have  been  executed 
by  the  acting  trustee,  [executed  in  due  time  is  to  be  understood] 
but  for  the  accidental  delay  occasioned  by  the  other  trustee,  [viz. 
by  calling  upon  the  other  trustee  to  get  him  to  sign  the  consent] 
and  not  from  any  change  of  purpose,  the  court  would  have  con- 
sidered his  consent  to  have  been  substantially  given  according 
to  the  will;  because  he  had  expressed  his  full  approbation  of  the 
marriage. 


OF  A  COVENANT. 

(CHAP.  VII.) 

1  F  a  covenant  is  entered  into  with  two  or  morecovenantees,  though    Of  joint  and  se- 
the  covenant  be  joint  in  its  terms  yet  if  the  interests  of  the    *eral  covenants 
covenantees  be  several,  each  may  sue  separately  for  breach  of  the    see  ^P™'  P*  166> 
covenant.     Thus,  where  by  deed  P.  N.  Tomlins  and  H.  N.  Tomlins   r 
covenanted  to  pay  J.  Storton,  during  their  lives  and  the  life  of  the 
survivor   an    annuity  of  £10  quarterly  ;    and   by  another  deed  the 
same  persons  covenanted    to    pay  a  similar  annuity  to  J.  Barker ; 
and  by  a  third  deed,  after  reciting  the  two  first,  it  was  witnessed, 
that  in  consideration  of  the  sum  of  £15  paid  by  Storton  and  Bar- 
ker to  Moore,  in  equal  moieties,  Moore  covenanted  with  Storton  and 
Barker,  their  executors  and  administrators,  that  in  case  the  Tom- 
lins',  (the  grantors  of  the   annuities)   or  either  of  them,   should  at 
any  time  make  default  in  payment  of  either  of  the  said  annuities, 
he,  (Moore)  his  heirs,  executors,  etc.  would  as  often  as  default  was 
made,  pay  to  Slorton  and  Barker,  their  executors,  &c.  the  said  an- 
nuities.    The  grantors  having  made  default  in  paving  Bur/icr's   an- 
nuity,  his  executor  brought  an  action  on  Moore's  covenant  against 
his  (Moore  s)  executor,  who  pleaded  in  abatement,  that./.  Storton, 
the  joint  covcaantce,  was  still  living  and   ought   to  have  joined  in 

the 
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the  action ;  but  the  objection  was  over-ruled  and  the  plaintiff  ob- 
tained judgment.  And  see  Withers  v.  Bircham,  5  Dow.  &  Ry.  106. 
Where  joint  covenaritees  take  a  joint  interest,  one  of  such  co- 
venantees  cannot  alone  sue  on  the  covenant,  upon  a  simple  aver- 
ment that  the  other  covenantees  had  not  sealed  or  delivered  the 
deed  of  covenant;  for  non  constat  but  they  may  still  execute  the 
deed  ;  and  joint  covenantees  who  may  sue,  must  sue  jointly,  unless 
they  have  expressly  disclaimed  the  covenant,  which  it  lies  upon 
the  party  suing  to  shew.  See  Petrie  v.  Bury,  5  Dow.  &  Ry.  152. 


Covenants  run-          In  the  case  of  Barclay  v.  Raine.  (1  Sim.  &  Stu.  449,)  it  was  held, 

ning  with   the       that  a  covenant  to  produce  title-deeds   run  with  the  land  for  the 

p.  izV'noteTd)?     benefit  of  purchasers,  but  not  for  the  benefit  of  vendors.     In  the 

case  just  mentioned,  the  question  was  started,   but   not   decided, 

whether  a  person  in  possession  of  title-deeds   relating  to  his   own 

lands  and  also  to  the  lands  of  another  person,  but  who  was  under 

no  covenant  for  the  production  of  the  deeds  to   such  other  person, 

was  compellable,   in  equity,   on  any  general  principle,  to  produce 

them  to  such  other  person. 


OF  A  FEOFFMENT. 

(CHAP.  IX.) 

As  to  termorac-     A    PERSON  possessed  of  a  long  term  of  years  assigned  it  io  A. 
quiring  a  fee  by   -£*-  an(j  j$  jn  trust  for  assignor  \\\\  njs  intended  marriage,  after  the 

means  of  a  feoff-  marrjapre  in  trust  for  him  for  his  life,   and  after  his  death  upon  cer- 
nient,  see  supra.      .  •.  rr,  c     a- 

p.  205  noteQj).  ^am  °ther  trusts,  ihe  next  day  he  made  a  teonment  to  C.  and  D. 
of  the  same  lands  to  certain  uses  therein  mentioned.  Upon  a 
question  whether  the  term  was  destroyed  by  the  feofFrnent,  it 
was  held,  that  it  was  not;  there  being  no  proof  that  the  trustees  to 
whom  the  term  had  been  assigned  the  day  previous  to  making  the 
feoflfment,  (and  in  whom  the  term  was  consequently  vested  at  the 
time  of  making  it,  had  assented  to  the  feoffment  (a).  Doe  v.  Lynes, 
5  Dow.  &Ry.  160.  Though  the  decision  in  the  above  case  is  not 
a  decision  opposed  to  the  doctrine,  that  a  termer  for  years  may,  by 
means  of  a  feoffment,  acquire  the  fee,}  for  the  feoflment,  in  the 
above  case,  was  after  the  termor  had  parted  icitk  the  term,  yet 
the  judges  took  the  opportunity  of  expressing  their  dissent  from 
the  doctrine. 


(a)  As  the  trustees  to  whom  the  term  had  been  assigned  were  not  in  the  ac- 
tual possession  of  the  lands,  (on  the  contrary  the  feoffor  himself  was  in  posses- 
sion), it  would  seem  that  he  did  not  require  the  assent  of  the  trustees,  in  order 
to  enable  him  to  make  the  feoffment;  for  according  to  the  old  doctrine,  it  is 
held,  that  the  feoffment  of  a  person  in  possession,  even  if  he  is  a  tenant  at  will, 
or  how  slight  and  tortious  soever  his  possession  may  be,  gains  a  fee  ;  therefore, 
(jitare  whether  the  feoffment  in  the  above  case  of  Doe  v.  Lynes  did  not,  accord- 
ing to  the  above  doctrine,  acquire  the  fee,  and  operate  as  a  disseisin  of  the  trus- 
tees to  whom  the  term  had  been  assigned  as  well  as  of  the  reversioner.  It  is, 
however,  only  to  \\ieground  of  the  decision  that  the  editor  objects;  the  decision 
itself  being,  it  is  conceived,  perfectly  tenable ;  but  it  is  tenable,  only  on  the 
ground  that  feoffments  by  termors  and  tenants  at  will  have  not  the  operation 
yvbich  lias  been  ascribed  to  them,  but  on  the  contrary  are  absolutely  void. 
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OF  A   LEASE. 

(CHAP.  XIV.) 

TN  the  case  of  the  Attorney- Gen  era  I  v.  Lord  Uotham,  ( 1  Turn.  209,)  Leases  of  charity 
!•  it  was  decided,  that  a  mere  husbandry  lease  of  charity  lands  lands,  see  supra, 
for  a  tfirm  of  ninety-nine  years,  at  a  stationary  rent,  was  bad;  P- '-'t'Bt,  note, 
thus  following  tht;  doctrine  laid  down  in  the  previous  cases  of  the 
Attorney-General  \.  Hark/wnsr,  17  Ves.  283,  and  the  Attorney- 
Gencral  v.  Cross,  3  Meriv.  f>24.  Indeed,  it  would  be  contrary 
to  the  manifest  reason  und  justice  of  the  thing  to  support  1. 
leases  of  charity  lands  where  granted  at  a  stationary  rent,  uiii 
•where  (he  lease  is  granted  under  a  power  which  clearly  au- 
thorizes it.  In  the  case,  however,  of  the  Attorney -Genera  I  \.  War- 
ren, (2  Swanst.  291,)  the  late  Master  of  the  Rolls,  (Sir  Tho- 
mas Pliuner)  seemed  to  express  an  opinion  not  perhaps  exactly  re- 
coocileable  with  the  above  doctrine;  for  in  the  case  just  noticed, 
his  Honor  seemed  to  think,  (though  no  decision  was  made)  that  a 
total  alienation  of  charity  lands  might  be  good  in  consideration  of 
a  fixed  annual  rent  or  payment.  His  Honor  seemed  to  rest  his 
opinion  principally  on  the  circumstance  of  the  alienation  having 
been  made  more  than  a  century  before,  under  the  sanction  of  a 
decree  of  the  court  of  Chancery.  The  decree,  however,  was  made 
in  an  irregular  kind  of  way,  and  in  a  mere  amicable  suit.  The 
principal  facts  of  the  case  were  these. — Tithes,  and  certain  glebe 
lands  belonging  to  a  charity,  had  been  leased  by  the  trustees  to 
Henry  Foljambe,  but  for  what  term  does  not  appear.  Arthur  War- 
ren was  the  owner  of  the  lands  out  of  which  the  tithes  issued. 
War  mi  and  Fo/jambe  entered  into  an  agreement,  by  which  it  was 
agreed  that  Warren  should  pay  Foljambe  during  his  term,  .£60 
u-\ear  in  lieu  of  the  tithes  of  Warretis  lands;  and  there  was  also 
an  agreement  about  an  exchange  of  some  glebe  lands.  The 
agreement  was  sanctioned  and  approved  of  by  the  trustees  of  the 
charity  ;  and  in  order  the  better  to  give  effect  to  it  an  amicable 
bill  was  iiled  by  Warn' it.  against  Foljambe,  the  trustees  of  the  cha- 
rity, and  the  parties  for  the  time  being  beneficially  interested  in  the 
charity  ;  praying,  that  the  agreement  might  be  carried  into  execu- 
tion, and  that  his  (  Warrens)  lands  might  be  discharged  of  tithes,  and 
ofl'ering  to  guarantee  the  payment  of  the  £6*0  rent  on  an  estate  of 
Warren's.  By  a  decree,  by  consent,  made  in  1070,  the  agreement 
was  ordered  to  be  carried  in  execution,  and  Warren's  lands  to  be 
discharged  of  tithes  for  ever.  The  agreement  was  then  carried 
into  execution  by  conveyances  on  each  side.  How  the  decree 
happened  to  direct  Warren's  lands  to  be  for  .'rer  discharged  of 
tithes  does  not  appear,  for  the  agreement  between  him  and  Fol- 
jambe was  only  to  discharge  them  of  the  tithes  during  Foljambe's 
term  in  the  tifiies,  ami  the  bill  was  only  for  carrying  such  agree- 
ment into  execution.  In  UJlo,  thr  Attorney- General,  at  the  rela- 
tion of  the  trustees  of  the  charitx,  tiled  an  information  against 
Sir  J.  13.  }\  arrt'ii,  (who  was  then  in  possession  of  Arthur  Warren'* 
lands  and  also  of  the  tithes,')  statii:...  I'\  v.  ay  of  pretence,  a  lease 
dated  the  1'Jtli  of  St  plcmher,  17«i:>,  by  which  the  then  trustees 
granted  to.  -Irtlnn  H  arn-n,  an  ancestor  of  the  defendant,  the  lith«'> 

of 
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of  the  lands  then  belonging  to  him  within  the  parish  for  980  years, 
and  charged  that  the  compensation  made  by  the  pretended  lease  to 
the  trustees  of  the  tithes  was  grossly  inadequate  and  fraudulent, 
and  the  information  prayed,  amongst  other  things,  that  the  pre- 
tended lease,  or  agreement  for  a  lease,  might  be  declared  to  be 
illegal  and  void,  and  ordered  to  be  delivered  up  and  cancelled  (a). 
The  Master  of  the  Rolls  dismissed  the  information,  by  reason  that 
the  decree  of  1(>70  was  not  put  in  issue;  but  his  Honor  appeared 
to  be  of  opinion  that  the  transaction  between  Arthur  Warren  and 
Foljambc  having  had  the  sanction  of  the  court  of  Chancery  and 
having  been  so  long  acquiesced  in,  were  most  important  circum- 
stances, and  to  be  seriously  considered  whenever  the  case  came  to 
be  decided. 

Where  the  purchaser  of  charity  lands,  with  notice,  expends  mo- 
ney in  buildings,  he  may,  with  the  consent  of  the  Attorney-Gene- 
ral, have  compensation  for  what  he  had  expended.  But  without 
such  consent,  the  Vice-Chancellor  seemed  to  think  he  could  not 
be  entitled  to  it.  See  Attorney-General  v.  Lloyd,  6  Madd.  92. 


Leases  under  In  the  case   of  the  Earl  of  Jersey  v.  Smith  (6),   noticed  at  page 

powers  which  re-  270  U,  the   decision  of  the  Lords,  (which  reversed  the  decree  of 
re-rat?  ^oTe're-  the  Exchequer  Chamber,  and  established  the  validity  of  the  lease,) 
served  for  non-     appears  to  have  rested  upon  the  circumstance   that  the  proviso  for 
payment  of  rent,  re-entry  in  the  lease  was  the  SAME  as  the  proviso  for  re-entry  con- 
see  supra,  p.  270fj  tained  in  the  old  leases  of  the  premises,    and  that  the  power,  on 
its  true  construction,  warranted  the  insertion  in  the  new  leases   of 
the    same    proviso  for  re-entry  as  was  contained  in   the  old  ones. 
The  power  was  to  lease  for  one,  two,  or  three  lives,  or  for  years 
determinable  on  one,  two,  or  three  lives  any  of  the  premises  then 
leased  for  lives  or  for  years  determinable  on  the  dropping  of  a 
life  or  lives,  but  so  as   on  every  lease  to  be  granted,  the  ancient 
and  accustomed  rents,  duties,  Arc.   should   be  reserved,  and  so  as 
there  was  contained  in  every  such  lease  a  power  of  re-entry  for 
non-payment  of   the   rent   thereby  to    be   reserved.      Under  the 
above  power,  a  lease  was  granted  for  ninety-nine  years,    deter- 
minable on  three  lives,  of  premises  which  were  in  lease  at  the  time 
of  creating  the  power.     The  lease  under  the  power  reserved  the 
ancient  and  accustomed  rents,  &c.  and  contained  a  proviso  for  re- 
entry if  the  rents,  duties,  &c.  should  be   unpaid  by  the  space  of 
v       fifteen  days  next  over  or  after  the  day  of  payment,  and  no  sufficient 
distress   or  distresses   could  be  had  or  taken  on  the  premises.     The 
reasons  for  thinking,   that  the  decision  of  the  Lords'  establishing 
the  validity  of  the  lease,   rested  on  the  circumstance,   of  the  pro- 
viso for  re-entry,  in  the  impeached  lease,  being  the  SAME  with  the 
proviso  for  re-entry  in  the  old  leases,  are  these  ;   viz. — that  the  old 
leases  were    admitted  as    evidence  to  shew,    that   the  impeached 
lease  was   agreeable  to   the  usual  form   of  leases  of  the   estate ; 
and    the   fact  of  some    of    the  judges   laying   great   stress  upon 
the    circumstance  of   such   similarity.      If,   therefore,   the   deci- 
sion 


(a)  It  would  appear  that  the  plaintiffs  (the  trustees  of  the  charity)  were  in, 
ignorance  of  the  real  facts  of  the  case,  which  came  out  on  the  defendant's, 
answer. 

(fo)  5  J.B.  Moore,  332. 
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sion  is  to  be  considered  as  resting  upon  that  circumstance, 
it  cannot  be  regarded  as  an  authority  in  any  case  where  such  a 
circumstance  or  ingredient  does  not  exist.  Others  of  the 
judges,  however,  would  appear  to  have  considered  the  proviso 
for  re-entry  warranted  by  the  language  of  the  power,  with- 
out any  regard  to  the  circumstance  of  the  old  leases  con- 
taining a  similar  proviso,  and  consequently  that  the  lease  would 
have  been  good,  even  if  the  old  leases  had  not  contained 
a  similar  proviso  ;  consequently  also,  that  the  lease  would 
have  been  good,  even  had  the  case  been  one  in  which  there 
had  been  no  old  leases;  and  this  would  appear  to  have  been 
the  opinion  of  such  of  the  Irarnrd  judges,  as  laid  a  good 
deal  of  stress  upon  the  case  of  IJotlcy  v.  Scot,  (Loft,  31(5,  re-  Power  of  re- 
ported in  note,  5  J.  B.Moore,  34G,  by*  the  name  of  Lord  Tanker-  entry  if  rent  in 
ville  v.  Winc/rfteld,}  in  which  case  a  leasing  power  required  the  a"e*r"  27011 
insertion  in  the  leases  granted  under  it,  of  a  clause  of  re-entry 
if  the  rent  should  be  behind  for  twenty-one  days.  Leases  were 
afterwards  made  under  the  power,  and  the  power  of  re-entry  in 
such  leases  was,  to  re-enter  if  the  rent  should  be  behind  or 
unpaid  for  twenty-one  days,  and  no  sufficient  distress  could  be  had. 
The  validity  of  the  leases  being  questioned,  on  the  ground  that 
the  power  of  re-entry  was  clogged  with  a  condition  not  warranted 
by  .the  leasing  power,  it  was  held,  that  the  lease  was  good.  It 
will  be  proper  to  observe,  however,  that  although  the  case  of 
Hotley  v.  Scott,  (or  Lord  Tankerville  v.  Wingficld,}  received  some 
countenance  in  the  case  of  Doe  v.  Lord  Jersey,  yet  it  stands 
opposed  by  the  case  of  Coxev.Day,  (13  East,  118,)  the  circum- 
stances of  which  case  were  the  same,  or  nearly  so,  with  those 
of  Hotley  v.  Scot  (a).  As,  therefore,  it  is  not  clear,  but  the 
decision  of  the  House  of  Lords  in  the  case  of  Doe  v.  Lord 
Jersey,  might  be  produced  by  the  circumstance  of  the  old  leases 
having  contained  a  similar  power  of  re-entry  with  that  contained 
in  the  impeached  lease,  it  may  still  be  doubtful,  whether  a  power 
of  re-entry  can  be  clogged  with  any  conditions  which  are  not 
warranted  by  the  leasing  power. 


Under  a  power  to  grant  leases  in  possession,  reserving  the  best  Power  to  lease, 
rent  and  to  be  incident  to  the  reversion  of  the  premises,  the   rent  reserving  best 
must  be  reserved  so   as  to  be  payable  for  every  part  of  the  period   ren.r'  an<*  to  be 

for  which  the  lease  is  granted.'     Thus,  where   a  leasing  power  incident  to  the 

!  i  i       •          i  i    •  •  i    i      i  reversion,     oee 

required  leases  under  it  to  be  granted  in  possession,  and  the  best  supra,  p.  270  tt. 

rent 

(a)  In  the  case  of  Hotley  v.  Scot,  the  leasing  power  required  the  inser- 
tion, in  the  leases  to  be  granted  under  it,  of  a  clause  of  re-entry  "  if  the  rent 
should  be  behind  for  twenty-one  days."  The  impeached  leases  made  under  this 
power,  contained  power  of  re-entry  "  if  the  rent  should  be  behind  or  unpaid 
for  tweoty-one  days,  and  no  sufficient  distress  or  distresses  could  be  had.''  In 
Coxe  v.  Day,  the  leasing  power  required  the.  insertion,  in  the  leases  to  be 
granted  under  it,  of  a  power  of  re-entry,  "/or  non-payment  of  the  rent  reserved 
by  the  space  of  twenty-one  days."  The  impeached  lease  granted  under  the  last 
noticed  power,  contained  a  proviso  for  re-entry,  "  if  the  rent  should  be  in 
arroar  for  twenty  days,  being  lawfully  demanded,  and  no  sufficient  distress  or 
distresses  could  be  taken  or  found  in  tr  MVM  the  premises."  The  only  difference 
therefore  in  the  two  cases,  is,  that  in  Coxe  v.  Day,  the  power  'of  re-entry 
inserted  in  the  lease,  required  a  demand  to  be  made  of  the  rent,  whilst 
in  the  case  of  llvtlcy  v.  Scot,  the  power  of  re-entry  did  not  require  any 
such  demand. 
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rent  to  be  reserved  and  to  be  incident  to  the  reversion,  a  lease, 
was  granted  under  the  power,  dated  the  14th  September,  1809, 
by  which  the  premises  were  demised  for  the  term  of  twenty-one 
years  from  the  day  of  the  date  of  the  lease,  and  by  which  the  rent 
was  made  payable  by  half-yearly  payments,  on  the  29th  day  of 
September  and  the  25th  day  of  March  in  every  year,  during  the 
continuance  of  the  demise,  and  the  first  payment  to  be  made  on 
the  25th  day  of  March  next  ensuing  the  date  of  the  lease.  An 
objection  was  made  to  the  validity  of  the  lease,  on  the  ground, 
that  as  the  rent  was  made  payable  on  the  25th  March  and  29th 
September,  and  as  the  term  would  expire  on  the  14th  of  Sep- 
tember, there  would  be  no  rent  payable  from  the  25th  March 
preceding  the  expiration  of  the  term; — and  on  this  ground  Lord 
Ellenborough  was  of  opinion,  that  the  lease  was  void.  Doe  v. 
Giffard,  cited  5  Barn.  &  Aid.  371.  [The  rent  in  the  above  case 
should  have  been  reserved  on  the  14th  of  March  and  the  14th 
of  September.] 


Power  to  grant         Under  a  power  to  grant  leases  for  any  period   not  exceeding 

leases  in  posses-  ninety-nine  years,  "  so  as  every  such  lease   be  made  to  take  effect 
»ion  or  in  rever-      ...    J  .         J  .,J   ,        r  .  •      .          /•   ,» 

sion,  see  supra  e*ther  in  possession  or  immediately  after  the  determination  of  the 
page  270  f  $.  leases  then  subsisting,  and  so  as  in  every  such  lease  there  be 
reserved  to  be  payable,  during  the  term  thereby  granted,  the  best 
and  most  beneficial  rent  or  rents,  (to  be  incident  to  the  immediate 
reversion  of  the  premises,)  that  could  be  reasonably  had  at  the  time 
of  making  such  lease,  without  taking  any  fine,  foregift,  &c."- 
Under  this  power,  the  donee  of  the  power,  in  pursuance  of  one 
entire  bargain,  granted  at  one  and  the  same  time  two  leases  of 
the  premises,  one  dated  29th  May,  1787,  for  thirty  years,  to 
commence  on  the  10th  October,  1791,  (on  which  day  a  subsisting 
lease  of  the  premises  would  expire)  and  the  other  dated  the 
4th  June,  for  sixty-three  years,  to  commence  on  the  10th  day 
of  October,  1821,  on  which  day  the  lease  of  the  29th  May,  1787, 
would  expire.  The  validity  of  the  last-mentioned  lease  being 
questioned,  it  was  held  to  be  bad  ;  not  being  made  to  take  effect 
immediately  after  the  expiration  of  the  subsisting  lease.  Doe  v. 
O'Kelly,  2  Dow.  &  Ry.  589.  It  may  be  observed,  that  the  two 
new  leases  did  not  together  exceed  (indeed  did  not  quite  equal) 
the  term  allowed  by  the  power ;  consequently,  if  the  terms 
granted  by  the  two  leases  had  been  granted  by  the  first  only, 
such  lease  would  have  been  good,  therefore  the  latter  was  held 
to  be  bad,  merely  because  it  did  not  fall  literally  within  the  mean- 
ing of  the  leasing  power;  viz.  would  not  to  take  effect  in  pos- 
session upon  the  determination  of  the  old  lease. 


Of  leases,  under  By  a  private  act  of  parliament  passed  in  the  year  1720,  certain 
powers  which  re-  estates  were  settled  in  strict  settlement,  and  a  power  was  reserved 
J^t'i^n  of  res^s"  to  ^6  respective  tenants  in  tail,  to  grant  leases  in  possession  of 
tomed  rents,  &c.  any  Part  °f  tne  premises  "  for  the  term  of  three  lives  or  twenty- 
power  of  re-entry  one  years,  or  for  any  term  of  years  determinable  upon  the  death 
for  non-payment  or  determination  of  three  lires,  so  as  upon  every  such  lease  there 
°t&c'  see  was  reserved  and  made  payable  yearly  during  the  continuance 
thereof,  the  USUAL  AND  ACCUSTOMED  yearly  rents,  boons,  and 
services  for  the  same  ;  and  so  as  there  should  be  contained  therein 

a  con- 
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a  condition  of  re-entry  for  non-payment  of  the  said  rent  and  rents 
thereby  to  be  reserved."  By  lease  dated  the  6th  January,  1 785,  a 
part  of  the  premises  were  demised  from  the  date  of  the  lease  for 
ninety-nine  years,  if  three  persons  therein  named  should  so  long 
live  :  yielding  and  paying  yearly  and  every  year  during  the  said 
term  unto  the  lessor  the  yearly  rent  of  £50,  payable  on  the  25th 
March  and  29th  September,  by  even  and  equal  portions,  the  first 
payment  to  be  made  on  the  25th  March  ensuing  the  date  of  the 
lease;  and  there  was  a  proviso,  that  if  the  rent  should  not  be 
paid  on  those  days,  or  if  certain  amerciaments  and  lines  therein 
mentioned  should  not  be  paid  after  reasonable  demand,  it  should 
be  lawful  for  the  lessor,  his  heirs  and  assigns  to  re-enter  and 
distrain,  and  the  distress  to  take  away,  detain,  and  keep,  until 
the  rent  was  satisfied;  and  there  was  also  the  following  proviso  for 
re-entry,  "  that  in  case  the  said  yearly  rent  should  be  unpaid  for 
the  space  of  twenty-eight  days  after  it  became  due,  being  lawfully 
demanded,  it  should  be  lawful  for  the  lessor,  his  heirs  and  assigns, 
to  re-enter."  The  lease  was  impeached  on  different  grounds, 
but  the  court  of  King's  Bench  decided  in  favor  of  it,  holding, 
first,  that  the  circumstance  of  the  rent  being  made  payable  on 
the  25th  March  and  the  29th  September,  (although  the  term 
commenced  on  the  Gth  January,  and  consequently,  that  there 
was  a  fore-hand  rent,  by  which  the  remainder-man  might  be 
prejudiced,)  was  not  an  objection  to  the  lease,  inasmuch  as  the 
rent  was  payable  on  the  same  days  as  it  had  been  made  payable 
by  a  lease  granted  before  the  creation  of  the  power,  and  there- 
fore, that  the  rent  was  the  usual  and  accustomed  rent.  It  was 
also  held,  that  it  was  no  objection  to  the  lease,  that  the  rent 
was  made  payable  by  half-yearly  payments,  although  the  power 
required  it  to  be  payable  yearly ;  and  the  court  appears  to  have 
been  of  this  opinion,  partly  because  a  yearly  rent  might  be  made 
payable  at  shorter  intervals  than  a  year  without  any  violation 
of  the  meaning  of  the  power,  and  partly  because  in  tbe  case 
before  the  court,  the  rent  had  by  the  old  leases  been  reserved 
half  yearly.  It  was  likewise  held,  that  it  was  no  objection  to  the 
lease,  that  by  the  proviso  the  landlord  could  not  distrain  till  after 
demand  of  the  rent,  or  that  he  was  bound  to  detain  the  distress 
until  the  rent  should  he  satisfied ;  and  the  court  seemed  to  think 
that  this  proviso  afforded  no  objection  to  the  lease,  as  well  because 
the  lessor  was  not  thereby  abridged  of  any  right  of  distress  which 
he  had  by  the  common  law,  or  of  sale  under  the  statute  ;  (though 
qiiterc  whether  the  proviso  did  not  operate  in  restriction  of  these 
rights  ?)  and  partly,  because  the  old  lease  contained  a  similar 
proviso.  And  it  was  also  held,  that  it  was  no  objection  to  the 
lease,  that  the  clause  of  re-entry  reserved  the  right  of  re-entry 
only,  upon  the  rent  being  twenty-eight  days  in  arrear  and  after 
having  been  lawfully  demanded,  the  condition  of  re-entry  being 
in  both  these  respects  conformable  to  the  old  lease.  The  court, 
indeed,  appeared  to  be  of  opinion,  that  allowing  the  twenty-eight 
days  after  the  rent  became  due  before  a  re-entry  could  be  made, 
was  what  might  be  properly  enough  done  in  the  exercise  of  a 
leasing  power,  even  though  such  power  did  not,  in  terms,  autho- 
rize it  to  be  done ;  and  that,  as  to  the  right  of  re-entry  being 
made  to  depend  upon  the  rents  being  lawfully  demanded,  the 
court  thought  that  these  words  did  not  amount  to  any  restriction, 

and 
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and  that  the  landlord  was  not  thereby  deprived  of  the  benefit  of 
the  4Oeo.  2.  c.  28,  and  consequently  was  entitled  to  re-enter 
without  making  any  demand  ;  and  it  was  also  held,  that  although 
the  premises  were  only  a  part  of  the  premises  which  were  for- 
merly demised  at  one  entire  rent,  yet  that  under  the  terms  of 
the  power,  a  part  of  the  premises  which  were  formerly  demised 
at  an  entire  rent  might  be  demised  at  a  rent  bearing  the  same 
proportion  to  the  old  rent  that  the  premises  demised  by  the  lease 
"bore  to  the  whole  premises  formerly  demised.  Doe  v.  Wilson, 
5  Barn.  &  Aid.  363. 


Leases  under  A  power  in  a  will  authorized  the  donee  of  the  power  to  demise 

powers  to  lease,  and  lease  such  parts  of  the  testator's  premises  as  had  been  usually 
granted  or  demised  and  were  then  in  lease,  for  any  term  of  years 
determinable  on  lives,  to  any  persons  for  the  like  terms,  and  in 
like  manner,  and  under  the  like  rents,  services,  and  conditions 
as  the  same  had  been  usually  granted ;  and  to  lease  the  residue 
of  the  premises  devised  by  the  will  unto  any  persons  for  any  term 
of  years  not  exceeding  twenty-one  years,  in  possession,  at  the 
best  and  most  improved  rent  that  could  be  reasonably  gotten  for 
the  same,  but  so  as  no  such  demise  or  lease  should  be  made 
dispunishable  of  waste,  nor  without  a  condition  of  re-entry  on 
non-payment  of  the  rents  or  services  thereby  reserved,  and  so  as 
every  such  lessee  should  execute  a  counterpart  of  his  lease.  A 
lease  was  made  under  the  above  power  of  lands  which  were  in 
lease  at  the  time  the  power  was  created.  The  new  lease  in  all 
respects  followed  the  terms  of  the  old  one,  but  contained  no 
power  of  re-entry  for  the  non-payment  of  40s.  reserved  in  lieu 
of  an  heriot;  no  such  power  being  contained  in  the  old  lease. 
The  question  was,  whether  the  lease  was  not  void  by  reason  of  its 
not  containing  a  power  of  re-entry  for  non-payment  of  the  40s. 
rent;  and  the  court  held,  that  it  was  not;  being  of  opinion, 
that  that  part  of  the  leasing  power  which  required  a  power  of 
re-entry  to  be  inserted  in  leases  granted  under  it,  did  not  apply  to 
leases  to  be  granted  of  lands  which  were  in  lease  at  the  creation 
of  the  power,  holding  that  the  word  "such"  in  the  leasing  power 
could  not  be  thrown  back,  (so  as  to  apply  to  premises  which  were 
in  lease  at  the  creation  of  the  power,)  but  were  confined  to  the 
latter  class  of  property,  viz.  the  residue  of  the  premises.  Doe  v. 
Colman,  7  J.  B.  Moore,  271. 


A  power  to  grant  Under  a  power  to  grant  leases  for  ninety-nine  years,  deter- 
leases  generally  minable  on  one,  two,  or  three  lives  ;  a  lease  for  ninety-nine  years, 
does  not  autho-  if  Em  H  shouid  so  ionp-  live,  to  commence  from  the  death  of  J.L. 
rize  leases  in  re-  i  /ir  r>  /*.  i-  i  •  i  i  •  •  i  f 

version.    See  '  **'   (two  llves>  on  which    a   subsisting  lease  tor  years  was 

supra,  page  270  1.  determinable),  was  held  to  be  bad.     See  Doe  v.  Hiern,  5  Maul.  & 
Sel.  40.  _ 

Whether  an  in-         By  an  instrument  not  under   seal,  A.  agreed  to  let  and  .B.  to 
certa*n  premises  ;    to   hold  thenceforth  for  a  term  of  thirty- 


uas 

only  an  aWee-  ^our  vears»  determinable  by  either  party  on  giving  twelve  mouths 
ment  for  "one  notice,  at  the  end  of  the  first  seven,  fourteen,  or  twenty-eight 
See  supra,  page  years,  at  a  certain  yearly  rent,  clear  of  all  taxes  ;  and  after  cove- 
27  J,  n.(n).  naiits  from  B.  to  keep  in  repair,  &c.,  A.  agreed  to  grant  a  lease  on 

the 
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the  above  terms  with  usual  covenants  within  three  months — It 
was  held,  that  the  instrument  was  not  an  actual  lease,  although  it 
contained  words  of  present  contract.  Co/%  v.  Strceton,  3  Dow.  & 
Ry.  522. 

In  the  case  of  Dunk  v.  Hunter,  (5  Barn.  &  Aid.  322,)  the  fol- 
lowing agreement  was  entered  into :  "  Memorandum  of  an  agree- 
"  ment  between  Mrs.  Ann  Hunter,  of,  &c.  and  David  Dunk,  of,  &c. 
"  Mrs.  Ann  Hunter  agrees  to  let  on  lease,  with  purchasing  clause, 
"  for  the  term  of  twenty-one  years,  all  that  house  and  premises, 
"  St.  James's  Street,  present  tenant  Thomas  Lawler;  entering  on  the 
"  said  premises  by  D.  Dunk  any  time  on  or  before  the  llth  day 
"  of  February,  1820,  at  the  net  clear  rent  of  «£63  per  year,  and  to 
"  keep  all  premises  in  as  good  repair  as  when  taken  to,  (reasonable 
"  wear  allowed),  paying  on  entry  .£50  in  ready  cash,  and  the  rent 
"  payable  quarterly.  The  term  for  seven,  fourteen,  or  twenty-one 
"  years,  which  term  Mr.  D.Dunk  is  to  give  one  clear  year's  notice, 
"  before  the  expiration  of  either  of  the  above  term  of  years,  if  he 
"  intends  to  leave;  if  purchases  before  the  expiration  of  the  above 
"term  by  D.Dunk,  he  is  to  pay  on  purchase  1000  guineas." — It 
was  held,  that  the  above  only  amounted  to  an  agreement  for  a 
future  lease. 

In  the  case  of  Doe  v.  Cartwright,  (3  Barn.  &  Aid.  326,)  upon 
the  treaty  for  a  lease,  the  memorandum  of  an  agreement 
was  drawn  up  and  read  over  and  assented  to  by  the  intended 
lessee ;  and  it  was  then  agreed  that  he  should,  on  a  future  day, 
bring  a  surety  and  sign  the  agreement;  neither  of  which  he  ever 
did — held,  that  the  memorandum  did  not  amount  to  a  binding 
contract,  but  was  a  mere  unaccepted  proposal. 


In    the  case  of  Heaphy  v.  Hill,   (2  Sim.  &  Stu.  29,)    a  bill   by  a  Agreements  for 

lessor  for  the   specific   performance  of  an  agreement  for  a  lease  Jeases,-—within 

was  dismissed,  because  it  was  not  filed  until  more  than  two  years  JJg*  performance 

after  the  lessee  had  given  notice  to  the  plaintiff  (the  lessor)  of  his  must  be  applied 

intention  not    to  perform   the   contract,  by  reason  of  the  lessor  for,  see  supra, 

not  having  fulfilled  it  on  his  part.  PaSe  272  II- 

In    the   case  of  Doe  v.Hogg,  (4  Dow.  &  Ry.  226,)  a  covenant  Covenant  not  to 

"  not  to  let,  set,  assign,  transfer,  set  over,  or  otherwise  part  with  a 
the  premises,  (a  coflee-house)   or  the  lease  thereof,"  was  held  not 
to  be  broken  by  a  deposit  of  the  lease  with   the   brewers  of  the 
lessee  as  a  security  for  beer  supplied  to  the  house. 


To  render  a  lease  by  ecclesiastical  persons  valid,    under  the  Lease  by  ecclesi 
statute  13Eliz.  c.  10.    s.  3,    it  must  be  made  of  land  which  has  *»««•*  P«« 
been  previously  let;    therefore,  a  lease  by  a  vicar  for  three  lives,  ^V^ (0« ^ 
of   uninclosed   and  waste  laud,   not  proved  to  have  been  before 
let,  was  held  not  to   be  binding  on   his  successor,  although  the 
lessee  covenanted  therein  to  inclose  the  land  and   pay  a  rack-rent 
for  it.     It  was  also  held,  that  the  statutes  of  the  32  Hen.  8.  c.28, 
and  13  Eliz.  c.  10,  are  in  pari  materia,  and  must  be  taken  together. 
Doe  v.  Lord  Yurborough,  7  J.  B.  Moore,  2o8. 


Under  a  proviso,  that  if  the  rent  was  in  arrear  for  twenty-one  Proviso  against 
days    the  lessor  ini^ht  re-enter,    "  although    no  formal  or  legal  assignment  of 
demand  should  be  made  for  payment  thereof,"— It  was  held,  that 

an 
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an  ejectment  for  non-payment  of  the  rent  within  the  time  stipu- 
lated might  be  maintained,  without  either  demanding  the  rent  or 
making  any  actual  re-entry  on  the  premises  ;  and  the  court  ob- 
served, that  although  the  above  case  might  not  be  strictly  within 
the4Geo.  2.  c.  28.  s.  204,  yet  it  would  not  relieve  the  tenant, 
(by  staying  proceedings)  upon  bringing  the  rent  and  costs  into 
court  after  trial.  Doe  v.  Masters,  4  Dow.  &  Ry.  45. 


Releases  of  right, 
see  supra,  page 
348,  n.(d). 

Compromise  of 


&       s 
page  348, 


n.  (d). 


OF  A   RELEASE. 

(CHAP.    XIX.) 

A    RELEASE  given  by  a  trustee  in  fraud  of  his  trust,  will  be 
-^-  set  aside.  Manning  \.Cox,  7  J.  B.  Moore,  617. 

jn  tne  case  Of  tfayior  v>  Winch,  (1  Sim.  &  Stu.  565,)  it  was 
held,  that  where  a  compromise  of  a  doubtful  claim  was  entered 
into  fairly,  with  due  deliberation  and  upon  consideration,  the 
court  would  not  inquire  into  the  adequacy  of  the  consideration.  — 
For  where,  in  such  a  case,  observed  the  Vice-Chancellor,  is  the 
scale  to  be  found  for  determining  the  true  measure  of  adequacy?— 
an  observation  of  great  force  ;  for  where  the  nature  of  the  rights, 
or  the  extent  of  the  claims  of  the  parties  in  dispute,  is  doubtful, 
it  must  be  clear  that  there  can  be  no  data  or  ground  on  which  to 
put  a  value  on  such  rights  or  claims. 


OF  A   STATUTE. 

(CHAP.    XX.) 


Elegit—  copy- 
holds,  see  supra, 

^  and 


/COPYHOLD  lands  cannot  be  extended  under  an  elegit  :  and 
V_y  if  an  extent  comprizes  both  freehold  and  copyhold,  it  will 
be  bad  as  to  tne  latter  :  II  will>  however,  be  good  as  to  the  former. 
Morris  v.  Jones,  3  Dow.  &  Ry.  603. 
Elegit,  see  supra,  Where  a  moiety  of  the  defendant's  lands  were  taken  under  an 
page  366,  n.  (/).  elegit,  and  under  a  second  elegit,  on  the  same  judgment,  the  other 
moiety  was  taken,  it  was  held,  that  the  second  elegit  was  a  mere 
nullity,  and  that  there  was  no  occasion  to  apply  to  the  court  to 
set  it  aside.  Morris  v.  Jones,  3  Dow.  &  Ry.  603.  From  the  mar- 
ginal abstract  of  the  above  case,  it  might  be  supposed,  that  the 
court  had  expressed  itself  of  opinion,  that  a  moiety  of  the  other 
moiety  of  the  lands  might  have  been  taken  under  the  second 
elegit  :  No  such  doctrine,  however,  appears  to  have  been  ad- 
vanced by  judges.  The  plaintiff's  counsel,  indeed,  may  perhaps 
be  supposed  to  have  expressed  himself  to  the  effect  —  that  a  moiety 
of  the  other  moiety  might  have  been  taken  under  the  second  elegit  ; 
but  even  that  he  did  so,  is  not  by  any  means  quite  clear.  He 
observed,  that  upon  a  second  writ  of  elegit,  (not  upon  the  second 
writ,  meaning  the  second  writ  in  the  case  before  the  court)  only 
a  moiety  of  the  moiety  which  was  not  extended  by  the  first  writ 
could  be  taken,  and  cited  the  case  of  Unit  v.  Cogan,  Cro.  Eliz. 

483. 


THAP.  xx.  APPEN  DIX—Of  a  Statute. 

483.  But,  probably,  all  that  the  learned  counsel  meant  to  say 
was,  that  being  laid  down  in  the  case  he  cited,  that  only  a  moiety 
of  a  moiety  could  be  extended  under  a  second  elegit,  and  that  in 
the  case  before  the  court,  the  whole  of  the  other  moiety  having 
been  extended  on  the  second  elegit,  such  elegit  could  not,  on  the 
authority  of  the  case  he  cited,  be  sustained.  It  may  be  observed, 
that  in  the  case  of  Huit  v.  Cogan,  the  second  elegit  was  not,  as  in 
the  case  of  Morris  v.  Jones,  upon  the  same  judgment  upon  which 
the  former  elegit  had  been  sued  out,  but  upon  a  different  judgment, 
and  at  the  suit  of  a  different  person.  It  would  seem,  however, 
that  the  opinion  expressed  by  the  court  in  the  case  of  Huit  v. 
Cogan,  has  been  over-ruled  ;  and  it  now  appears  to  be  settled, 
that  under  a  second  elegit,  either  by  another  person  or  by  the 
same  who  sued  out  the  first,  (provided,  in  the  latter  case,  the 
second  elegit  is  upon  a  different  judgment,)  the  whole  of  the 
other  moiety  may  be  extended.  See  Attorney-General  v.  Andrews, 
Jlardr.  23. 

In  the  cases  of  Ton! win  v.  Stecre,  (3  Meriv.  210,)  and  Parry  Protection  to 
v.  Wright,  (.1  Sim.  &  Stu.  369,)  a  doctrine  was  laid  down  which  purchasers,  &c. 
is  of  great  importance  to  purchasers  and  incumbrancers,  viz.  ap." 
that  if  a  purchaser  (and  the  case  is  the  same  with  respect  to  a 
mortgagee  or  other  incumbraucer)  with  notice  (a)  of  two  in- 
cumbrances,  pays  oft"  the  first  or  oldest  incumbrance  leaving  the 
other  unpaid ;  and  instead  of  keeping  such  oldest  incumbrance 
on  foot  for  his  protection  vests  it  in  himself,  together  with  the 
interest  which  he  acquires  from  the  vendor;  thereby  merging, 
as  it  were,  the  interest  which  he  takes  from  such  incumbrancer 
in  the  interest  which  he  takes  from  the  vendor,  that  in  such  a 
rase  the  second  incumbrancer  will  be  let  in  upon  the  estate  just 
as  if  the  first  incumbrance  had  never  had  existence;  and  that  the 
purchaser  will  not  be  entitled  as  against  the  second  incumbrancer 
tand  in  the  place  of  the  first  incumbrancer.  In  the  case 
of  Ton  I  m  in  v.  Stecre  the  short  facts  of  the  case  were  as  follow: 
The  trustees  (under  a  will)  of  trust  monies,  purchased  an  estate 
which  was  subject  to  a  mortgage  in  fee  for  .£5000,  and  also  to  an 
annuity  or  rent-charge  of  ,£180  for  three  lives.  The  mortgage  was 
paid  off  out  of  the  purchase-money,  and  the  mortgagee  joined  with 
the  vendor  in  conveying  to  the  uses  of  the  will,  under  the  trusts 
of  which  the  purchase  was  made.  The  annuitant  claimed  to  have 
tin?  annuity  paid  as  against  the  purchasers;  charging,  by  her  bill, 
that  they  had  notice  of  the  annuity  at  the  time  they  purchased. 
The  charge  of  notice  being  established  (b),  the  question  was,  whe- 
ther the  purchasers  had  not  a  right  to  stand  in  the  place  of  the 
mortgagee  who  had  been  paid  oft';  and,  to  the  extent  of  the  mort- 
gage money,  to  be  preferred  to  the  annuitant,  by  reason  that  the 
mortgage  had  been  made  prior  to  the  grant  of  the  annuity.  The 
Master  of  the  Kolls  decided,  that  the  purchaser  had  no  such  right, 
and  directed  that  the  annuitant's  claim  should  be  let  in  upon 
the  estate  as  if  there  had  never  been  any  prior  iucumbrance.  His 
Honor  observed,  "  the  plaintiff  (the  annuitant)  contends,  that  the 
annuity  is  now  to  be  considered  as  the  sole  charge  affecting  the 

estate. 

(a)  Or,  which  is  the  same,  thins,  with  construe  tire  notice. 

(6)  The  notice  \v;is  con>tnicti\e  notice;  the  solicitor  for  the  purchaser-; 
having  been  tin-  vendor's  solicitor,  and  also  solicitor  for  the  annuitant : — he 
prepared  the  securities  lor  the  annuity  and  it  uas  paid  thniuch  his  hand*. 
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estate.  The  defendants  say,  it  is  only  to  be  paid  in  the  order  in 
which  it  originally  stood,  and  that  the  purchasers  must  be  con- 
sidered as  the  owners  of  the  antecedent  charges,  and  entitled  to 
retain,  in  the  first  place,  so  much  as  would  be  sufficient  to  keep 
down  the  interest  of  them.  Supposing  Mr.  Witts  (the  vendor) 
himself  had  paid  off  all  the  other  incurnbrances,  the  annuitant 
would  have  stood  in  the  same  situation  as  if  she  had  been  from  the 
beginning  the  sole  incumbrancer.  He  could  not  have  said,  *  I  will 
retain  for  myself  so  much  of  the  rents  and  profits  as  would  have 
been  required  to  keep  down  the  interest  of  the  other  charges,  and 
you  must  take  your  chance  of  there  being  enough  left  to  pay  you 
your  annuity/  In  effect  Witts  has  paid  off  the  other  incum- 
brances ;  for  they  have  been  paid  out  of  the  purchase-money,  and 
he  has  received  so  much  less  for  his  estate  than  he  otherwise  would 
have  done.  Then,  what  equity  can  the  purchasers  have,  to  con- 
sider them  as  still  subsisting  as  against  any  person  claiming  under 
Witts  ?  They  are  in  no  worse  situation  than  they  would  have  been 
if  they  had  bought  an  estate  on  which  there  was  no  mortgage,  but 
which  turned  out  to  be  encumbered  with  an  annuity,  not  known  to 
them  in  fact,  but  constructively  known  to  them  by  means  of  notice 
to  their  agent.  In  that  case,  would  they  be  permitted  to  say,  there 
was  a  time  when  there  was  a  charge  upon  the  estate  prior  to  the 
annuity,  and  therefore,  as  between  the  annuitant  and  us,  that 
charge  shall  be  considered  as  still  existing?  The  cases  of  Greswold 
v.  Marsham  (o),  and  Mocatta  v.  Murgatroyd  (6),  are  express  autho- 
rities to  shew  that  one  purchasing  an  equity  of  redemption  cannot 
set  up  a  prior  mortgage  of  his  own,  nor  consequently  a  mortgage 
which  he  has  got  in,  against  subsequent  incumbrances  of  which  he 
had  notice.  I  do  not  see  how  I  can  make  any  distinction,  in  point 
of  legal  effect,  between  personal  notice  to  the  party,  and  notice 
affecting  him  through  the  medium  of  his  agent." 

With  regard  to  his  Honor's  observation  respecting  the  annui- 
tant's right  to  have  considered  herself  as  the  first  and  sole  incum- 
brancer supposing  the  vendor  had  himself  paid  off  the  mortgage, 
there  can  be  no  doubt  of  its  soundness;  for  to  hold  that  the 
grantor  of  the  annuity,  standing  as  he  did  in  the  relation  of  a  debtor 
to  the  grantee, — to  hold  that  this  debtor  who  had  charged  his  estate 
with  the  payment  of  such  debt  (the  annuity)  should  be  allowed  to 
set  up  a  claim  to  the  estate  adverse  to  his  creditor's  (the  annuitant's) 
would  be  monstrous.  But  where  is  the  parallel,  where  is  the  slight- 
est resemblance  between  such  a  case  as  this  and  the  case  of  Toul- 
minv.Steere?  Though  in  that  case  the  vendor  and  the  annuitant 
stood  in  the  relation  of  debtor  and  creditor,  yet  the  purchaser  and 
the  annuitant  stood  in  no  such  relation ;  therefore  the  consequence 
resulting  from  such  relation  could  not  arise  as  between  them ;  and 
though  the  vendor  had  charged  the  estate  with  the  payment  of  the 
annuity,  and  consequently  could  not,  agreeably  to  the  rules  and 
principles  of  justice,  set  up  any  claim  to  the  estate  adverse  to  the 
annuitant,  yet  the  purchaser  had  nothing  to  do  with  making  the 
charge;  therefore  the  reasons  which  would  clearly  have  precluded  the 
vendor  (the  debtor)  from  setting  up  a  claim  to  the  estate  adverse  to 
his  creditor,  would  seem  to  present  no  bar  to  the  purchaser  setting 

up 

(a)  2  Clm.  Ca.  170.  (6)  1  P.  Wms.  393. 
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up  an  adverse  claim ;  consequently  to  bar  a  purchaser  from  setting 
up  such  a  claim,  very  different  reasons  should  be  assigned,  to  those 
which  would  afford  a  very  satisfactory  answer  to  such  a  claim  on 
the  part  of  a  vendor. 

As  to  his  Honor's  observation,  "  that  the  purchasers  were  not  in  a 
worse  situation  than  they  would  have  been  in  if  they  had  bought 
an  estate  on  which  there  had  been  no  mortgage  but  which  turned  out 
to  be  incumbered  with  an  annuity,  not  known  to  them  in  fact,  but 
constructively  known  to  them  by  means  of  notice  to  their  agent," 
the  force  of  it  is  not  very  apparent.  Instead  of  the  purchasers 
not  being  in  a  woi'se  situation,  the  circumstance  of  their  having 
paid  off'  a  prior  mortgage  was  a  circumstance  which  ought  to  have 
put  them  in  a  better  situation  than  they  would  have  been  in  had 
there  been  no  mortgage.  The  mortgage  being  prior  to  the  annuity 
it  is  clear  that  the  mortgagee,  had  he  not  been  paid  off',  must  have 
had  his  claim  satisfied  before  the  annuitant  could  have  got  any  thing. 
The  purchaser  having  paid  o(F  the  mortgage  and  having  acquired 
the  mortgagee's  estate  or  interest  in  the  premises  and  that  for  a 
valuable  consideration,  there  would  seem  to  be  strong  reason  to 
contend,  that  in  acquiring  the  mortgagee's  estate  he  also  acquired 
the  mortgagee's  rights,  and  consequently  the  right  to  be  preferred 
to  the  annuitant;  that  is,  to  the  extent  of  the  mortgage  money. 

Notwithstanding  therefore  the  high  respect  which  the  editor 
entertains  for  the  learned  judge  who  decided  the  case  of  Toulmin  v. 
Steere,  he  cannot  help  thinking,  that  the  decision  does  not  carry 
with  it  that  weight  which  generally  belongs  to  the  decisions  of 
Sir  William  Grant.  It  must  be  admitted,  it  is  conceived,  that 
nothing  but  the  annuitant  having  a  better  equity  than  the  purchaser 
could  warrant  the  decision;  nothing  but  her  having  a  better  equity 
could  warrant  a  court  of  equity  in  depriving  the  purchasers  of  their 
legal  rights,  (for  they  had  acquired  the  legal  estate)  and  saying  to 
them,  "  notwithstanding  you  have  got  a  legal  right,  and  notwithstand- 
ing you  paid  a  valuable  consideration  for  that  right,  and  notwith- 
standing the  person  from  whom  you  obtained  it  and  to  whom  you 
paid  such  valuable  consideration  had  a  clear  right  to  stand  before 
the  annuitant  and  to  be  preferred  to  her,  yet  notwithstanding  all  this 
she  has  a  right  in  equity  to  be  placed  before  you  and  preferred  to  you ; 
and  she  has  this  right  as  against  you  although  we  admit  she  would 
have  had  no  such  right  as  against  the  person  (the  mortgagee)  under 
whom  you  claim  and  in  whose  place  you  stand."  If  it  were  asked, 
on  what  clear  intelligible  ground,  or  principle  of  equity,  the  annui- 
tant was  entitled  to  this  preference,  it  would  be  dillicult,  it  is 
conceived,  to  furnish  a  satisfactory  answer.  To  reply  that  the 
purchasers  had  notice  of  the  annuity,  and  that  therefor?  they  ought 
to  be  postponed,  is  clearly  not  satisfactory  (a).  The  plea  of  notice, 
it  is  admitted,  would  have  been  a  very  good  reason,  why  the 

annuitant 


(a)  Though  the  purchasers  had  notice  of  the  annuity,  yet  they  had  also  notice 
th.it  the  annuitant's  claim  was  preceded  by  the  claim  of  the  mortgagee;  and 
therefore  knew  that  the  claim  of  the  annuitant  could  not  affect  the  property 
till  the  claim  of  the  mortgagee  was  satisfied.  Having  notice  of  an  incumbiance 
is  a  very  good  reason,  for  preventing  a  purchaser/row  acquiring  any  udcnntagt 
vvti-j  or  /jnyi-JYHi.r  to  the  incumbruncer ;  but  it  is  by  no  means  a  reason  for  giving 
tlif  inrumhranccr  an  advantage  over  tlie  purchaser  which  he  would  not  anj 
indeed  could  not  have  had,  hud  the  fust  incumbrancer  not  been  paid  oil. 
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annuitant  should  not  have  been  prejudiced  in  her  claim,  (as  she 
would  have  been  had  there  been  no  notice,)  but  no  reason  at 
all  for  giving  her  an  advantage  over  a  person,  who  it  cannot 
be  denied  had,  to  the  extent  of  the  mortgage,  as  good  an  equi- 
table and  conscientious  right  as  the  annuitant  had  to  her  an- 
nuity ;  therefore  the  purchasers  having,  to  the  extent  of  the  mort- 
gage, both  law  and  equity  on  their  side,  it  would  certainly  seem  to 
be  inconsistent  with  every  acknowledged  principle  of  equity  to  say, 
that  they  who  had  both  law  and  equity  on  their  side  should  be  post- 
poned to  her  who  had  only  equity  on  her's.  Upon  the  whole  we 
may  perhaps  venture  to  come  to  the  conclusion,  that  wherever  a 
purchaser  (and  it  is  the  same  with  respect  to  a  mortgagee  or  other 
incumbrancer)  has  paid  off  an  incumbrance,  but  leaves  a  subsequent 
one,  of  which  he  had  either  actual  or  constructive  notice,  unpaid, 
that  such  purchaser,  if  he  has  obtained  the  legal  estate,  is  entitled 
in  equity,  to  stand,  as  against  such  subsequent  incumbrancer,  in 
the  place  of  the  incumbrancer  whose  incumbrance  has  been  paid 
off  (a);  and  that  he  has  this  right  notwithstanding  he  has  blended 
together  the  interests  of  the  vendor  and  incumbrancer,  by  vesting 
both  in  himself.  And  here  it  may  be  proper  to  notice,  that  in 
the  cases  of  Toulmin  v.  Steere  and  Parry  v.  Wright  it  is  laid  down, 
that  where  the  purchaser,  instead  of  blending  the  interests  of  the 
vendor  and  prior  incumbrancer,  by  taking  a  conveyance  of  both  to 
himself,  keeps  the  incumbrance  on  foot,  by  having  it  transferred 
to  a  trustee  and  by  taking  a  conveyance  from  the  vendor  to  him- 
self, that  in  such  case  the  purchaser  may  set  up  the  satisfied  in- 
cumbrance against  the  puisne  incumbrancer  and  will  be  preferred 
to  him.  It  would  seem,  however,  that  to  make  a  mere  matter  of  form 
in  the  mode  of  conveying  the  interests  of  the  vendor  and  satisfied 
incumbrancer,  a  ground  for  making  so  material  a  difference  with 
respect  to  practical  results,  is  a  thing  which  can  hardly  be  recon- 
ciled with  any  sound  principle  of  equity.  If  therefore  the  reason 
und  justice  of  the  thing  require  that  a  purchaser  who  has  paid  off 
a  prior  incumbrance,  (but  who  has  left  a  puisne  one,  of  which  he 
had  notice,  unpaid),  should,  as  against  the  puisne  incumbrancer,  be 
allowed  to  stand  in  the  place  of  the  satisfied  one,  provided  he  has 
taken  a  transfer  of  the  satisfied  one  to  a  third  person  and  not  to 
himself,  it  would  certainly  seem  to  be  difficult  to  shew,  on  any 
sound  ground,  that  the  reason  and  justice  of  the  thing  did  not 
equally  require  that  he  should  be  allowed  to  stand  in  the  satisfied 
incumbrancer's  place,  though  he  may  have  taken  a  conveyance  of 
the  satisfied  incumbrancer's  interest  to  himself.  In  the  latter  case,  as 
much  as  in  the  former,  he  acquired,  and  for  a  valuable  consideration, 
the  interest  'of the  first  incumbrancer,  and  in  fact  stands  in  his  place ; 
a  court  of  equity  therefore  should  not  in  the  latter  case,  any  more 
than  in  the  former  deprive  him  of  such  interest,  (for  that  is  the  true 
way  of  putting  the  thing)  because  he  has  as  good  an  equitable  and 
conscientious  right  to  it  as  the  other  incumbrancer  has  to  his  in- 
terest; and  in  addition  to  his  having  as  good  an  equitable  and  con- 
scientious 


(n)  In  other  words,  that  a  court  of  equity  will  render  such  subsequent  in- 
cumbrancer no  aid  against  the  purchaser, "  except  as  to  the  surplus  of  the 
estate  which  remains  after  the  amount  of  the  satisfied  incumbrance  shall 
be  first  deducted. 
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scientious  right  as  the  puisne  incumbrancer  has,  he  lias  also  the 
legal  right  on  his  side ;  and  therefore  having  (as  has  been  more 
than  onoe  observed)  both  law  and  equity  on  his  side,  it  would  seem 
contrary  to  every  acknowledged  principle  of  equity,  for  a  court 
of  equity  to  prefer  one  who  had  only  equity  on  his  side;  and 
an  equity  too,  it  will  be  observed,  in  nowise  outweighing  the 
equity  of  the  purchaser.  I  have  had  the  less  hesitation  in  impugn- 
ing the  decisions  in  the  cases  of  Toulmin  v.  Steere  and  Parry  v. 
Wrjyht,  because  Sir  William  Grant,  who  decided  the  former  of 
these  cases  on  the  authority  of  the  cases  of  Oretwola  v.  Marsham 
and  Mocatta  v.  Murgatroyd,  appears  to  have  been  altogether  mi^- 
taken  as  to  the  decisions  in  these  cases;  consequently  his  own 
decision  in  Toulmin  v.  Steerc  is  entitled  to  the  less  respect;  and  as 
the  Vice-Chancellor's  decision  in  Parry  v.  ffV?V////  might  probably 
be  influenced  by  the  case  of  Toulmin  v.  Stccrc,  (though  this  does 
not  positively  appear  from  the  report  of  the  case)  the  same  weight 
does  not  belong  to  the  case  of  Parry  v.  Wright,  as  it  might  other- 
wise have  possessed. 

The  case  of  Greswold  v.  Marsham  instead  of  being  an  authority, 
as  Sir  William  Grant  supposed  it  to  be,  for  the  doctrine,  that  a 
mortgagee  who  purchased  the  equity  of  redemption  could  not  set 
up  his  mortgage  as  against  a  prior  incumbrance  of  which  he  had 
notice;  will  appear,  upon  examination,  to  lay  down  no  such  doc- 
trine. The  circumstances  of  this  case,  as  reported  in  "  Cases  in 
Chancery,"  were,  that  one  Marsham  had  a  mortgage  of  lands  for 
securing  £4000.  The  mortgagor,  after  the  mortgage,  acknowledged 
three  judgments  to  other  persons:  Two  of  the  judgment  creditors 
gave  notice  to  Mr.  Marsham  of  their  judgments,  and  desired  him 
to  accept  the  money  that  was  due  upon  his  mortgage,  and  to.appoint 
a  time  to  receive  it,  and  that  they  would  pay  him  within  a  fort- 
night; to  the  intent  that  they  might  take  execution  on  their  judg- 
ments :  Afterwards  Marsham  exhibited  a  bill  against  the  mortgagor, 
and  had  a  decree  to  foreclose  him;  and  he  afterwards  took  a  fur- 
ther and  absolute  conveyance  from  the  mortgagor  for  a  consider- 
able sum  of  money;  The  two  judgment  creditors  who  gave  notice 
had  a  decree  against  Marsham  to  pay  them  their  money;  but  the 
third  judgment  creditor  had  no  relief,  because  he  gave  no  notice 
of  his  judgment. 

From  the  above  statement  of  the  case  it  must  be  evident,  that 
there  is  nothing  in  the  case  of  Grcsivold  v.  Marsham  at  all  tending 
to  shew,  that  the  mortgagee  was  not  allowed  to  setup  his  mortgage 
against  the  judgment  creditors.  On  the  contrary  there  is  every 
reason  to  believe  that  the  equity  of  redemption  was  sufficient  to 
satisfy  the  judgment  debts;  for  not  only  is  it  stated,  that  the 
mortgagee  gave  a  considerable  sum  for  such  equity  of  redemp- 
tion, but  the  fact  of  the  two  judgment  creditors  ottering  to  pay  off 
the  mortgage  in  order  that  they  might  get  at  the  property  to  satisfy 
tliL'ir  debts,  is  a  circumstance  affording  strong  evidence  of  the 
mortgagor  having  a  considerable  interest  in  the  equity  of  redemp- 
tion— this  interest  was  probably  sufficient  to  satisfy  the  debts  of  the 
two  judgment  creditors  who  had  given  notice  of  their  judgments, 
and  it  was  no  doubt  out  of  this  interest  that  the  court  ordered  (and 
properly  ordered)  the  judgment  creditors  to  be  paid.  The  case 
therefore  of  Gnwolil  v.  JVarsAdtt  is  far  from  aH'ording  any  ground 
for  the  doctrine  in  support  of  which  Sir  William  Grant  cited  it  ; 
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and  as  to  the  other  case  (that  of  Mocatta  v.  Murgatroyd)  which  he 
also  cited  in  support  of  the  same  doctrine,  so  far  from  supporting 
the  doctrine,  is  an  authority  directly  the  other  way.     The  circum- 
stances of  this  case  were  as  follow  :  The   owner  of  a  ship   mort- 
gaged it  to  A.  to  whom  he  gave  the   original  bill  of  sale.     After- 
wards the  mortgagor  desired  A.  (the  mortgagee)  to  let  him  have 
the  bill  of  sale,  which  A.  complied  with,  and  thereupon  the  mort- 
gagor made  several  subsequent  mortgages,  which  were  indorsed 
upon  the  bill  of  sale,  and  sometime  afterwards  he  delivered  up  the 
bill  of  sale  to  A.  (the  first  mortgagee)  who  made  no  objection  to,  or 
complaint  of  those  indorsements.  A.  (the  first  mortgagee)  sometime 
afterwards  took  a  release  from  the  mortgagor,  of  his  equity  of  re- 
demption.    On  a  question  between  him  and  the  subsequent  mort- 
gagees, the  Lord  Chancellor  decided,  "  that  although  A.  the  mort- 
gagee, when  there  were  subsequent  mortgages,   had  taken  a  release 
of  the  ultimate  equity  of  redemption,  yet  this  did  NOT  oblige  the 
said  A.  to  pay  the  intermediate    mortgagees,  provided  he  would 
waive  the  release  made  to  him  of  the  equity  ;"  thus  allowing  the  first 
mortgagee  to  the  extent  of  his  mortgage  a  preference  over  the  sub- 
sequent one;  and  that  notwithstanding  he  had  taken  a  release  of  the 
equity  of  redemption  to  himself,  and  had  not  kept  his  mortgage  on 
foot.    So  far  as  concerned  the  equity  of  redemption  the  subsequent 
incumbrancers  were  preferred   to  the  first  mortgagee,  which  was 
perfectly  agreeable  to  the  well-known  principles  of  equity;  the  first 
mortgagee  having  purchased  such  equity  of  redemption  with  full 
notice  of  the  subsequent  mortgages.     Upon  the  whole,  the  deci- 
sions in  the  cases  of  Toulmin  v.  Stcere  and  Parry  v.  Wright  appear 
to  be  so  entirely  devoid  of  principle  on  which   to  support  them, 
(and  not  only  indeed  devoid  of  principle  but  opposed  to  it)  and  the 
authorities  which  were  cited  in  support  of  these  cases  (or  at  least 
in  support  of  the  former  of  them)  clearly  affording  them  no  sup- 
port,   but  just  the  reverse;   (at  any  rate   this  is  clearly  the  case 
with  respect  to  Mocatta  v.  Murgatroyd")  we  may  perhaps  venture 
to  conclude,  that  if  the  point  which  arose  in  the  cases  of  Toulmin 
v.  Steere  and  Parry  v.  Wright,  should  again  come  before  the  court, 
it  would  receive  a  different  decision ;  consequently  the  conclusion 
may  be  come  to, — that  whenever  a  person  purchases  an  equity  of 
redemption  and  pays  off  a  mortgage  or  other  incurnbrance,  that  he 
will,  to  the  extent  of  -such  incnmbrance,  be  preferred  to  a  puisne 
Jncumbranoer  of  whose  incurnbrance  he  had  notice  but  did  not  pay 
off;   and  that  he  will  be  entitled  to  this  preference,  although  he 
has  not  kept  on  foot  the  mortgage  or  incumbrance  which  he  paid 
off,  but  on  the  contrary  has  blended  together  the  interest  which  he 
took  from  the  mortgagee    and  that  which  he  acquired  from  the 
mortgagor,    by  vesting   them    both  in  one  and  the  same  person. 
The  same  may  be  laid  down  with  respect  to  the  case,  where  a  prior 
mortgagee  or  incumbrancer  is  himself  the  purchaser.     And  the 
like  doctrine  would  apply  in  the  case  of  an  incumbrancer,  as  well 
as  in  the  case  of  a  purchaser;  and  that  whether  such  incumbrancer 
paid  off  a  former  incumbrancer,  or  being  himself  already  an  in- 
cumbrancer   advanced  a  further  sum.     It  is  however  to   be   un- 
derstood in  all  these  cases,  that  it  is  only  to  the  extent  of  the  first 
incumbrance   that  the  purchaser,  &c.    is   to   be  preferred.     But 
although  it  is  considered  that,  on  principle,  a  purchaser,  &c.  who 
pays  off  a  prior  mortgage  or  other  incumbrance,  has  a  right  to  stand 
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in  the  place  of  such  mortgagee  or  incumbranc,er  as  against  subse- 
quent incurnbrancers  of  which  he  may  have  had  notice,  (and  that  he 
has  this  right  notwithstanding  he  should  have  blended  together  the 
interests  respectively  obtained  from  such  incumbranccr  and  the 
vendor)  yet  till  it  should  be  so  decided  by  judicial  authority,  and  the 
cases  of  Toulmin  v.  Stecre  and  Parry  v.  Wright  over-ruled,  it  would 
seem  to  be  desirable,  wherever  a  purchaser  orincumbrancer  pays  oft* 
a  mortgage  or  other  incumbrance,  to  keep  it  on  foot,  by  having  it 
assigned  to  a  trustee ;  and  this  would  be  more  especially  neces- 
sary where  there  is  the  slightest  reason  to  suspect  that  there  may 
be  subsequent  incumbrances  of  which  he  may  be  held  to  have  con- 
structive notice.  As  to  incumbrances  of  which  he  has  actual 
notice  it  will  be  hardly  necessary  to  observe  that  he  should  sec 
them  satisfied  before  he  pays  his  purchase-money. 


OF  AN  OBLIGATION. 

(CHAP.  XXI.) 

TN  the  case  of  May  hew  v.  Crickett,  (2Swanst.  185,)  a  creditor  Releasing  S 
whose  debt  was  secured  by  a  warrant  of  attorney  and  by  pro-  ties>  see  «*/ 
missory  notes  from  the  debtor  and  two  sureties,  entered  up  judg-  page  376»  note* 
ment  on  the  warrant  of  attorney  and  took  the  goods  of  the  debtor  in 
execution,  and  afterwards,  without  the  knowledge  of  the  sureties, 
withdrew    the   execution. — It  was   held,  that   the    sureties  were 
discharged ;    but  a  subsequent   promise   to   pay  the  debt  having 
been  made  by  one  surety,  who  knew  that  the  execution   had   been 
withdrawn,  was    held    to    renew    his   liability.     In   the  case  just  Contribution 
noticed  it  was  laid  down  that  the  right  of  contribution   between  between  Sureties, 
co-sureties  subsisted,  whether  they  were  sureties  by  the  same  or  f/'6 J^ra,  page 

i  •  Of  O«     IlOlC. 

by  separate  instruments. 

In  note(/>)  page  37C5,  it  is  laid  down,  that  if  the  surety  in  a.  bond  Surety  paying 
pays  the  debt,  he  is  to  be  regarded,  in  equity,  as  a  bond  creditor  tlle  del>t  becomes 
of  the  principal.     In  the  late  case,  however,  of  Copisv.  Middleton,  priJ^jJ?  rf  ** 
(1  Turn.  224,)  the  Lord  Chancellor  held,    that  although  it  was  a  *«?"«,' page*376, 
general  rule,  that  in  equity  a  surety  was  entitled  to  the   benefit  of  note.' 
all  the  securities  which  the  creditor  had  against  the  principal,  yet 
the  rule  was  to  be  regarded  as  a  qualified  rule,  and  to  be  considered 
to  apply  only  to  such  securities  as  continued  to  exist,  and  did  not 
</<-f  hack,  upon  pay  merit,  to  the  person  of  the  principal.  This  doctrine 
would    seem    to   be  hardly  reconcilable  with  the  broad  doctrine 
which  appears  to  have  been  laid  down   in  various  other  cases,  or 
\\itli  what  was  said  in  the  above  noticed  case  of  Mnyhvic  \.  Crickett, 
(2  Swanst.  Ulo,)  in  which  case  the  Lord  Chancellor  obcrvcd,  "  that  the 
rireumstance,  that  the  plaintill's  did  not  know  that  the  defendants 
held  a  warrant  of  attorney  would    he   of  no   eonsequenee,    because 
sureties  were  entitled  to  the  benefit  ol'e\<T,  security  which  the  cre- 
ditors huii  against  the  principal  debtor,  and  ichclhcr  tin-  surd  if  //' 

rf 


5(58  APPENDIX— Of  an  Obligation.        CHAP.  XXI. 

of  the  existence  of  those  securities  was  immaterial:"  Nor  can  it,  it  is 
conceived,  be  doubted,  but  it  would  be  agreeable  to  the  principles  of 
equity  to  allow  a  surety  who  pays  a  bond  debt  a  right  in  all  cases, 
(and  without  regarding  whether  the  security  did  or  did  not  get  back, 
upon  payment,  to  the  person  of  the  principal,)  to  stand  in  the  place 
of  the  creditor  to  whom  he  paid  the  debt,  and  in  the  administra- 
tion of  the  debtor's  assets  be  paid  in  the  same  order  as  the  cre- 
ditor himself  would  have  been  paid,  had  not  the  debt  been  already 
paid  by  the  surety.  If  the  surety  had  not  paid  the  debt,  it  most 
probably  would  have  remained  unpaid  at  the  debtor's  death  :  In 
that  case  the  creditor  would  clearly  have  had  a  right,  as  a  bond 
creditor,  to  have  been  paid  out  of  the  debtor's  real  assets;  and  as 
to  the  personal  assets  he  would  have  had  a  right  to  have  been  paid 
out  of  them  in  preference  to  simple-contract  creditors  in  case  of 
a  deficiency  of  real  assets.  As  it  may  therefore  be  considered,  that 
it  is  by  means  of  the  surety  having  paid  the  debt  that  the  real  assets 
of  the  debtor  have  been  exonerated,  at  law,  from  the  demand  of 
the  creditor,  where  would  be  the  injury  done  to  the  heir-at- 
law  or  devisee  of  the  real  estate,  if  a  court  of  equity  should  say  to 
him, — that  the  surety  should  be  allowed  to  stand  in  the  place  of  the 
bond  creditor?  The  surety's  money  having  gone  to  satisfy  a  debt 
which  must,  in  all  probability,  have  otherwise  been  paid  to  the 
prejudice  of  the  heir  01-  devisee,  he  (the  surety)  would  certainly 
seem  to  have  a  strong  claim,  both  in  fairness  and  equity,  to  stand 
in  the  place  of  the  creditor  whose  debt  he  had  paid.  A  similar 
argument  might  be  used  in  favor  of  the  surety  as  against  the 
debtor's  simple-contract  creditors. 

In  the  above  noticed  case  it  was  observed,  that  where  a  bond  is 
given  by  principal  and  surety,  and  at  the  same  time  a  mortgage  is 
made  for  securing  the  debt,  the  surety,  if  he  pays  the  bond,  has 
a  right,  in  equity,  to  stand  in  place  of  the  mortgagee. 


OF  A  TESTAMENT. 

(CHAP.  XXIII.) 

Trust— see  supra,  Tl^ORDS  of  request,  &c.  in  a  will  amount  to  a  trust.  The 
page  458,  n.  (g).  '  worcls  «  in  the  fullest  confidence  "  create  a  trust.— But  to 
create  a  trust  by  means  of  an  obligation  imposed  upon  the  con- 
science of  the  devisee,  the  words  must  be  imperative,  and  the 
subject  and  object  must  both  be  certain.  Wright  v .  Atkins,  iTurn. 
157  ;  and  see  19  Yes.  299. 


Executor— his  t  An  executor  may  retain  and  satisfy  his  own  debt,  notwithstand- 
right  to  prefer  ing  a  decree  has  been  made  in  a  suit  by  the  other  creditors  for 
a  debt  owing  to  tne  administration  of  the  assets,  and  notwithstanding  the  assets 

out  of  which  he  seeks  to  retain  llis  debt  came  to  his  liands  after 
the  decree.    Nunn  v.  Barlow,  I  Sim.  &  Stu.  588. 

Executors 
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Executors  have  only  power  to  sell  real  estate,  either  where  such  Power  of  exe- 
power  is    expressly  given  or  necessarily  to  he  implied  from  the  enters  to  sell,  see 
produce  being  to  pass  through  their  hands  in  the  execution  of  *'  t50' 

their  office.    Bentham  v.  Wiltshire,  4Madd.  44. 


OF    A     USE. 

(CHAP.  XXIV.) 

FN  the  exercise  of  powers  in  favor  of  pure  volunteers  the  direc-  Powers— execu- 
tions of  the  power  must  be  strictly  pursued,  otherwise  such  tlon  °f»  seeaupra 
exercise  will  be  bad.     Thus  where  a  power  was  to  be  executed  by  page  ' 
a  will,    siynrd  and  published   in  the  presence  of  and  attested  by 
three  witnesses, — a  will,  concluding  with  this  declaration,  "  this  is 
my  last  will  and  testament,"  and  expressed  to  be  signed,  but  not 
•published  by  the  testatrix  in   the  presence   of  three  attesting  wit- 
nesses, was  hold  not  to  be  a  good  appointment;   because  the  publi- 
cation was  not  attested.     See  Stanhope  v.  Keir,  2  Sim.  &  Stu.  37. 
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ABATEMENT  OF  SUIT, 

demise  of  the  crown,  does  not  occa- 
sion, 387,  n.  (h) 

ACCEPTANCE  OF  RENT,  (see  Af- 
firmance.    Lease.     Rent.} 
acceptance,   when     an    affirmance    or 
confirmation  of  a  void  lease, 

283,  n.  (r).  287* 

ACCOUNTANT,  (see  Crown.) 
ACKNOWLEDGMENT,  (see  Fine.) 

ACQUITTANCE,  (see  Obligation.) 
defined,  347 

an  obligor  is  not  bound  to  pay  money 
on  a  single  bond  without  an  acquit- 
tance, but  otherwise  on  an  obliga- 
tion with  a  condition,  ib. 

ACTION,  (see  Covenant.) 

for  breach  of  covenant,  a  writ  of  ac- 
tion or  of  covenant  will  lie, 

161,n.  (f) 

of  the  release  of  actions,  see  Release. 
what  a  good   bar   to   an   action,  when 
brought  by  an  executor  or  admini- 
strator, (see  Executor)  409 
for  recovery  of  legacies,  see  Legacy. 

ACT  OF  GOD, 

of  conditions  possible  in  their  creation, 
which  become  impossible  by  the  act 
of  God,  the  condition  is  discharged, 
(see  Condition)  157 

ACT  OF  PARLIAMENT, 

fines  by  persons  seised  in  tail  by  vir- 
tue of  an  act  of  parliament — effect 
of,  (see  Fine)  15 

recoveries  by  persons  seised  in  tail  by 
virtue  of  an  act  of  parliament,  see 
Recovery. 


ADEMPTION,  (see  Legacy.) 

ADMINISTRATION,  (see  Baron  and 
7V  //«•.  Executor.) 

where  and  in  what  cases  grantable  or 
not,  and  to  whom  it  doth  belong  to 
grant  it,  and  to  whom  it  must  be 
granted,  461 

how  an  administration  may  be  granted, 
and  what  shall  be  said  a  good  ad- 
ministration or  not,  464 

acts  done  under  a  voidable  admi- 
nistration before  sentence  of  avoid- 
ance, good,  463,  n.  (u) 

distinction  between  acts  done  under  a 
void  and  voidable  administration,  ib. 

who  shall  administer  after  the  death 
of  an  executor  or  administrator, 
and  who  not,  and  how  an  executor 
of  an  executor  shall  charge  and  be 
charged,  464 

half-blood  admitted  to  administration, 

463,  n.  (y) 

if  executors  all  die   or  renounce,   to 
whom  administration  to  be  granted, 
474,  n.  (d) 

where  an  administration  may  be  re- 
voked, and  what  shall  be  said  a  re- 
vocation of  such  an  administration 
or  not,  and  what  acts  done  before 
shall  stand  in  force,  491 

there  is  an  important  distinction  be- 
tween letters  of  administration  re- 
pealed upon  a  suit  by  citation,  and 
upon  a  suit  by  appeal,  ib.  n.  (y) 

if  administration  with  the  will  annex- 
ed is  granted  on  the  renunciation 
of  the  executor,  the  executor  can- 
not claim  probate  during  the  life  of 
tluj  administrator,  il>. 

ad  follct/i'nilum   granted  of  in- 
testate's estates,  487 
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ADMINISTRATOR,  (see  Executor.) 

what,  400 

may  be  for  a  limited  time,  as  well  as 
for  a  special  purpose,  as  pendente 
lite,  dnrante  minore  estate,  &c. 

400,  n.  (c) 

the  office,  duty,  and  charge  of  an  ad- 
ministrator, and  of  the  ordinary, 

475  « 

administrator  durante  minore  estate, 
what  he  is,  and  his  power,  and  when 
it  shall  end,  490 

of  the  rights  and  powers  of  an  admi- 
nistrator, 401 

one  of  two  or  more  administrators 
cannot  release  a  debt  due  to  the 
intestate's  estate,  474 

of  leases  by,  see  Lease. 

not  liable  to  damages  out  of  his  own 
estate  on  any  special  promise,  ex- 
cept it  is  in  writing,  '  343,  u.  (m) 

ADVOWSON, 

of  grants  of  advowsons,  282 

grant  of  an  advowson  during  vacancy 
will  not  pass  a  right  to  present  to 
the  vacant  benefices,  238,  n.  (vv) 

presentation  of  coparceners  seised  of 
an  advowson,  244,  n.  (a) 

joint-tenants  of  the  next  presentation 
to  a  church  cannot  release  to  each 
other  after  the  church  has  become 
void,  332 

usurpation  of,  does  not  divest  patron's 
rights,  337,  n.  (s) 

AFFIRMANCE,  (see  Acceptance. Lease. 

Rent.) 

where  a  voidable  lease  may  be  affirm- 
ed by  acceptance  of  rent,  &c.  (see 
Lease)  283,  n.  (r),  287* 

of  voidable  leases  by  infants,  remain- 
der-men, &c.  see  Lease. 

AGENT, 

if  a  person  is  in  possession  of  goods 
as  the  servant  or  agent  of  another, 
such  goods  are  not  liable  to  execu- 
tion for  the  debt  of  such  servant  or 
agent,  366,  n.  (k) 

AGREEMENT,  (see  Bond.    Condition. 

Equity.  Obligation?) 
where  a  bond  is  in  the  nature  of  an 
agreement,  notwithstanding  the  ob- 
ligation may  be  discharged  at  law, 
yet  equity  will  enforce  the  perform- 
ance of  the  agreement,  382,  n.  (u) 


AGREEMENT— (continued.) 

not  to  make  wills,  or  to  make  wills  in 
favor  of  particular  persons,  or  not 
to  revoke  wills  already  made,  (see 
Will)  401,  n.  (g) 

AGREEMENTS  FOR  LEASES,  (see 

Lease.    Title.) 

in  what  cases  an  instrument  is  an  ac- 
tual lease  or  only  an  agreement  for 
a  lease,  271,  n.  (n),  App.  558 

ALIEN, 

a  person  born  in  America  since  the 
treaty  of  1783,  is  an  alien,  and 
cannot  take  lands  by  descent, 

App.  549 

what  an  alien  may  take  by  purchase  or 

act  of  law,        56,  n.  (y),  231,  n.  (z) 

effect  of  deeds  by,  56,  n.  (y) 

effect  of  fines  by,  (see  Fine)     7,  n.(x) 

effect  of  recoveries  by,  41,  n.  (p) 

leases  by  and  to,  (see  Lease)  267,  n.  (k) 

when   the    king  is  entitled  to  estates 

purchased  by  an  alien,        56,  n,  (y) 

ALIENATION,  (see  Condition.) 

bonds  in  restraint  of  alienation,  when 
bad  and  when  not, 

284**,  371,   n.  (m) 
covenants  in  restraint  of,  where  bad 
and  where  good,  (see  Lease) 

164,  n.  (y) 

AMBIGUITIES, 

in  the  parcels  of  a  fine,  (see  Fine) 

13,  n.  (p) 

of  the  construction  of  deeds  where 
there  are  latent  or  patent  ambigui- 
ties, (see  Construction)  86,  n.  (a) 

AMENDMENT, 

of  fines  and  recoveries,  in  case  of 
errors  in  the  names  of  the  parties, 
and  in  the  parcels,  (see  Fine.  Re- 
covery) APP-  541 

ANCESTOR,  (see  Fine.  Tenant  in  Tail) 
14,  n.  (u),  24,  n.  (h),  26,  n.  (i) 

ANCIENT    DEMESNE,    (see  Estate 
Tail.     Fine.    Recovery.) 

ANNUITIES, 

assignable  at  law,  238,  n.  (u) 

fines  cannot  be  levied  of,  (see  Fine)  1 1 

securities  for  annuities,  62,  n.  (f ) 

penalty  for  brokers  taking  more  than 

a  certain  sum  for  procuration  mo- 

nev,  63,n.(l) 
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ANNUITY, 

if  annuity  secured  by  bond,  and 
obligor  becomes  bankrupt  before 
breach  of  condition,  annuitant  may 
prove  under  commission,  395,  n.  (x) 

if  lessee  charges  the  premises  with  ;ui 
annuity,  or  grants  an  under-lease, 
and  then  surrenders  the  lease,  such 
annuity  or  under-lease  continues 
good,  285,  n.  (g).  301 

A  P P EA L,  (see  Administration.} 

APPOINTMENT,  (see  Power.) 

whether  an  appointment  under  the 
will  of  a  feme  sole,  in  pursuance  of 
a  power  coupled  with  an  interest, 
is  revoked  by  subsequent  marriage, 
(see  Revocation}  409,  n.  (c)  <fc  (e) 

APPORTIONMENT,       (see      Lease' 
Rent.} 

APPURTENANCES, 

what  will  pass  thereby,  90 

ARCHBISHOPS,  (see  Bishops.) 
ASSENT,   (see  Legacy.) 

ASSETS, 

what,  490 

of    administering   assets,   and   of    the 
order  of  paying  the   debts  of  testa- 
tor or  intestate,  47"*,  n.  (i) 
what  shall  be  said  to   be  assets  in  the 
hands   of  an   executor  or    adminis- 
trator to  charge  him  or  not,         490 
of  equitable  assets,                  475,  n.  (i) 
when  a   next  presentation  to  a  living 
ortdvowson  will  to  Assets, 496*  n« (It) 
where   money  arising    from    lands  di- 
rected to  be  sold   by  the  executors, 
shall  be  assets,                   497,  n.  (m) 

ASSIGNEES, 

in  what  cases  assigns  are    bound    bv 

covenants,  177,  n.  (c),  179,  n.  (n)  &  (o) 
when   covenants   run    with   the   land, 

and  bind  assignees,  177,  n.  (c)  &  (d) 
from  what  time  assignees  are  liable  to 

covenants,  180 

when  assignees  and  grantees  may  take 

advantage  of  a  covenant  in  deed  or 

law,  170,  7,  179,  n.  (t),  1»0 

vhen  assignee  will  be  discharged  from 

liability  to  covenants, 

179,  n.  (n),  &  (o) 
ASSIGNMENT, 

what,  *2(>0 

Under-lease    for   a    term    equal  to    or 

greater  than  the  whole  term  granted 


ASSIGNMENT— (continued) 

by  the  original  lease,  would  in  ef- 
fect be  an  assignment,        26G,  n.  (a) 

of  goods  for  the  benefit  of  certain 
specified  creditors,  or  of  creditors 
generally,  good  against  a  judgment 
creditor,  see  Execution. 

of  lessee's  assigning  without  licence, 
see  Lease. 

conditions  in  restraint  of,  see  Alienation. 

ASSURANCE,  (see  Deed.} 

ATTAINDER,  (see  Crown)  141,  n.  (x) 
of  deeds  by  persons  attainted,  59,  n.  (b) 
recovery  by  tenant  in  tail,  after  attain- 
der of  treason,  see  Recovery. 

ATTESTATION, 

form  of  in  a  will,  (see  Will)  400,  n.(k) 
form  of  in  a  deed,  see  Deed. 

ATTORNEY, 

where  deeds,  leases,  &c.  may  be  exe- 
cuted by  attorney,  see  Deed.  Lease. 

ATTORNMENT, 

is  the  agreement  of  the  tenant  to 
the  grant  of  the  seigniory,  or  of 
a  rent;  or  the  agreement  of  the 
donee  in  tail  or  tenant  for  life  or 
years,  to  a  grant  of  a  reversion  or 
of  a  remainder  made  to  another; 
but  such  attornments  are  rendered 
unnecessary  by  the  statute  of  4  Ann. 
ch.  10.  s.  9 ; — this  statute  however 
provides  that  no  tenant  shall  be 
prejudiced  by  payment  of  rent  to 
any  grantor  or  conusor,  or  by  breach 
of  condition  for  non-payment  of  rent 
before  notice  shall  be  given  to  him 
of  such  grant  by  the  conusce  or 
grantee,  253,  &  n.  (a) 

AVERMENT, 

when  uses  may  be  averred  upon  re- 
coveries, fines,  &c.  see  Use.  Fine. 
Recovery. 

may  be  made  to  prevent  use  resulting 
in  a  fine,  &c.  20,  n.  (1),  37,  n.  (n) 

AVOIDANCE,  (see  Condition.) 
of  leases,  see  Lease. 
of  deeds  for  fraud,  &c.  see  Deed. 
when   deeds,   and  the  estate   thereby 
made,  being  good   at  first,  may  be- 
come void   by  matter  ex  past   facto, 

2«4 ;  t 

when  a  recovery  nm  be  avoided,  and 
t'->r  what  cause,  and  bv  whom,  and 
how,  40/18,  i;>,  n.  (f) 
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AWARD,  (sec  Condition.    Obligation.) 

must  not  be   made  conditionally,   bu 

a  submission  to  an  award  may,  Hi 

if    money  is   awarded     and     no    time 

fixed,     it    must   be  paid  in  a    con 

venient  time,  3/1 

BANKERS, 

of  bonds   given  by  clerks    to  bankers 

for  the   faithful    discharge  of  thei 

duty,  (see  Obligation)        381,  n.  (a 

BANKRUPT, 

person  becoming  bankrupt  who  has 
a  general  power  of  appointment — 
effect  of,  (see  the  act  4  Geo.  4.  c.  16 
s.  77)  66,  n.  (s 

effect  of  voluntary  settlements  b^ 
persons  becoming  bankrupt,  67,  n 
persons  subject  to  the  bankrupt  laws 
cannot  give  a  security  on  the  eve  01 
or  in  contemplation  of  bankruptcy 
to  one  creditor  in  preference  to  the 
rest,  366  h,  &  n.  J 

bargain  and  sale   by  commissioners  oi 
bankrupt's   estate,  need   not  be  en- 
rolled within  six  months,  277,  n.  (f ) 
effect  of  bankruptcy  before  enrolment 
of  bargain  and  sale,  266,  n.  (c) 

an  execution  cannot  be  enforced 
against  the  goods  of  the  bankrupt, 
where  it  is  sued  out  after  the  issu- 
ing of  the  commission,  366,  n.  (1) 
the  crown  cannot  take  a  bankrupt's 
goods  in  execution,  where  they  have 
been  assigned  prior  to  the  teste  of 
the  writ  of  execution,  either  to  his 
assignees  or  to  his  provisional  as- 
signee, ib.  n. (p) 
for  penalties  and  duties  under  some  of 
the  revenue  acts,  the  bankrupt's 
effects,  which  were  liable  to  be  sold 
for  such  penalties  or  duties,  may  be 
seized  and  sold  by  the  crown,  not- 
withstanding an  assignment  to  the 
assignees  previous  to  the  teste  of 
the  writ  of  extent,  and  the  same  is 
the  case  as  against  a  previous  exe- 
cution at  the  suit  of  a  subject, 

366  p,  n.  || 

as  to  bankrupt's  real  estate,  his  bank- 
ruptcy in  no  wise  affects  the  rights 
of  the  crown,  366  p 

if  a  bond  given  for  payment  of  money 
upon  a  contingent  event,  and  the 
obligor  becomes  bankrupt  before 
the  contingency  happens,  obligee 


BANK  RUPT— (continued.) 

cannot  prove  under  the  commission, 
395,  n.  (x) 

if  an  annuity  secured  by  bond,  and 
obligor  becomes  bankrupt  before 
breach  of  condition,  annuitant  may 
prove  under  commission,  (see  act 
of  4  Geo.  4,  ch.  16)  ib. 

conditions  of  re-entry  are  sometimes 
extended  to  the  bankruptcy  of  the 
lessee,  284,  n.  (s) 

assignees  of  bankrupts,  how  far  liable 
to  covenants  entered  into  by,  180 

where  lessee  who  becomes  bankrupt 
will  be  relieved  from  payment  of 
rent,  284  ft 

BAR, 

where  parties,  privies,  and  strangers 
barred  by  fine,  or  by  line  and  non- 
claim,  M3e  Fine. 

when  and  where  fine  will  operate  by 
way  of  estoppel,  see  Estoppel.  Fine. 

BARGAIN  AND    SALE,   (see  Deed. 

Exposition  of  Deed.    Grant.) 
what  it  is,  and    how  it  operates, 

221,  &  n.  (a),  502,  n.  (a) 

for  what  consideration  it  must  be  made, 

221,  &  n.  (b),  222 

where  a  consideration  may  be  averred, 
222,  &  n.  (n) 

no  use  can  arise  on  it  in  favor  of  any 
person  from  whom  the  consideration 
does  not  move,  225,  n.  (u) 

bargainee  cannot  be  seized  to  the  use 
of  another,  50J) 

by  what  instrument   bargain   and   sale 
must  be  made,  221,  n.  (c)  &  (d),  222 
what  words  will  make  a  bargain   and 
sale,  222,  &  n.  (m) 

in  what  case  the  words  "  grant,  bar- 
gain and  sell"  amount  to  covenants 
for  the  title  on  the  part  of  the 
bargainer,  223,  n.  (q) 

in  what  case  bargain  and  sale  must 
be  enrolled,  and  in  what  courts, 

221,  n.  (a),  223,  4 

on  a  bargain  and  sale  of  lands  fur  years, 

where  term  created  dc  navo,  a  good 

use  will  arise  without  enrolment,  504 

must    be    enrolled    within     six    lunar 

months,  222,  et  infra 

in  what   cases   need   not    be  enrolled, 

507,  n.  (i) 

the  conveyance  by  commissioners  of 
bankrupt's  estate,  (commonly  called 
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BARGAIN  AND  SALE— (continued.) 
bargain  and  sale)  need  not  be  en- 
rolled within  six  months,  227,  n.  (f ) 

when  enrolment  shall  have  relation  to 
the  date  of  the  deed,  *2'2(>,  <>t  infra 

where  there  are  two  bargains  and  sales 
of  the  same  lands,  if  the  first  is  en- 
rolled within  six  months,  the  first 
bargainee  shall  be  preferred  although 
the  second  first  enrols  his  deed, 

22<J,  n.  (z) 

death  of  any  of  the  parties  before  en- 
rolment— effect  of,  224 

effect  of  bankruptcy  before  enrolment 
of  bargain  and  sale,  22(>,  n.  (c) 

office  copy  of  enrolment,  where  evi- 
dence, 224,  n.  (r) 

the  effect  of  bargain  and  sale,  and 
what  may  be  conveyed  by  it, 

221,  et  infra 

no  contingent  remainders  can  properly 
be  limited  by  a  bargain  and  sale,  nor, 
generally  speaking,  can  powers  to 
lease,  or  sell  and  exchange,  be  cre- 
ated by  it,  225,  n.  (u) 

of  a  bargain  and  sale  of  a  right  of  way, 

221,  n.(h) 

of  goods  and  chattels,  223,  4 

of  personal  property — what  alters  the 
property,  224,  5 

bargain  and  sale  is  not  so  strong  a  con- 
veyance as  a  feoffment,  as  it  merely 
passes  what  may  lawfully  pass, 

221,  n.  (f) 

how  bargain  and  sale  shall  he  con- 
strued, 100,  225,  6,  7 

bargain  and  sale  may  enure  as  a  grant, 

224 

bargain  and  sale  may  enure  as  a  cove- 
nant to  stand  seized,  ib. 

bargain  and  sale  of  land  without  saying 
for  what  estate,  creates  an  estate  for 
lite,  10(>,  523 

rent  or  condition  may  be  reserved  by 
bargain  and  sale,  '2-21,  227 

BARON  AND    FEME,  (see  Husband 

and  Wife.) 
of  fine  by,  see  Fine.' 
husband    may  convey  to    his    wife    by 
means  of  the  statute  of  uses, 

205,  n.  (m) 

in  what  cases  \\ite  will  be  entitled  to 
a  settlement  out  of  her  equitable 
property  a-ainst  her  husband's  as- 
signees, <.Vc.  and  where  not, 

333,  u.  (1) 


BARON  AND  FEME— (continued.) 

in  what  cases  wife  may  waive  her  right 
to  her  equitable  property,  333,  n.  (1) 

when  husband  and  wii'e  are  seised  by 
entireties,  he  cannot  sever  the  joint 
tenancy,  and  if  he  dies  in  his  wife's 
life-time,  lie  can  make  no  disposi- 
tion of  the  lands,  423,  n.  (s) 

a  man  may  sell  and  dispose  of  chattels 
real  which  he  has  in  right  of  his 
wife,  and  if  he  does  not  do  so,  and 
survives  his  wife,  they  become  ab- 
solutely his  own,  431,  n.  (p) 

but  if  he  dies  before  his  wife,  without 
having  made  any  disposition  of 
them,  he  cannot  dispose  of  them  by 
will,  ib. 

of  leases  by  the  husband  of  lands  he 
and  his  wife  are  seised  of  in  fee- 
simple  or  fee-tail,  in  the  right  of 
the  wife  or  jointly  with  her,  280 

and  he  may  grant  an  under-lease  of 
them,  ib.  n.  (t) 

and  an  nnder-lease  to  commence  even 
after  his  death  will  be  good  against 
his  surviving  wife,  ib. 

whenever  he  can  alienate  or  underlet 
his  wife's  leaseholds  by  an  actual 
assignment  or  lease,  a  contract  or 
agreement  for  a  lease  will  bind  them 
in  equity,  ib. 

a  lease  of  his  wife's  freehold  lands  is 
not  absolutely  void  on  the  husband's 
death,  but  voidable  only  by  the 
entry  of  the  wife,  ib. 

agreement  by  husband  for  an  under- 
lease of  his  wife's  freehold  will  be 
enforced  against  the  wife  if  she 
survives  her  husband,  *27'2  tt 

if  woman  obligee  take  the  obligor  to 
husband,  in  what  case  obligation 
discharged,  395,  &  n.  (a) 

effect  of  feoffment  by  husband  of 
wife's  land,  (see  Feoff  went)  207,  « 

of  warranty  of  wife  tenant  for  life  ex 
prnrisioiic  riri,  189 

husband  entitled  to  administration  to 
the  chattels  of  his  deceased  wife, 
which  he  had  not  possessed  during 
coverture,  474,  n.  (a) 

but  if  husband  dies  without  obtaining 
administration,  or  obtaining  it  with- 
out reducing  the  chattels  into  pos- 
session, in  these  cases  wife's  next  of 
kin  entitled  to  administration,  but 
in  trust  tor  the  husband's  personal 
representatives,  ib. 
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BEQUEST,  (see  Will.) 

of  goods  and  chattels,  what  passes 
thereby,  447 

of  moveables,  what  passes  thereby,  ib. 

of  household  stuff',  what  passes  there- 
by, ib. 

of  utensils,  what  passes  thereby,      ib. 

of  household  goods  and  furniture, 
what  passes  thereby,  ib. 

to  children  as  a  class,  what  children 
entitled,  44G,  n.  (u) 

for  surreptitious  purposes,  455,  n.  (q) 

BISHOPS, 

of  leases  by  bishops  or  other  spiritual 
or  ecclesiastical  persons,  of  lands 
they  have  in  right  of  their  churches, 
&c.  and  what  leases  made  by  such 
persons  will  bind  their  successors, 
and  what  not,  (see  Lease)  281 

BOtiA  NOT AB  ILIA, 

as  to  what  is  bona  notabilia,  462,  n.  (x) 

EONA  PARAPHERNALIA, 

of  wife's  bona  paraphernalia,  409,  n.(o) 

BOND,  (see  Obligation.    Acquittance.) 

for    the    performance   of    covenants, 

where  advisable  to  take,    161,  n.(g) 

the  chamberlain  of  the  city  of  London 

may   take  a  bond  to  him   and    his 

successors  for  the    benefit  of    the 

orphans'  fund,  376  a,  n.  (g) 

BUILDINGS,  (see  Insurance.} 

of  building  and  repairing  leases,  (see 

Lease)  270,  n.  (a) 

of  agreements  for  building  leases,  (see 

Lease)  272,  n. 

of  insuring  buildings,  see  Lease.   .    • 

CANCELLATION, 

of  cancelling  a  deed  or  will,  see  Deed, 
Revocation,  Will. 

CESTUI  QUE  USE, 

who  may  be,  (see  Use)  508 

CHAMBERLAIN  OF  LONDON, 

may  take  a  bond  to  him  and  his  suc- 
cessors for  the  benefit  of  the  orphans' 
fund,  376  «,  n.  (g) 

CHANCERY,  (see  Equity.) 

CHARGES, 

of  destroying  or  affirming  charges  by 
recovery,  see  Recovery. 

CHARITABLE  USES,  (see  Use.) 
of  charitable  uses,  516 

devise  of  lands  to  charitable  uses,  see 
Will. 


CHARITABLE  US E$-r(conti?mcd.) 
in  conveyances  for  charitable  uses  or 
purposes,  the  requisites  of  9  Geo.  2. 
ch.    36,   must   be    attended    to;  no 
devise    of  lands  for  charitable  pur- 
poses is  good,  516,  n.  (c) 
by    tbe   reservation    of  rents   or  any 
other   thing,    a   conveyance    for    a 
charitable  purpose  is  rendered  void, 
517,  n.(d) 

bequest  of  money  for  charitable  pur- 
poses where  good,  415,  n.  (s) 

CHARITY  LANDS, 

leases  by  trustees  of,  (see  Lease) 

267,  n.  (h) 

when  the  purchaser  of  charity  lands 
with  notice,  expends  money  in 
buildings,  he  may,  with  the  con- 
sent of  the  Attorney-General,  have 
compensation  for  what  he  had  ex- 
pended, ^PP*  «*54 

CHATTELS,  PERSONAL, 

will  of,  seem//. 

when  and  against  whom  chattels  may 

be  taken  in  execution,  see  Execution. 
of  trusts   relating  to,   and    the    duty 

of  trustees,  (see  Use)  526 

CHATTELS,  REAL,    (see  Baron  and 

Feme)  431,  n.  (p) 

of   trusts    relating  to,    &c.  (see    Use) 

526 

a  use  cannot  be  created  in  a  term  of 
years  or  other  chattel  interest  in 
lauds,  (see  Use)  506,  n.  (d) 

CHESTER, 

fines  may  be  levied  in  the  palatine  and 
portrnote  courts  of  Chester,  and 
when  duly  proclaimed  will  bar  es- 
tates tail,  (see  Fine)  10,  n.  (f ) 

CHILD, 

en  venire  sa   mere,  in  what  cases   and 

how  far  considered    as  a  person  in 

esse,  274,  n.(c).  335,  n.(n). 

446,  n.  (v) 

in  what  cases  a  child  to  whom  a  con- 
tingent remainder  is  limited,  and 
who  is  en  ventrc  sa  mere  at  the  de- 
termination of  the  particular  estate 
will  take,  446,  n.  (r) 

may  take  a  legacy  or  be  appointed 
executor,  (see  Will)  414,  n.  (o) 

CHOSES  IN   ACTION,  (see   Assign- 

ment.     Bond.     Obligation.) 
not  assignable  at  law,  97,  n.  (q) 


INDEX. 


577 


CHURCH   LIVING,  (sec   Advowson.) 

bond,  &c.  for     resignation   of,   when 

bad,  (see  Obligation)        132,  n.  (y) 

devise   of  next   presentation   to,  (see 

Will)  432 

CITATION,  (see  Administration) 

491,  n.  (y) 
CITIES, 

fines  may  be  levied  by  custom  in  the 
courts  of  cities,  (see  Fine)  10,  n.  (f ) 

but  will  not  bar  estates  tail  when  levied 
in  these  courts,  ib. 

CLAIM, 

fine  may  be  avoided  by  claim,  and  by 
whom  such  claim  must  be  made, 
and  within  what  time,  23.  29.  33.  35 

CODICIL,  (seem//.) 

COHABITATION, 

bonds  given  to  a  woman  in  considera- 
tion of  future  cohabitation,  are  bad, 
(see  Obligation)  371,  n.  (o) 

COLLATERAL  LIMITATIONS, 

destroyed  by  recovery,  (see  Recovery) 
40,  &  n.  (in) 

COLLATERAL  SECURITY, 
bonds  given  as,  see  Obligation. 

COLLATERAL   WARRANTY,   (see 

Warranty.) 

COMMISSION  OF  BANKRUPTCY, 

(see  Bankrupt.   Execution.) 

COMMISSIONERS, 

of  bankrupts,  see  Bankrupt. 
for   taking   acknowledgment   of  fines, 
see  Fine. 

COMMON, 

of    releases   of    common  of   pasture, 

(see  Release)  332 

where  grantable,  239,  n.  (y) 

COMPROMISE, 

where  a  compromise  of  a  doubtful 
claim  is  entered  into  fairly  with  due 
deliberation,  the  court  will  not  in- 
quire into  the  adequacy  of  the  con- 
sideration, App.  560 

CONCORD,  (see  Fine.)  15 

CONDITION,  (see  Obligation.  Defeaz- 

ancc.) 

conditions,    what,   81,  117,    122,162, 

170 
their  different  acceptations,        137,  » 


CONDITIO  N— (continued."} 

how  a  condition  differs  from  a  limita- 
tion, 117,  121,  2 

how  it  differs  from  a  power  of  revoca- 
tion, 152 

what  things  may  be  made  and  done 
upon  condition :  and  to  what  things 
a  condition  may  be  annexed,  or  not ; 
and  how  it  may  be  made  and  an- 
nexed thereto,  "  118  &  127 

of  conditions  annexed  to  remainders, 

155 

in  what  a  condition  may  be  contained, 

117 

may  be  inserted  in  the  concord  of  a 
fine  to  re-enter,  17,  22 

may  be  divided  by  act  of  law,     117, 

118,  &  157 

condition  implied  in  law  in  the  estates 
of  tenants  for  life,  years,  curtesy, 
dower,  &c.  that  they  shall  not  make 
greater  estates  than  they  have,  nor 
to  commit  waste,  &c.  126,  n.  (c) 

of  conditions  when  something  is  first 
to  be  done  on  the  other  side, 

137,  n.  (o) 

implied  in  law  in  exchanges,  126 

of  gifts  in  tail  on  condition,  151 

to  what  estates  they  may  be  annexed, 

117 

to  the  grant  of  an  office,  118 

annexed  to  the  limitation  of  an  use  or 
a  trust,  120,  1,  &  126 

condition  annexed  to  a  devise,  (see 
Will)  417,  n.  (n) 

what  words  in  a  will  shall  be  con- 
strued in  the  sense  of  a  condition, 
and  what  not,  4-30,  4o3 

annexed  to  an  estate  tail  destroyed  by 
recovery,  see  Recovery. 

of  express  and  implied  conditions — 
what,  117,  n.(b) 

conditions  precedent  or  subsequent — 
what,  117,  n.  (c),  118 

of  the  difference  between  a  condition 
precedent  and  subsequent,  133 

how  condition  construed,  and  where 
condition  to  defeat,  or  create  an 

'   estate,  133,  4 

in  the  case  of  a  condition  subsequent, 
if  against  law,  the  estate  is  absolute ; 
if  precedent,  both  the  estate  and 
condition  are  void,  129,  132 

conditions  allirmative  and  negative — 
what,  H8 

of  conditions  inherent,  collateral,  re- 


INDEX. 


CONDITION— (continued.} 

strictive,     compulsory,    disjunctive, 
copulative,  &c.  118,  120,  125 

difference  between  copulative  and  dis- 
junctive conditions,  139,  143 

condition  in  the  conjunctive  or  dis- 
junctive— how  to  be  construed  and 
performed,  138,  n.  (q) 

at  what  time  the  condition  must  be 
created  or  annexed,  118.  149 

distinction  between  conditions  annexed 

to  estates  executed  and  executory, 

119,  126,  n.(e) 

should  be  annexed  to  things  executed 
at  the  time  of  making  the  deed,  but 
if  executory  it  may  be  afterwards, 

196 

conditions  to  enlarge  and  defeat  estates, 
118,  120,  n.  (g),  129 

where  it  must  defeat  the  whole  estate 
and  where  it  may  defeat  a   part, 
121,  n.(k) 

conditions  for  avoiding  part  of  the 
estate  only,  126 

conditions  must  defeat  the  entire  estate, 

121,  127 

conditions    to    enlarge    an    estate   and 

what   necessary  to   such   condition, 

125,  128,  9 

condition  to  increase  an  estate  must  be 
construed  liberally,  133 

increased  estate  not  liable  to  mesne 
charges  of  former  owner,  155 

to  abridge  an  estate,  129 

to  defeat  an  estate  construed  strictly, 

133 

cannot  avoid  part  of  an  estate  nor  can 
the  estate  be  void  as  to  one  person 
and  good  as  to  another,  except  in 
case  of  a  condition  annexed  to  an 
estate  by  way  of  use,  121 

but  condition  may  avoid  a  remainder 
without  avoiding  particular  estate, 

120,  1 

difference  between  a  condition  defeat- 
ing the  estate  and  giving  a  right  of 
re-entry,  120 

difference  between  the  destruction  of 
the  particular  estate  at  common  law 
and  under  the  doctrine  of  uses,  ib. 

of  the  nature  of  a  condition  in  deed, 
and  of  a  limitation,  119 

conditional  limitation— what,  1 59,  n.  (b) 

conditions  distinguished  from  a  condi- 
tional limitation,         121,  134,  146, 
150,   I,  £  450 


CONDITION— (continued.} 

of  conditions  in  law — what  shall  be 
said  to  be  a  condition  in  law,  and 
where  an  estate  shall  be  subject  to 
such  a  condition,  125,  6,  &  285 
in  law — to  what  estates,  offices,  &c. 
may  be  annexed,  and  what  a  breach 
of,  148 

ill  law,  when  it  shall  be  said   to    be 
broken,  ib. 

in  fact  and  in  law,  the  distinction  be- 
tween, 120,  1 
what  shall  be  said  a  good  condition  in 
deed  or   limitation   in    its    original 
creation  and  what  not,  126 
what  shall  be  a  breach  of  a  condition 
in  deed,  and  where  a  condition  in 
deed  shall  be  broken  or  not,         143 
when  estate  put  an  end  to  by  condition 
in  deed   all  mesne  charges  and  in- 
cumbrances  avoided,                     154 
when  the  charge,  &c.  is  good,  when 
made  before  breach  of  condition  in 
law,                                                    155 
in  what  cases  an  estate  shall  be   con- 
ditional,  and  what  words  will  make 
a  condition,  and  what  not,  and  how 
a  condition  may  be  known  from  a 
covenant,  or  limitation,    121,  123,  <fe 

125 

when,  and  at  what  time,  and  in  what 
manner  a  condition  must  be  made, 

126 

of  insensible  conditions,  128 

repugnant,  123,  n.  (g),  129,  131 

when  nugatory,  127, 131,  2 

possible  in  part,  148,  157,  132 

impossible,  132 

where  part  is  possible  and  part  im- 
possible, it  is  a  breach  not  to 
perform  the  possible  part, 

133,  &  n.  (a) 

consisting  of  two  or  more  parts  how 
to  be  performed,  ib. 

possible  in  its  creation,  which  be- 
comes impossible  by  the  act  of 
God— the  condition  is  discharged, 
and  the  estate  absolute,  157 

when  condition  is  rendered  impos- 
sible by  the  act  of  the  party — how 
construed,  146 

where  estate  good  and  condition  bad, 
and  where  both  bad,  when  the  con- 
dition is  impossible,  or  becomes  so 
bv  the  actj  of  God,  or  against 
law,  &c.  133,  138,  n.  (g) 
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CONDITION— (continued.) 

difference  between  a  condition  and  a 
covenant,  122 

what  words  will  make  a  condition  or 
covenant,  121,2,3,4,5,6,7, 

129,  132 

where  the  words,  though  sounding  as 
a  condition,  amount  only  to  a  cove- 
nant, 122 

how  a  condition  in  deed  on  a  limita- 
tion shall  be  expounded,  and  how 
it  must  be  performed,  133 

in  respect  of  what  persons  to  be  per- 
formed, 133,  142 

when  and  how  a  condition  or  limita- 
tion shall  be  said  to  be  performed, 
or  not — of  tbe  time  and  place  of  the 
performance,  134,  5,  6 

condition,  who  must  perform,  or  are 
bound  by,  120,417 

infants  or  femes  covert  must  perform 
conditions,  and  are  not  excused  for 
laches,  120,  n.  (i),  148,  9 

Mho  uiaj  take  advantage  of,    120,  127, 
149,  150,  1,  3 

heir  taking  advantage  of,  153 

who  may  elect  to  take  advantage  of 
condition,  148 

when  grantor  of  reversion  may  take 
advantage  of  a  condition,  150,  1,  2 

when  grantee  of  part  of  the  estate,  as 
distinguished  from  part  of  the  land, 
may  take  advantage  of  a  condition, 

151,  2,  8 

where  entry  or  claim  necessary  to 
avoid  an  estate  upon  condition, 

121,  139,  n.  (t),   153,  155 

where  not  necessary,  130,139, 

153, 155 

where  heir  may  or  may  not  enter  for 
breach,  147 

where  grantees  and  assignees  of  re- 
versions may  enter  or  take  advan- 
tage of  conditions,  140,  n.  (z),  150 

who  may  enter  for  a  condition  broken, 
and  what  persons  shall  take  advan- 
tage of  a  condition  or  a  limitation, 
and  who  not,  140,  n.  (y).  &  149 

165,  175 

when  add  how  entry  or  claim  must  be 
made,  154 

when  entry  for  condition  broken  shall 
make  the  estate  void  ab  initio,  and 
when  not ;  and  to  what  intents  the 
lessor,  feoilbr,  &c.  shall  be  adjudged 


CONDITION— (continued.) 

by  his  re-entry  to  be  in,   of  his  first 
estate;  and  to  what  intents  not, 

154 

he  who  enters  by  force  of  a  condition 
made,  shall  avoid  all  charges  on  the 
land  after  condition  made,  as  he 
who  enters  by  force  of  such  con- 
dition, must  have  it  in  the  same 
plight  as  it  was  when  he  parted 
with  it,  121 

he  who  enters  by  force  of  condition 
broken,  or  shall  avoid  all  mesne 
charges  because  lie  is  in  of  his  old 
estate,  154 

if  a  place  is  appointed  to  perform  a 
condition,  it  should  be  observed, 
unless  otherwise  agreed,  136 

who  may  perform  it,  and  within  what 
time  it  must  be  performed, 

134,  n.  (c),   137 

when  a  condition  is  to  be  performed 
where  no  time  is  limited,  134 

where  the  time  of  performing  a  con- 
dition may  be  hastened  by  request, 

ib. 

of  the  necessity,  or  not,  of  requesting 
of  performance,  134  to  138 

where  no  time  is  mentioned,  in  what 
cases  the  grantee  shall  have  during 
his  life,  unless  hastened  by  request, 

135 

where  to  be  performed,  if  no  certain 
place  is  mentioned,  136 

what  a  sufficient  performance  of  a 
condition,  137  to  147 

where  no  one  is  present  to  accept  per- 
formance, or  where  refused — effect 
of,  142 

who  may  require  performance  of  the 
condition,  140 

when  the  heir  may  perform  a  con- 
dition, 144 

where  crown  may  perform  condition 
w  hen  the  party  is  attainted  of  trea- 
son, 140,  n.  (x) 

of  fraudulently  performing  conditions, 

142 

condition  is  performed  where  the  in- 
tent and  meaning  of  the  parties  U 
performed,  though  not  literally, 

*139 

where  the  very  words  are  to  be  ob- 
served, in  order  to  perform  a  con- 
dition, 14L 

3H 
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COND  [TION— (continued.) 

to  purchase  lands,  141 

to  purchase  lands,  if  a  rent  is  bought 
and   not  lands,  this  is  a  good  per- 
formance, 142 
discharged — where,           157,  8,  9,  60 
of  releasing  conditions,  see  Release. 
condition    to   sell   an   estate — what  a 
breach  of,                                       145 
to  enfeoff,                                    134,  141 
to   enfeoff — when    and   where  to   be 
tendered,                                          136 
to  re-enfeoff,                              141,  146 
to  grant  an  advowson  or  a  rent,       134 
to  make  an  estate,  or  convey,        133, 

139,  146 

for   quiet   enjoyment,    what   shall    be 
deemed  a  breach  of,  166, 170, 

387,  391 

to  make  a  lease,  134,  147 

to  get  the  good-will  of  J.  S.  135 

to    suffer   one   to  come  into  a  house, 

146 

of  re-entry,  see  Lease. 
to  pay  a  rent,  137,  147 

to  pay  a  yearly  rent  or  sum,  146 

where  an  actual  demand  must  be 
made  previous  to  re-entry  for  non- 
inent  of  a  rent  before  condition 
broken,  147,  n.  (c),  App.  544 

to  pay  rent,  and  the  demand  is  made 
to   him    who   afterwards   dies,    the 
condition  is  good,  but  if  before  de- 
mand the  condition  is  broken,    153 
to  pay  money,         134,  5,  7,  141,  2,  3 
to   pay  money  laid   out   by  lessor,  a 
note  thereof  must  be  tendered, 

137 

by  and  to  whom  money  shall  be  paid, 

137,  139 

when  condition  to  pay  money  is   dis- 
charged by  tender,  140 
to  pay  money  or  rent,  where  good  or 
not,                                            127,  136 
breach  of  condition  by  a  mortgagor — 
effect  of,                           140,  &  n.  (z) 
tender  by  mortgagor  to  mortgagee  of 
mortgage  money,              136,  n.  (m) 
\vhere  the  tender  is  made  by  a  stranger, 

140 

where  condition  is  to  pay  money  either 
to  the  heirs  or  executors  of  mort- 
gagee— effect  of,  141,  n.  (d) 
to  acknowledge  satisfaction,  136 
to  deliver  wood  or  corn,  137 
to  give  advice,                                  148 


CONDITION— (continued.} 

to  deliver  household  goods  or  pay 
money,  137,  139 

of  residence,  138,  n.  (p) 

to  dwell  in  the  house,  137 

to  peaceably  suffer  the  doing  of  any 
act — what  a  breach  of,  145 

not  disturb  the  lessor  in  taking  wood, 

137 

not  to  do  waste — what  a  breach  of, 

145 

not  to  disturb — what  a  breach  of,  147 

not  to  be  outlawed — what  a  breach  of, 

ib. 

not  to  molest  copyholders — what  a 
breach  of,  ib. 

against  law — bad,  129,  131 

but  to  prohibit  unlawful  acts — good, 

132 

of  the  difference  between  a  feoffment 
and  bond  on  an  unlawful  condition, 

ib. 

estate  given  upon  condition  to  do  an 
unlawful  act — where  the  estate  good 
and  where  bad,  132 

conditions  to  do  any  thing  against 
public  policy,  or  the  public  good, 
are  bad,  ib. 

in  restraint  of  trade — where  bad  or 
not,  129 

in  restraint  of  marriage  generally — 
bad,  132,  n.  (x) 

but  to  marry  with  consent — not  bad,  ib. 

to  bring  about   marriage — bad, 

L29,  D.  (k) 

to  re-enter  if  grantee  commit  trea- 
son, &c. — bad,  129 

for  the  resignation  of  church  livings — 
where  bad,  132,  n.  (y) 

conditions  annexed  to  gift  of  legacies, 

450,  1,  3 

to  deprive  legatees  of  legacies  upon 
marrying  without  consent, 

132,  n.  (x) 

in  the  concord  of  a  fine,  there  can  be 
no  condition  or  clause  of  re-entry 
for  non-payment  of  rent,  (see  Fine) 

17 

if  a  fine  is  actually  levied  upon  condi- 
tion, with  an  exception  or  clause  of 
re-entry,  it  will  be  good,  ib.  n.  (d) 

when  a  fine  is  levied  to  uses,  a  con- 
dition may  be  inserted  in  a  deed 
declaring  the  uses,  ib. 

if  lessee  for  life,  on  condition  to  have 
the  fee,  grant  an  under-lease,  and 
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CONDITION— {continued.') 

after  granting  such  under-lease  per- 
forms the  condition,  the  under-lease 
is  good — contra  in  the  case  of  the 
crown,  286 

•where  entry  necessary  in  order  to 
avoid  an  estate  of  freehold  under  a 
condition,  3J)7,  n.  (q) 

of  conditions  where  the  act  to  he  done 
is  to  he  done  hy  or  to  a  stranger, 

143 

conditions  to  do  an  act  to  a  stranger 
wlio  dies  before  the  day,  the  con- 
dition must  he  performed  as  nearly 
as  may  be,  144 

when  benefit  limited  to  a  stranger — 
effect  of,  127,  143,  4 

condition — where  estates  may  he  de- 
feated by,  121,  149 

to  whom  such  a  condition  may  he  re- 
served, 121,  n.  (m) 

of  re-entry,  or  that  an  estate  shall  be 
void,  how  it  operates,  127,  139 

against  alienation,  where  good  or  not, 
123,   n.  (q),  129,  30,  1,  3, 
143,  4,  159 

against  alienation  to  a  particular  per- 
son, 130,  n.(p) 

not  to  alienate  till  devisee  arrived  at  a 
certain  age,  131,  n.  (s) 

not  to  sell  to  any  other  till  lessor  re* 
fuse  it — what  a  breach  of,  145 

to  restrain  tenant  in  tail  from  levying 
fines,  or  suffering  recoveries,  &c. — 
bad,  130,  n.(q) 

annexed  to  an  estate  tail,  may  be  de- 
feated by  a  recovery,  121,  n.  (t) 

to  defeat  estates  tail,  121,  n.  (n) 

against  alienation,  construed  strictly, 
123,  n.  (q),  126,  n.  (c) 

against  alienation  in  mortmain — good, 

129 

against  alienation  when  repugnant  to 
estate — bad,  ib. 

against  the  prerogative  of  the  crown — 
bad,  ib. 

not  to  alienate,   what  is  a  breach  of, 

143,4 

against  assignments  in  leases — where 
it  is  repugnant  and  void,  and  when 
not,  123,  n.  (q) 

when  a  lessee  once  assigns  with  li- 
cence, whether  the  lessee  may  or 
may  not  assign  without  further 
licence,  ib. 


CONDITION— (continued.) 

conditions  against  assignments  gene* 
rally,  not  good  against  assignments 
by  operation  of  law,  123,  n.  (q) 

but  a  condition  against  assignment  by 
operation  of  law  is  good,  284*  ' 

where  a  right  of  re-entry  under  a  con- 
dition   is  waived,  123,   n.  (q) 
126,  n.  (c) 

condition  to  re-enter  for  part  of  the 
time — void,  127 

confirmation  of  an  estate  on  condition. 
before  condition  broken,  will  not 
extinguish  the  condition  ;  but  alitcr 
if  condition  broken  ;  and  confirma- 
tion by  a  feoffor  to  the  second  feoffee 
either  before  or  after  condition 
broken,  discharges  it,  317 

when  and  by  what  means  a  condition 
shall  be  discharged  and  extinguished 
for  ever,  or  suspended  for  a  time, 
or  not,  121,  157,  8,9 

if  condition  becomes  impossible  by 
the  act  of  God,  where  discharged, 

157 

where  two  parts  of  a  condition,  one 
becomes  impossible,  the  other  shall 
be  performed,  ib. 

where  destroyed  or  suspended  hy 
act  of  law,  ib. 

where  by  the  act  of  the  parties,       ib. 
by  release,  147  &  159 

by  intermarriage  of  the  parties, 

158 
by  the  act  of  a  stranger,      159 

of  dispensing  with  conditions, 

126,   140 

where  the  non-performance  of  a  con- 
dition may  be  dispensed  with  or 
excused,  133,  n.  (a) 

whether  dispensing  with  one  part  of  a 
condition  is  a  dispensation  with  the 
whole  condition,  126,  n.  (e),  146 

of  reviving  conditions,  126,  n.(e),  159 

how  and  where  condition  may  be 
granted  over,  120 

whether  a  release  may  be  made  upon 
condition,  119 

conditions  may  be  released,  120 

may  be  discharged,  suspended,  or  ex- 
tinguished— where,  1~>7,  8 
159  &  I  GO 

fine,  except  for  further  assurance, 
discharges  a  condition,  158 

of  extinguishing   conditions  bv  a  fine 
3  112 
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CONDITION— (continued.) 

levied  by  the  party,  entitled  to  the 
benefit  of  it ;  or  by  way  of  non- 
claim  where  levied  by  the  party  in 
possession,  ,  152,  n.  (a) 

effect  of  feoffment  in  destroying  con- 
ditions, 370 

effect  of  recovery  in  destroying  con- 
ditions, (see  Recovery)  40,  n.  (m) 

fine  sur  release  does  not  extinguish 
conditions,  see  (Fine)  35 

in  what  case  confirmation  of  an  estate 
which  is  subject  to  a  condition,  will 
extinguish  the  condition,  and  when 
not,  317 

condition  defeated  by  a  limitation  of  a 

remainder,  17,  120, 1,  130, 

153,  157,  450 

difference  between  disablement  of 
feoffor  and  feoffee  to  perform  con- 
ditions, 146 

concealment  or  ignorance  of  a  con- 
dition, 148 

of  waiver  of  forfeiture  for  condition 
broken,  (see  Leases)  153,  159 

condition  gone  by  merger,  152 

of  the  apportionment  of  conditions, 

152,  7,  8,  9 

equity  will  give  relief  for  breach  of 
condition  when  compensation  can 
be  made,  and  when  this  will  be 
done,  159,  n.  (b) 

quaere,  whether  a  condition  may  ope- 
rate as  a  contract  in  equity  to  sur- 
render to  the  assignee  of  a  reversion, 

153 
CONDITIONAL  DEVISE,  (see  Will.) 

CONDITIONAL  LIMITATION, 

fines  by  persons  having  conditional 
limitations— effect  of,  14,  n.  (t).  22 

CONFIRMATION,  (see  Bargain  and 
Sale.  Feoffment.  Fine.  Grant.) 

what,  and  how  and  by  what  words  it 
may  be  made,  311, 12,  16,  n.(w) 

of  confirmations  in  law,  and  confirm- 
ations in  deed,  311 

where  deed  will  operate  as  a  con- 
firmation, 83 

fine  may  operate  as  a  confirmation, 
(see  Fine)  34 

the  nature  and  effect  of  confirmation — 
as  to  make  good  a  wrongful  estate, 
or  enlarge  a  rightful  one,  ib. 

what  confirmations  may  be  made,  and 
what  shall  be  said  to  be  a  good, 


CONFIRMATION— (continued.) 

express,  or  implied  confirmation,  of 
not,  312 

in  confirmations  by  deed,  the  deed 
must  contain  apt  words  of  confirma- 
tion, 314 

in  order  to  a  confirmation,  there  must 
be  a  precedent  rightful  or  wrongful 
estate  in  him  to  whom  the  confirma- 
tion is  made,  312 

the  precedent  estate  must  continue 
until  the  confirmation  is  actually 
made  ;  as  in  the  case  of  a  voidable 
estate,  the  confirmation  must  be 
made  before  the  estate  be  made 
actually  void  by  entry,  314 

but  if  the  precedent  estate  was  actu- 
ally avoided  before  confirmation,  yet 
the  intended  confirmation  might 
perhaps  operate  in  some  other  way, 

ib.  n.  (o) 

the  estate  precedent,  and  also  that 
which  is  to  be  confirmed,  must  be  a 
lawful  estate,  314 

the  confirmor  must  have  an  estate  and 
property  in  the  thing  whereof  the 
confirmation  is  made,  313 

where  a  confirmation  is  by  fine  by  a 
person  who  had  no  estate  in  the 
thing  confirmed,  the  fine  might  ope- 
rate by  estoppel,  ib.  n.  (i) 

a  confirmation  to  him  that  hath  nothing 
in  the  land  is  void,  but  in  such 
case  the  instrument  which  pur- 
ported to  be  a  confirmation,  might 
perhaps  operate  in  some  other  way, 
313,  &  n.  (h) 

of  confirmations  by  and  to  joint-te- 
nants and  tenants  in  common, 

318,  &  n.  (c) 

joint-tenants  cannot  confirm  to  one- 
another,  but  may  release, 

314,  &  n.  (m) 

in  what  cases  the  estate  of  confirmee 
may  be  enlarged  by  confirmation, 

314,  15 

in  what  cases  confirmation  may  be  for 
part  of  the  estate,  316 

in  what  eases  confirmation  of  a  par- 
ticular or  partial  interest  is  a  con- 
firmation of  the  whole  estate, 

318,  et  infra 

in  what  cases  confirmation  of  the 
estate  of  one  person  is  also  a  con- 
firmation of  the  estate  of  another, 
and  where  not, 
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CONFIRMATION— (continued.) 

where,  in  deeds  of  confirmation,  there 
must  be  a  limitation  of  the  estate, 

315 

confirmation  by  the  disseisee  to  the 
disseisor  is  good  without  the  word 
"  heirs,"  ib. 

in  what  cases  disseisee  may  partially 

confirm  the   estate  of  the  disseisor, 

317,  n.  (x),  <&  319 

to  the  validity,  in  equity,  of  a  con- 
firmation, the  conlirmor  must  know 
the  nature  and  extent  of  the  interest 
which  he  deprives  himself  of  by 
means  of  the  confirmation, 

312,  n.  (f) 

if  a  confirmation  is  carried  further 
than  the  parties  intended,  equity 
will  restrain  its  operation  to  the 
extent  of  the  intention,  317,  n.  (y) 

in  what  cases  confirmation  of  Dean 
and  Chapter  is  necessary  to  perfect 
the  grant  of  bishops,  deans,  &c. 

311  * 

in  some  cases  an  abridgement  of  ser- 
vices, &c.  may  accompany  a  con- 
firmation, 316,  18 

in  what  case  confirmation  of  an  estate, 
which  is  subject  to  a  condition,  will 
extinguish,  and  when  it  will  not 
extinguish  the  condition,  317 

where  and  by  what  means  a  feoffment, 
gift,  grant,  or  lease,  or  the  estate 
thereby  made,  being  void  or  void- 
able at  the  first,  may  be  confirmed 
or  become  good  by  matter  ex  post 
facto,  287 

where  a  transaction  is  in  itself  illegal, 
being  malum  pro/libitum,  tnalum  lit 
se,  or  contra  bonos  mores,  or  contrary 
to  the  policy  of  the  law,  there  no 
confirmation  or  release  of  right, 
will  give  the  transaction  validity, 

CONSIDERATION,  (see  Bargain  and 
Sale.  Covenant  to  stand  seised.  Feoff- 
incut .  Fine.  Grant.  Lease.) 

meaning  of  the  expression  "  good  con- 
sideration" in  the  stat.27  Eliz.  ch.  24. 
64,  n.  (ui) 

where  the  thing  granted  is  executory 
and  the  cause  or  consideration  of 
the  grant  fails,  the  grant  becomes 
void,  285 

where  a  compromise  of  a  doubtful 
«lajm  is  entered  into  fairly  with  due 


CONSIDERATION— (continued.) 

deliberation  and  consideration,  the 
court  will  not  inquire  into  the  ade- 
quacy of  the  consideration, 

A  pp.  560 

where  a  consideration  may  be  averred, 
222,  n.  (n).  510 

for  what  consideration  a  bargain  and 
sale  must  be  made,  221,  n.  (b).  222 
of  the  cause  or  consideration  to  raise 
an  use,  and  what  shall  be  a  suffi- 
cient consideration  to  alter  an  use 
or  not,  (see  Use)  510 

CONSTRUCTION, 

of  supplying  or  rejecting  words  in  the 
construction  of  deeds,  101,  n.  (y) 

252,  n.(u) 

CONSTRUCTION   OF  DEEDS,  (see 

Deed.) 

of  the  rules  of  construction  in  grants 
and  deeds,  85,  n.(a).  106,  n.  (c). 

253,  n.  (y) 
bargain  and  sale  may  enure  as  a  grant, 

(see  Bargain  and  Sale)  224 

of  deeds  where  there   are  latent  and 

patent  ambiguities,  86,  n.  (d) 

where  a  conjunction   copulative   shall 

be   contrued    disjunctively  aud   r>rc 

versa,  ib. 

where   parties    have     acted  under   an 

erroneous    construction    of    deeds, 

equity  will  not  hold  them  bound   by 

construction,  208,  n.  (b) 

CONTINGENT     ESTATES      AM) 
INTERESTS, 

whether  grantable  or  assignable, 

239,  n.  (e).  242,  n.  (q) 
of  fines  by  persons  having, 

14,  n.  (t).  22 

effect  of  feoffiuent  in  destroying   con- 
tingent estates,  204,  221 
when  devisable,  (see  Will)  421,  n.  (r). 
428,  n.  (t).  434  a.  &  n.  f 

CONTINGENT  REMAINDERS, 

effect  of  feoffment  in  destroying, 

204,  221,  n.  (f) 

no  contingent  remainders  can  pro- 
perly be  limited  by  a  bargain  and 
sale,  225,  n.  (n) 

recovery  by  owners  of  contingent  in- 
terests—effect  of,  49,  n.  (f) 
where    tlu>v  inav  be  destroyed, 

2 35,  n.  (n) 
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CONTINGENT      REM  AINDERS- 

(continved.) 

where  limited  to  a  child  not  born  till 
after  father's  death,  may  take,  though 
no  estate  limited  to  trustees  to  pre- 
serve, 235,  n.  (n) 

where  a  limitation  to  the  heir  of  J.  S. 
has  been  held  to  give  a  vested  es- 
tate to  the  heir  apparent  of  J.  S. 
during  J.  S.'s  life-time,  237,  n.  (s) 

where  void  ab  initio,  238,  n.  (z) 

whether  a  devise  to  two  or  more  trus- 
tees, and  the  survivors  and  survivor 
of  them,  upon  trust,  to  sell,  gives 
the  survivor  a  contingent  estate, 

14,  n.  (t) 

whether  destroyed  by  fine,  afterwards 
reversed  for  error,  35,  n.  (i) 

CONTINGENT  USES, 

of  contingent  uses,  509,  516 

when  and  how  executed,  506 

where  devisable,  (see  Will}  428,  n.  (t) 
CONTRACT,  (see  Agreement.} 

when  a  covenant  will  amount  to  a  con- 
tract or  agreement,  see  Covenant. 

where  a  revocation  of  a  previous  will, 
see  Revocation. 

where  a  contract  is  entered  into  for  the 
purchase  of  land,  and  purchaser  de- 
vise the  land,  in  what  cases  the  de- 
vise will  be  revoked  in  equity,  (see 
Will}  428,  n.  (y) 

CONTRIBUTION, 

of  the  right  of  contributions  amongst 

sureties,  (see  Obligation)   376,  n..(b) 

CONUZANCE, 

or  acknowledgment  of  fines,  see  Fine. 
CONUZEE,  (see  Fine.} 
CONUZOR,  (see  Fine.) 

CONVEYANCE,  (seeBargain  and  Sale. 
Covenant  to  stand  seised.  Deed. 
Feoff'ment.  Fine.  Grant.  Lease  and 
Release.) 

who  to  prepare  conveyance  in  sales, 

168,  n.  (o) 

where  a  person  who  has  both  a  power 
and  an  estate  or  interest,  conveys 
both  under  the  power,  and  by  force 
of  the  interest,  how  such  convey- 
ance shall  be  construed  where  it 
would  operate  one  way  under  the 
power  and  another  as  a  conveyance 
under  the  interest,  177,  n,  (d) 


X)N  V  K  YANC  ^-(continued.) 
of  aiding  and  making  good  a  defective 
conveyance,  as  a  feotfment  without 
livery,  &c.  209,  n.  (b) 

when  equity  aids  defective  convey- 
ances, the  grantee  will  hold  the 
estate  discharged  of  all  mesne  in- 
cumbrances  made  by  the  grantor, 

ib. 

in  what  cases  equity  will  aid  or  make 
good  defective  or  erroneous  con- 


veyances, 


ib. 


conveyances  and  grants  will  be  pre- 
sumed after  a  long  quiet  possession, 
229,  &  n.  (g) 

what  should  be  attended  to  in  the  de- 
scription of  the  parcels  in  a  con- 
veyance, (see  Parcels)  246,  n.  (e) 

COPARCENERS, 

fine  by  coparceners,  effect  of,  (see 
Fine)  14,  &  n.  (v).  App.  543 

COPARTNERS, 

if  the  crown  seize  the  goods  of  a  per- 
son who  is  a  copartner  in  trade 
with  others,  the  crown  is  only  enti- 
tled to  such  interest  as  the  debtor  is 
entitled  to  after  the  partnership 
debts  are  satisfied,  (see  Crown} 

366,  n.  (r) 

COPYHOLDERS, 

of  fines  by,  see  Fine. 

of  fine  and  feofl'ment  by,          19,  n.  (i) 

of  leases  by,  see  Lease. 

of  recoveries  by,  see  Recovery. 

COPYHOLDS, 

surrenders  of,  310 

till  admittance  of  surrenderee,  surren- 
deror continues  tenant,  and  no  in- 
terest vests  in  surrenderee,  ib. 

as   to  devising  copyholds,  (see  Will) 

420,  n.  (1) 

where  a  feme  covert  may  devise  copy- 
holds, (see  Will)  414,  n.  (m) 

of  recoveries  of  copyholds,  41 

whether  copyholds  are  within  the 
meaning  of  the  act  relating  to  es- 
tates tail  in  women  seised  ex  provi- 
sione  viri,  28,  n.  (q) 

in  case  of  escheat  the  lord  can  re- 
grant  the  lands  as  copyholds, 

156,  &  notes 

if  the  lord  (provided  he  is  seized  of  a 
manor  iu  fee)  ouce  treats 
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COPYHOLDS— (continued.) 

which  may  conic  to  him  by  escheat, 
&c.  as  freehold,  they  can  never  after- 
wards he  granted  as  copyholds, 

334,  n.  (y) 

lease  for  more  than   a  year  hy  a  copy- 
holder, without  licence,  a  forfeiture, 
267,  n.  (h) 

whether  copyholds  within  the  meaning 
of  the  act  of  the  27  Uliz.  as  to  vo- 
luntary settlements,  02,  n.  (f ) 

as  to  the  different  ways  in  which  the 
copyhold  tenure  may  hecorne  extin- 
guished hy  union  with  the  freehold 
in  the  lord,  334,  n.  (x) 

CORPORATE  TOWNS, 

Jim's  may  be  levied  by  custom  in  the 
courts  of,  10,  n.  (f ) 

but  will  not  bar  estates  tail  when  levied 
in  tliese  courts,  (see  Fine}  ib. 

CORPORATIONS, 

where  they  may  be  grantors  or  grantees 

of  leases,  (see  Lease)         207,  n.  (h) 

282,  n.  (d) 

when  grant  to  a  corporation  good,  and 

when  not,  229,  233 

cannot  be  seized   to  an  use,  (see  Use) 

508 

CORPORATIONS  AGGREGATE, 

when  barred  by  fines,  (see  Fine) 

14,  n.  (w).  22 

CORPORATIONS      ECCLESIASTI- 
CAL, 

when  barred  by  fines,  (see  Fine)         7 

CORPORATIONS    LAY  AND  AG- 
GREGATE, 

effect  of  fines   by,   (see  Fine) 

14,  n.  (w).  22 

CORPORATIONS  SOLE, 

capable  of  granting  by  deed,  may  levy 
fines,  5  * 

COUNTERPARTS,  (see  Deed.) 

COY  I- N  A  NT,  (see  Bargain  and  Sale. 
Dad.  Fcoft'htent.  Fine.  Grant. 
Lease  and  lie  lease.) 

what,  100,  &  n.  (a) 

how  may  be  created,  177,  n.(bj 

who  may  t;ikn  advantage  of,     149,  !•'>:> 
express  or  implied,    16*0,  &  n.(l>),  175 
distinction    between  express  and    im- 
plied covenants,  100,  &  n.  (b) 


COVENANT— (continued.) 

operation  of  implied  covenants  may 
be  restrained  by  express  covenants, 

100,  &  n.  (b) 
of  the   implied   covenant,   in  a  lease, 

for  quiet  enjoyment  by  the  lessee, 

105 

an  express  covenant  in  a  lease  for 
quiet  enjoyment,  takes  away  the 
implied  covenant — not  so  in  the 
case  of  express  and  implied  war- 
ranties, 105,  180 

of  covenants,  real  or  personal, 

161,  &  n.  (a) 

inherent  covenants — what,  161 

who  may  take  advantage  of  them,  17(5 

collateral  covenant — what— and  effects 
of,  101,  &  n.  (f ),  179,  n.  (n) 

who   may  take  advantage  of  them, 

170 

though  the  estate  ceases,  a  collateral 
covenant  may  remain  in  force,  ib. 

affirmative  covenants — what, 

101,  &  n.  (h) 

negative  covenants — what,  ib. 

covenant — executed — what,  101 

executory  covenant — what, 

101,  &n.  (i) 
what  will  amount  to  a  covenant, 

101,  &n.  (1),  103 

covenant   cannot   be  without  writing, 
except  by  custom,         101,  &  n.  (k) 
no  particular  technical  words  are  ne- 
cessary to  make  a  covenant, 

101,  &  n.  (1) 

in  what  case  words,   sounding  in   co- 
venant, will  amount  to  a  lease,  161, 
103,  207,  n.(c)&(d).  271,  497 
where   a    covenant  will  amount  to  a 
contract  or  agreement,      162,  n.  (i) 
where  it  will  amount  to  a  gift, 

162,  105 
where  it  will  operate  as  a  release, 

85,  103,  4 

what  words  will  be   held  to  amount 
to  a  covenant,  and  what  words  to  a 
condition,  or  to  both,  122,  102,  179 
in  what  case  words,  sounding   in  war- 
ranty, will  amount  to  a  covenant, 

162,  &  n.  (o),  103,  105,  0 
of   the  difference    between   covenants 
and  warranty,  103,   l(>7 

a  grant  may  be  construed  as  a  cove- 
nant, 103 
of  the   use   and  operation  of  a 
nant,                                  Itil,  &  ii. 
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COVENANT— (continued.} 

how  a  covenant  in  deed  or  in  law  shall 
be  taken  and  expounded,  and  how 
it  shall  be  performed,  166 

covenant  shall  be  taken  most  stronglv 
against  covenantor,  ib. 

what  are  good  covenants  or  not, 

163,  4,  5 

what  shall  be  said  to  be  a  good  cove- 
nant in  a  deed  upon  which  an  action 
of  covenant  may  be  had,  and  what 
not,  161 

of  joint  and  several  covenants,  and 
the  difference  between  them, 

166,  180,  App.  551 

how  such  covenants  may  be  sued  upon, 
166,  &  n.  (h),  180,  App.  551 

how  two  or  more  covenantees  may  sue 
on  the  covenant,  166,  &  n.  (h),  180 

what  covenants  are  against  law,  and 
void,  163,  et  infra 

covenants  in  restraint  of  trade,  where 
illegal  and  where  not,  163,  &  n.  (u) 

in  restraint  of  alienation,  where  bad 
and  where  good,  and  effect  of  such 
covenant  where  good,  164,  n.  (y) 

not  to  bar  an  entail — effect  of,          ib. 

not  to  exercise  a  leasing  power — effect 
of,  ib. 

not  to  revoke  a  will — effect  of,        401 

what  covenants  are  impossible  and 
void,  164 

where  breach  of  covenant  occasioned 
by  the  act  of  God — effect  of, 

168,  173 

who  shall  he  bound  by  a  covenant ; 
and  against  whom  an  action  of 
covenant  will  lie,  and  where,  177 

where  and  how  far  the  covenantor's 
heir  is  bound  by  the  covenant,  178 

where  and  how  far  executors  and  ad- 
ministrators are  bound,  either  by 
force  of  covenants  in  deed,  or  im- 
plied covenants,  or  covenants  in 
law,  177,  8 

where  bound,  though  not  expressly 
named,  178 

a  covenant  to  produce  title-deeds  runs 
with  the  land  for  the  benefit  of  pur- 
chasers, but  not  for  the  benefit  of 
vendors,  App.  552 

of  covenants  in  leases,  where  good, 
though  the  lease  be  void,  180 

of  covenants,  that  lessor,  on  breach 
of  lessee's  covenant,  may  enter  and 
hold  till  amends,  164 


COVENANT— (continued.} 

of  covenants  by  a  dean  and  chapter 
to  renew  lease,  contrary  to  the 
statute,  164 

where  assignees  are  bound  by  cove- 
nants, 177,  n.  (c) 

where  covenants  run  with  the  land 
and  bind  assignees,  177,  n.  (c),  &(d) 

from  what  time  assignees  are  liable  on 
covenants,  180 

assignee  of  bankrupt — how  far  liable, 

ib. 

where  and  how  far  assignees  or 
grantees  are  bound  by  covenants, 

178 

where  and  how  far  assignees  and 
mortgagees  of  leasehold  interests 
are  bound  to  pay  rent,  and  perform 
the  lessor's  covenants, 

179,  n.  (n),  &  (o) 

what  is  the  best  mode  of  taking  mort- 
gages of  leasehold  interests,  ib. 

where  assignee  of  leasehold  will  be 
discharged  from  liability  to  cove- 
nants in  the  lease,  ib. 

whether  and  when  equity  will  restrain 
assignee  from  assigning  to  an  insol- 
vent, ib. 

of  covenants  not  to  assign  in  leases, 

App.  559 

of  covenants  to  be  contained  in  leases, 
under  powers  and  agreements  for 
leases,  see  Lease. 

where  a  power  requires  that  lease 
should  contain  certain  covenants, 

270ft 

who  may  have  advantage  of  a  covenant 
in  deed  or  law,  and  bring  an  action 
for  the  breach  of  it,  152,  156,  175 

covenant  (or  condition)  who  may  take 
advantage  of  it,  165,  175 

where  heir  may  take  advantage  of  a 
covenant,  175,  &  n.  (r) 

where  executor  and  administrator  may 
take  advantage  of  a  covenant, 

175,  &  n.  (t) 

where  assignees  or  grantees  may  take 
advantage  of  a  covenant  in  deed  or 
in  law,  17C,  7,  179,  n.(t),  180 

where  a  court  of  equity  will  compel  a 
covetiantee  to  allow  a  third  person 
who  is  interested  in  the  covenant  to 
use  the  covenantee's  name  in  suing 
on  the  covenant,  175,  n.  (q) 

for  breach  of  covenant  a  writ  or  action 
of  covenant  will  lie,  161,  &  u.  (0. 
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CO  V  E  N  A  NT— (continued.) 

bond  for  performance  of  covenants, 
where  advisable  to  take, 

101,  &n.(g) 

where  a  court  of  equity  will  specifi- 
cally enforce  the  observance  of 
covenants,  401 

when  a  covenant  in  deed  or  in  law 
shall  be  said  to  be  broken,  and  how, 
and  when  not,  170 

what  shall  be  deemed  an  immediate 
hn»:ich,  171 

of  mutual  or  reciprocal  covenants,  or 
to  do  one  thing  for  another,  how 
construed,  169,  170 

mutual  covenants,  or  covenants  de- 
pending upon  the  performance  of 
a  condition,  what,  and  how  con- 
strued, and  when  enforced, 

168,  n.  (q) 

in  case  of  mutual  or  conditional  cove- 
nants, where  non-performance  on 
one  side  is  prevented  by  the  act  of 
God,  &c. — effect  of,  ib. 

where  in  such  a  case  the  party  seeking 
a  performance  is  in  statu  quo — effect 
of  his  being  so,  ib. 

non-performance  on  one  side  of  a  con- 
ditional covenant,  is  not  a  reason 
for  not  enforcing  the  other's  cove- 
nant in  favor  of  third  persons;  as 
children,  &c.  ib. 

of  a  covenant  to  stand  seized  to  uses — 

what    will    be   good    as    such,   (see 

Use)  165,  &  n.  (a),  (b).  507,  et  infra, 

fill,  et -infra,  &  523 

in  covenants  to  stand  seized  where  no 
estate  arises  by  the  covenant,  the 
covenantee  shall  have  an  action  of 
covenant,  165 

of  a  covenant  or  agreement  to  convey 
lands  by  a  certain  day,  167,  n.  (n) 

of  a  covenant  to  settle  or  convey  lands 
of  a  certain  value,  168,  9,  180 

to  make  conveyances,  leases,  &c.  how 
construed,  172 

to  make  such  assurance  as  A.  or  his 
counsel  shall  advise,  173 

to  make  further  assurance — how  con- 
strued, 167 

to  levy  a  fine,  16U 

covenant   to   repair   house-— effect  of, 
160,  &  n.  (r) 

covenant  to  repair,  and  effect  where 
premises  destroyed  by  firo, 

172,  A  11.  (h),   17'J,  n.  (in) 


COVENANT— (continued.) 

how  covenant  to  repair  should  be  qua- 
lified where  it  is  not  intended  that 
lessee  should  repair  in  case  of 
damage  by  fire,  179,  n.  (m) 

in  a  covenant  to  repair,  assignees  are 
liable  though  not  named,  179 

covenant  where  breach  occasioned  by 
the  act  of  God,  173 

to  leave  a  thing  in  the  plight  the  co- 
venantor found  it — effect  of  where 
thing  injured  by  the  act  of  God,  ib. 

covenant  to  leave  the  same  stock  of 
cattle  as  found,  174 

covenant  that  lessee  shall  deliver  up 
premises,  &c.  167 

covenant  to  have  liberty  of  ingress  and 
egress — what  a  breach  of,  174 

that  lessee  will  not  cut  timber  or  fuel 
without  assignment  of  lessor,  164 

that  if  the  lessor  shall  sell,  the  lessee 
shall  have  the  first  refusal— how 
construed,  169 

lessee  liable  to  covenants  notwithstand- 
ing assignment,  180 

where  lessor  may  elect  to  sue  lessee  or 
assignee,  179 

covenant  by  lessor  for  quiet  enjoyment 
by  lessee,  <fec. — what  a  breach  of, 

170 

covenant  in  law  for  quiet  enjoyment 
by  lessee,  is  against  all  persons  with 
title,  166 

of  the  usual  covenants  entered  into,  by 
vendors  with  purchasers,  177,  n.  (d) 

who  bound  by  such  covenants,  and  the 
remedies  under  them,  ib. 

operation  of  covenants  for  the  title, 
where  there  has  been  a  fraudulent 
concealment  of  defects  of  title,  in- 
cumbranees,  &c.  ib. 

what  persons  are  bound  to  enter  into 
covenants  for  title,  ib. 

where    the   words,  "  grant,   bargain, 

and  sell"  amount  to   covenants  for 

the  title  on  the  part  of  the  bargainer, 

223,  n.  (q) 

effect  of  restrictive  words  in  the  first 
of  a  chain  of  covenants, 

172,  n.  (f).    177,  n.  (d) 

where  first  covenant  is  general  and 
unrestrained,  effect  of  restrictive 
words  in  a  subsequent  covenant, 

177,  n.  (d) 

of  the  covenant  that  grantor  is  seised, 
how  construed,  170,  n.  (z) 
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of  covenant    for    quiet    enjoyment — 

effect  of,  165,  6,  &  n.  (i), 

1G7,  170,  1,  2 

such  covenant  does  not  extend  to  tor- 
tious  evictions,  166,  n.  (i) 

covenant  (or  condition)  for  quiet  enjoy- 
ment— what  shall  be  deemed  a 
breach  of,  166,  170,  387,  391 

covenant  that  lauds  are  free  from 
charges  and  incumbrances — what  a 
breach  of,  171 

covenant  to  free  from  incumbrances 
and  charges— effect  of,  1G6,  7,  172 

covenant  against  incumbrances  from  a 
certain  day — how  construed,  172 

of  covenant  to  pay  money,  178 

to  pay  money  by  instalments — what  a 
breach  of,  173,  &  n.  (n) 

to  build  a  house,  who  are  bound  by  it, 
and  what  shall  excuse,  174 

covenant  to  marry  another — what  a 
breach  of,  ib. 

of  a  covenant  to  do  some  act  to  a 
stranger  to  the  covenant,  and  where 
covenantor  tendereth,  but  the 
stranger  refuses,  the  covenant  is 
broken,  ib. 

when  a  covenant  shall  be  considered  as 
discharged,  and  when  not,  180, 1 

when,  and  in  what  manner  covenants 
may  be  released,  suspended,  &c. 
(see  Release)  180 

covenant  to  do  a  future  act  may  be 
released  before  it  is  broken,  322 

•where,  instead  of  suing  on  a  covenant 
at  law,  a  bill  of  equity  is  the  more 
usual  mode  of  proceeding, 

180,  n.(p) 

of  bonds  to  perform  covenants,  377,  8 

COVERTURE,  (see  Baron  and  Feme. 
Husband  and  Wife.) 

COVJN,   (see   Fraud.   Fraudulent  Con- 
veyance.) 

CREDITORS, 

as  to  assignment  of  debtors'  goods, 
when  good  against  creditors,  see 
Execution  and  Voluntary  Settlement. 

CROSS  REMAINDERS,  (see  Devise. 

Limitations.) 

may  be  implied  in  a  will — in  a  deed 
they  cannot,  -  4 13,  n.  (x) 


CROWN,  (see  also  Condition.  Execu- 
tion. Extent.  Fine.  Lease.) 

of    fines  by  persons  seized  ex  provi- 

sione  coronce,   or  of  the   gift  of  the 

Crown,  (see  Fine)  15,  28,  n.  (r) 

42,  n.  (r)  &  (s) 

of  recoveries  by  such  persons,  (see 
Recovery)  42,  n.  (r)  &  (s) 

recovery  by  tenant  in  tail  of  the  gift 
of  a  subject,  remainder  or  reversion 
to  the  king — the  entail  remainder  or 
reversion  will  be  all  barred,  43 

of  leases  by  the  crown,  see  Lease. 

crown  may  distrain  for  rent  on  all  the 
other  lands  of  the  lessee,  208,  n.  (h) 

when  crown  may  perform  condition 
where  the  party  is  attainted  of  trea- 
son, 141,  n.  (x) 

condition  against  the  prerogative  of 
crown,  bad,  (see  Condition)  149 

who  to  be  considered  as  debtors  or 
accountants  to  the  crown,  306  m 

of  the  acts  of  parliament  relating  to 
debtors  or  accountants  to  the 
crown,  ib. 

the  mode  of  proceeding  against  debtors 
and  accountants  to  the  crown,  and 
their  estates,  366  n 

where  a  debtor  is  an  "  accountant," 
within  the  meaning  of  the  act  of  the 
13  Eliz.  all  the  real  estates  which 
he  was  seised  of  at  the  time  he  be- 
came accountant,  or  at  any  time 
afterwards,  (with  the  exception  of 
copyholds  and  customary  freeholds) 
may  be  seized  and  sold,  or  seized 
and  extended  at  the  option  of  the 
crown,  ib. 

with  respect  to  debtors  who  are  not 
accountants  within  the  meaning  of 
the  above  act,  all  real  estates  which 
they  are  seized  of  at  the  time  they 
became  indebted  by  record  or  by 
bond  or  other  specialty,  or  at  any 
time  afterwards,  may  be  seized  and 
extended,  ib. 

lands  which  the  debtor  by  record  or 
specialty,  (whether  principal  or 
surety)  is  seized  of  in  tail,  may  be 
seized  and  extended,  and  leaseholds 
for  lives  may  be  extended,  366  o 

the  lands  of  the  debtor  or  surety  may 
be  seized  and  extended  both  where 
he  is  seized  of  the  equitable  estate 
as  well  as  where  he  is  seized  of  both 
legal  and  equitable  estate,  ib. 
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an  equity  of  redemption  may  he  taken 
and  extended  \>y  the  crown  ;  as  may 
property  which  is  subject  to  an 
equitable  mortgage,  3(>(>  o 

and  the  crown  may  take  lands  over 
which  the  debtor  or  surety  has  a 
general  power  of  appointment,  il>. 

and  settled  land  over  which  he  has  a 
general  power  of  revocation,  and 
which  would  belong  to  himself  if 
he  exercised  such  power,  may  he 
also  taken,  ib. 

lands  which  are  liable  to  be  sold 
or  extended  in  the  debtor's  or  ac- 
countant's own  hands,  are  equally 
liable  in  the  hands  of  his  heirs,  de- 
visers, or  other  persons  claiming  as 
volunteers,  ib. 

so  they  are  liable  in  the  hands  of  bonti 
fide  purchasers,  mortgagees,  parties 
claiming  under  marriage  settle- 
ments, <$rc.,  and  that  although  they 
had  no  notice  that  the  vendor  or  his 
ancestor  was  a  debtor  or  accountant 
to  the  crown,  ib. 

and  although  such  purchaser,  &c.  gets 
in  an  outstanding  legal  estate,  or 
obtains  the  assignment  of  a  term  of 
years,  still  he  will  be  liable  to  the 
claim  of  the  crown,  ib. 

this  liability  on  part  of  the  pur- 
chasers, mortgagees,  &c.  renders 
it  important  for  them  to  ascertain 
that  the  vendor,  mortgagor,  &*c.  and 
those  under  whom  he  claims  were 
not  debtors  or  accountants  to  the 
crown,  3<j<5  p 

where  the  crown  debtor  sells  or 
mortgages  lands,  or  settles  them  for 
a  valuable  consideration  before  he 
becomes  an  accountant  or  debtor, 
there  the  purchaser,  mortgagee,  eve. 
will  not  be  affected  by  the  claim  of 
the  crown,  ib. 

voluntary  settlements,  though  made 
prior  to  the  settlor  becoming  an 
accountant  or  indebted,  cannot  be 
sustained  against  the  claim  of  the 
crown,  ib. 

if  a  subject  obtains  a  judgment,  sta- 
tute, itc.  against  the  crown  debtor 
before  he  becomes  such  debtor  or 
accountant,  and  actually  takes  out 
an  elegit  upon  his  judgment,  tVc. 
before  the  crown  sues  out  an  extent, 


CROWN— (continued.) 

the  subject  will  be  preferred  ;  but 
if  the  crown  issues  an  extent  first, 
the  crown  will  be  preferred,  36G  p 

with  respect  to  goods  on  personal 
chattels,  and  also  to  chattels  real, 
the  crown  may  seize  all  such  as  the 
debtor  is  possessed  of  at  the  teste 
of  the  writ  of  execution,  and  sell 
them,  ib. 

but  ijoods,  terms  of  years  and  other 
chattels  which  he  has  alienated  bonA 
fide,  and  for  a  valuable  considera- 
tion before  the  teste  of  the  writ,  can- 
not be  taken  in  execution,  ib. 

a  bon4  fide  assignment  made  for  the 
benefit  of  creditors  generally,  or  for 
the  benefit  of  a  particular  creditor, 
is  good,  if  made  before  the  teste  of 
the  writ  of  execution,  ib. 

the  crown  cannot  take  a  bankrupt's 
goods  in  execution,  where  they  have 
been  assigned  prior  to  the  teste  of 
the  writ  of  execution,  either  to  his 
assignees  or  to  a  provisional  as- 
signee, ib. 

for  penalties  and  duties  under  some  of 
the  revenue  acts,  the  bankrupt's 
effects  which  were  liable  to  be  sold 
for  such  penalties  or  duties  may  be 
seized  and  sold  by  the  crown,  not- 
withstanding an  assignment  to  the 
assignees  previous  to  the  teste  of 
the  writ  of  extent,  and  the  same  is 
the  case  as  against  a  previous  exe- 
cution at  the  suit  of  a  subject,  ib.  |{ 

where  the  assignment  and  the  teste  of 
the  writ  of  execution  are  on  the 
same  day,  the  crown  is  preferred 
to  the  assignees,  ib.  q 

with  respect  to  the  bankrupt's  real 
estates,  his  bankruptcy  in  no  wise 
affects  the  rights  of  the  crown,  ib. 

in  order  to  an  execution  at  the  suit  of 
a  subject  being  preferred  to  an  ex- 
tent at  the  suit  of  the  crown,  an 
actual  sale  must  be  made  by  tho 
sheriff  before  the  teste  of  the  writ 
of  extent,  ib. 

it  a  sale  is  made  by  the  sheriff  be- 
fore the  teste  of  the  writ  of  extent, 
the  crown  will  not  be  entitled  to  tho 
money  arising  from  such  sale,  al- 
though it  may  be  in  the  sheriff's 
hand*  at  the  time  of  the  writ  of  ex- 
tout  bciug  delivered  to  him,  ib.  I 
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the  doctrine  "  that  the  crown  shall  be 
"  preferred  to  the  subject  where  a 
"  writ  of  extent  is  delivered  to  the 
"  sheriff  before  an  actual  sale  is 
"  made  under  the  subject's  fi.  fa., 
"  although  such  fi.  fa.  is  first  de- 
"  livered  to  the  sheriff," — ques- 
tioned, 366  q 

if  goods  of  the  crown  debtor  be 
pawned  or  pledged,  the  crown  can- 
not take  them  without  satisfying  the 
claims  of  the  pawnee,  ib.  r 

if  the  crown  seize  the  goods  of  a  per- 
son who  is  the  co-partner  in  trade 
with  others,  the  crown  is  only  en- 
titled to  such  interest  as  the  debtor 
is  entitled  to  after  the  partnership 
debts  are  satisfied,  ib. 

under  extents  in  aid  the  crown  may 
not  only  take  the  lands  and  goods 
of  the  debtor,  but  if  debts  are 
owing  to  him  from  other  persons, 
the  crown  may  extend  the  lands  or 
take  the  goods  of  the  persons  in- 
debted to  the  crown  debtor,  ib.  s 

extents  in  aid  when  sued  out  by  sub- 
jects, regulated  by  the  act  of  the 
57  Geo.  3.  c.  117,  ib. 

CURTESY, 

husband  is  entitled  to  curtesy  out  of  a 
trust  estate,  503,  n.  (g) 

DATE,  (see  Deed) 

DEAN  AND  CHAPTER, 

of  covenants  by  dean  and  chapter  to 
renew  lease  contrary  to  statute — 
effect  of,  164 

in  what  cases  confirmation  by  dean  and 
chapter  is  necessary  to  perfect  the 
grants  of  bishops,  deans,  &c.  311* 

DEBTOR   TO    THE    CROWN,  (see 
Crown)  366  m 

DEBTS, 

an  undertaking  or  agreement  to  be 
answerable  for  the  debt  of  another, 
must  be  in  writing,  343,  n.  (n) 

of  releasing  debts,  (see  Release.) 

DEDIMUS       POTESTATEM,      (see 

Fine.   Recovery}  5,  n.  (n) 

39,  n.  (c)  &  (d) 

DE  DONIS,  (see  Formedon.) 

DEED,  (see  Condition.  Profcrt.) 

what  it  is,  (jQ 


DEED— (continued.) 

date  of  deeds,  55 

of  the  different  kinds  of,        50,  n.  (a) 

as  indenture,  deed-poll,  &c. 

50,  n.  (b),  53 

where  an  indenture  is  necessary,     ib. 

of  the  nature  of  the  deed  indented, 
and  of  a  deed-poll,  with  the  differ- 
ence that  is  between  them,  51 

deed  must  be  written  or  printed,  and 
on  what,  54,  n.  (s) 

must  be  properly  stamped,          54,  & 

A pp.  547 

counterparts,  and  effect  of,     50,  n.  (c) 

of  what  parts  a  deed   usually  consists, 
51,2,55,75 

in  what  cases  deed  will  operate  by  way 

of  estoppel,  53,  n.  (h), 

54,  n.  (p),  &  62 

names  and  description  of  parties, 

54,  n. (n) 

of  recitals  in  deeds,  76 

where  recitals  are  needful  or  not,     ib. 

the  use  of  recitals,  and  in  what  cases 
proper,  77,  n.  (e) 

how  recitals  of  deeds  as  to  date, 
should  be  made,  109 

where  they  will  amount  to  evidence 
of  the  facts  recited  or  not,  and 
where  operate  by  estoppel, 

77,  n.  (e),  App.  550 

whether  the  recital  of  an  old  lease 
good,  notwithstanding  it  is  lost, 

77,  n.  (e) 

effect  of  the  recital  of  a  lease  for  a  year 
in  the  release,  where  the  lease  is 
lost,  ib. 

of  recitals  in  old  deeds  of  prior  deeds 
which  are  lost — effect  of,  App.  550 

in  what  cases  misrecitals  will  hurt  a 
deed  or  not,  76 

misrecital  of  lease  as  to  date — effect 
of,  109 

of  the  premises  of  a  deed,  what,      75 

of  the  parcels,  or  thing  conveyed, 
what  will  pass  by,  88,  9 

what  will  impliedly  pass  along  with  the 
grant  of  the  principal  thing, 

89,  n.  (m) 

of  the  terms  or  names  by  which  the 
parcels  may  be  conveyed,  and  what 
will  pass  by  them  as,  90 

lands,  91 

hereditaments,  ib. 

vesture  of  land  or  herbage,  97 

profits  of  laud,  ..     ..  ib. 
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— (continued.) 

what  terms  will  pass — (continued.) 
arable  land,  meadow,  and  pasture,  94 
oxgang  of  land,  93 

half  a  plough  land,  ib. 

a  plough  land  or  a  hide  of  land,  ib. 
a  yard  of  land,  half  a  yard-land,  ib. 
acre  of  land,  95 

rood  of  land,  ib. 

honor,  92 

isle,  ib. 

commote,  ib. 

castle,  ib. 

forest,  park,  chase,  warren,  ib. 
town  or  village,  ib. 

manor,  90, 92 

when  part  of  a  manor  may  pass, 

99,  n.  (w) 

grange,  92 

farm,  93 

messuage,  curtilage,  ib. 

cottage,  94 

parsonage,  rectory,  vicarage,  93 
tofts,  95 

fold  course,  93 

woods,  trees,  94 

mines,  95 

fishing,  96 

commons,  ways,  estovers,  ib. 

of  all   a   man's  estate,   right,  &c. — 
effect  of,  98 

deeds,  97 

what    estate    and    interest    of    the 
grantor  passes  by  the  grant,       92 

as  to  parcels  in  the  grants  of  personal 

things,  and  what  will  pass  by,       97 

as  goods,  chattels,  ib. 

utensils,  £c.  98 

of  errors  in  the  description  of  the 
parcels— effect  of,  76,  n.  (b),  77 

of  rectifying  mistakes  in   the  parcels, 
76,  n.  (b),  06,  n.  &  App.  549 

parcels  correctly  described  by  their 
quantities  and  occupiers,  will  pass 
by  a  deed,  notwithstanding  errone- 
ous description  as  to  the  parish, 

247,  ih  (i) 

of  exceptions  in  the  parcels  or  thing 
granted,  and  how  to  be  taken, 

77,  8,  100 

what  shall  be  said  to  be  a  good 
exception,  or  not,  ib. 

exception  of  herbage,  whether  good,  79 

exception  may  be  out  of  an  exception, 
and  effect  of,  78,  n.  (g) 


DEED— (continued.) 

of  general  words,  and  the  effect  and 
operation  of,  79,  n.  (n) 

of  appurtenances,  or  reputed  appur- 
tenances, and  what  will  pass  there- 
by, 90 

of  the  habendum  of  a  deed,  what, 
and  effect  of,  75,  &  n.  (a) 

where  a  deed  is  good,  notwithstand- 
ing some  seeming  fault  in  the  pre- 
mises or  in  the  habendum,  ib. 

of  the  limitation  of  the  estate  by  the 
habendum,  and  how  it  shall  be 
taken,  100 

where  a  person  may  take  by  the  ha- 
bendum, though  not  named  in  the 
premises,  75,  n.  (a) 

where  the  habendum  shall  enlarge,  re- 
strain, or  explain  the  premises,  ib. 

of  the  habendum  regulating  and  dis- 
tributing the  parcels,  76,  n.  (b) 

of  inconsistencies  between  the  pre- 
mises, and  the  habendum — effect  of, 

75,  n.  (a) 

what  words  in  the  habendum  will 
make  a  fee-simple,  100,  106 

what  words  will  convert  a  fee  into  an 
estate  tail,  103,  n.  (o)  &  (p) 

where  a  deed  will  give  an  estate  tail 
in  the  premises,  and  the  habendum 
a  fee  expectant,  75,  n.  (a),  84 

when  the  habendum  shall  be  said  to 
be  repugnant  and  void,  and  when 
not,  but  shall  controul,  divide,  or 
expound  the  premises,  112 

when  estates  may  be  made  to  com- 
mence infuturo,  75,  n.  (a) 

of  the  tenendum,  what,  79 

reservation  or  reddendum,  what,      ib. 

what  shall  be  said  to  be  a  good  reser- 
vation, and  what  not,  ib. 

reservation  to  a  stranger  to  the  deed, 
or  to  the  estate  granted— effect  of, 

81 

of  conditions  in  deeds,  ib. 

of  covenants  in  deeds,  ib. 

of  warranty  in  deeds,  ib. 

of  the  reading  of  the  deed, 

56,  &  n.(d),  &74 

the  sealing  of  it,       56,  &  n.  (f ),  &  60 

of  sealing  by  corporations,  57 

of  signing,  and  where  necessary, 

55,  n.  (a),  &  57,  n.  (f  ) 

of  the  signing  of  the  party's  name  or 
mark,  60,  &  n.  (t) 
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of  the  delivery  of  the   deed,  and  what 

shall   be  said  a  good   delivery,  or 

not,  55  &  57 

•where  grantor  may  aver  the  deed  to 

have  been  delivered  at  another  time, 

or  in  another  place,  than  the  place 

or  time  at  which  it  was  first  made 

or  delivered,  73 

in  respect  to   the  person  who  makes 

the  delivery,  55,  57 

of  the  time  of  the  delivery, 

57,  &  n.  (k) 

what  a  sufficient  delivery,  58 

*    of  the  manner  and  order  of  delivery, 

57,  &  n.  (1),  &  n.  (m) 

delivery  upon  condition,  59 

double  delivery,  where  the  first,  and 

where  the  second,  is  good, 

59,  &  notes,  &  72 

of  the  execution  of  deeds,  74 

of  the  delivery  or  execution  by  at- 
torney, how  he  must  execute, 

57,  n.  (g) 

delivery  to  the  grantee,  or  to  some 

third  person  for  him,  ib. 

delivery  of  a  deed  as  an  escrow,  and 

what  to  be  attended   to,  ib.  n.  (h), 

58  &  59,  App.  549 

of  the  delivery  and  execution  of  deeds 

by  one  of  two  or  more  co-partners, 

57,  n.  (g) 

evidence  may  be  given  of  the  contents 
of  a  deed  without  profert,   53,  n.  (k) 
of  proving  the  execution  of  a  deed, 

60,  n.  (a) 

where  a  deed  good  in  its  creation  may 
become  void  by  matter  ex  post  facto, 
and  what  will  make  such  a  deed 
void,  or  not,  53  &  68 

of  filling  up  blanks  in  deeds  after  exe- 
cution—effect of,      53,  n.  (b),  &  55 
of  the    re-sealing  and  re-delivery  of 
deeds,  69,  n.  (e) 

from  what  time  a  deed  shall  take  effect, 
and  to  what  time  a  deed  shall  have 
relation,  71 

where  the  plea  of  non  est  factum  may 
be  pleaded  to  a  deed,  or  not,         73 
of  cancelling  deeds — effect  of, 

53,  n.(l),  71,74 

of  erasure  or  interlineation  in  deeds — 

effect  of,       53,  n.  (k),  55,  68,  71,  74 

tearing  off  or  destroying  seal — effect 

of,          53,  n.  (k),  55,  &  69,  &  n.  (e) 


DEED— (continued.) 

where  a  deed  may  be  avoided  by  dis- 
agreement or  disclaimer,  how  to  be 
made,  53,  n.  (1),  69,  n.  (h),  & 

App.  546 

of  the  invalidity  of  deeds,  and  for 
what  causes,  54 

as  to  setting   aside   deeds  for  fraud, 
misrepresentation,     ignorance,     in- 
adequate consideration,  taking   ad- 
vantage  of   distress,  inebriety,  &c. 
53,  n.  (in),  61,  n.  (w) 

of  deeds  void  as  against  purchasers, 
by  reason  of  their  being  voluntary 
or  fraudulent,  (see  Voluntary  Settle- 
ment) 63,  n.  (m),  App.  549 

whether  a  voluntary  settlement  is  good 
as  against  a  purchaser  who  has  no- 
tice of  it,  63,  n.  (m) 

reasons  why  a  purchaser  should  not 
complete  his  purchase  where  he  has 
notice  of  a  settlement  or  conveyance 
which  appears  to  be  voluntary,  ib, 

vendor  cannot  enforce  a  contract 
against  a  purchaser,  with  notice  of 
a  voluntary  settlement  made  by  ven- 
dor, ib. 

of  deeds  being  void  as  against  cre- 
ditors, by  reason  of  their  being  vo- 
luntary or  fraudulent,  (see  Voluntary 
Settlement)  65,  &  n.  (s),  App.  549 

what  will  be  a  ground  for  presuming 
a  voluntary  settlement  to  be  a  frau- 
dulent one,  65,  n.  (s) 

what  will  repel  the  presumption  of 
fraud  in  a  voluntary  settlement,  ib. 

of  the  persons  who  are  parties  to 
deeds,  and  their  capability  to  grant 
and  take,  56,  et  infra 

deeds  by  infants — effect  of,     56,  n.  (y) 

deeds  by  aliens — effect  of,      56,  u.  (z) 

what  estates  an  alien  may  purchase  or 
take,  ib. 

the  king  is  entitled  to  estates  pur. 
chased  by  aliens,  ib. 

deeds  by  women  covert — effect  of, 

56,  n.  (a) 

deeds  by  persons  attainted,     ib.  n.  (b) 

deeds  by  idiots,  ib.  n.  (c) 

idiots,    &c.    being  trustees,  how  they 


may  convey, 


ib. 


corporations,    where     they    may    be 
grantors  or  grantees,  56 

of  supplying  omissions  in  deeds, 

52,  n.  (d) 
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whose  deed  it  shall  be,  where  some  of 
the  grantors  capable,  and  some  in- 
capable, 82 

where  some  of  the  grantees  capable, 
and  some  not,  ib. 

where  the  grantee  may  construe  the 
deed  so  as  to  be  most  to  his  own 
advantage,  83 

of  expounding  deeds,  52 

how  a  deed  shall  be  construed  and 
taken  in  the  different  parts  and 
branches  thereof,  85 

where  a  deed  as  to  one  party  may 
operate  in  one  way,  and  as  to  an- 
other in  some  other  way,  84 

whether  a  deed  which  cannot  operate 
to  the  full  extent  intended,  shall 
operate  as  far  as  it  can,  83,  n.  (a^ 

whether  a  deed  to  uses  may  be  con- 
strued with  the  same  latitude  as 
conveyances  at  common  law, 

86,  n.  (d) 
of  the  construction  of  deed-polls, 

87,  n.  (h) 

of  the  construction  of  articles  or  con- 
tracts, 86,  n.  (d) 

the  exposition  of  the  several  parts  of 
a  deed,  and  how  the  words  and  sen- 
tence therein  shall  be  expounded  or 
operate,  87,  89,  91 

of  the  construction  of  deeds  where 
there  are  latent  or  patent  ambi- 
guities, 86,  n.  (d) 

where  a  conjunction  copulative  shall 
be  construed  disjunctively,  and  vice 
versa,  ib. 

general  rules  for  the  construction  of 
deeds,  85,  &  n.  (d),  106,  n.  (c) 

where  a  deed  may  take  effect,  although 
it  cannot  take  effect  in  the  very  way 
intended,  82,  ct  ir.fra,  86,  n.  (d),  185 

where  a  deed  may  be  good  in  part, 
and  bad  in  part,  or  good  as  against 
one  person,  and  void  as  against  an- 
other, 70,  1 

of  transposing  limitations  in  deeds, 

86,  n.  (d) 

what  words  necessary  to  give  a  fee,  86 

where  a  term  of  years  will  pass 
though  the  deed  purports  to  convoy 
the  fee,  92,  n.  (e 

what  words  will  make  a  fee-simple, 

102,  10G 

in  what  cases  an  estate  tail  is  created 
sub  inodo,  111 


DEED— (continued.) 

when  estate  limited  to  two  or  more  in 
tail,  where  they  will  take  jointly, 
and  where  by  moieties,  111 

where  limited  to  husband  and  wife 
jointly  in  tail — effect  of,  ib. 

what  estate  grantee  of  tenant  in  tail 
will  take,  106 

estates  granted  to  two  or  more,  in 
what  cases  the  survivors  will  take, 

107,  109 

estate  for  life,  what  will  be, 

105,  ct  infra, 

of  limitations  of  estates  to  divers  per- 
sons, 111 

where  they  will  take  as  joint  tenants 
in  fee,  or  in  tail,  ib. 

where,  as  tenants  in  common,          ib. 

where  a  deed  shall  operate  as  a  con- 
firmation, 83 

where  it  may  operate  by  estoppel,     84 

of  avoidance  of  deeds  by  the  judg- 
ment of  a  court,  70 

as  for  being  obtained  by  fraud,  menace, 
or  duress,  60,  1,  n.  (x) 

what  will  constitute  duress,  ib. 

when  a  deed  must  be  enrolled,          82 

when  it  must  be  registered,  116,  n.  (n) 

where  a  deed  must  b%  shewed  in 
court,  and  how  long  it  shall  abide 
there,  and  who  may  take  advantage 
of  it,  72 

may  take  effect  as  to  one  part  of  the 
property  comprized  in  it,  although 
it  should  be  in  operation  as  to  some 
other  part,  2o2,  n.  (x) 

evidence  may  be  given  of  the  contents 
of  a  lost  deed,  338,  n.  (x) 

DEFEASANCE,  what,      396,  &  n.  (a) 

where  and   in  what  cases  a  defeasance 

may  be,  and  what  things  and  estates 

may  be  defeated  or  avoided  thereby, 

and  where  not,  396 

an  estate  of  freehold  created   by  force 

of  the  statute  of    uses,    cannot   be 

defeated  by  an  instrument  executed 

after  the  use   has  become  executed, 

ib.  n.  (b) 

what  is  requisite  to  the  validity  of  a 
defeasance,  396  a 

DEFECTIVE       EXECUTION      OF 
POWERS, 

in  certain  cases  equity  will  aid  the 
defective  execution  of  powers,  (sec 
Lease,  Pou-er)  52-3,  u.^s)  &  (0 
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DELIVERY,  (see  Deed.) 
DEMAND, 

where  necessary  to  demand  rent,  (see 
Lease)  284,  n.  (s),  App.  559 

DEMANDANT,  (see  Recovery}  4o 

DEMISE,  (see  Lease.) 

DENIZEN,  (see  Alien.) 

what  a  denizen  may  take  by  purchase 

or  by  act  of  law,  231,  n.  (/) 

may  be  seised  to  an  use,  508 

DESCENT, 

effect  of,  and  fine  and  recovery  in 
changing  the  course  of,  49,  n.  (g), 

19,  n.  (k) 

where  the  course  of  descent  is  changed 
from  descent  ex  parte  maternd  to 
ex  parte paternti,  522,  n.  (e) 

DESCRIPTION, 

of  parties  to  deeds,  see  Deed. 

DETERMINABLE  FEE, 

recovery  by  tenant  of  determinable 
fee— effect  of,  47 

DEVASTAVIT,  (see  also  Executor.) 

what  shall  be  said  to  be  a  devastavit, 
or  wasting  of  the  goods  of  the  de- 
ceased by  an  executor  or  adminis- 
trator, and  how  he  shall  be  charged 
thereupon,  /  485,  497 

if  executors  give  away  testator's  goods 
to  the  prejudice  of  creditors,  lega- 
tees, &c.  the  parties  accepting  them 
would  be  liable  to  refund,  486,  n.  (a) 

the  executors  and  administrators,  of 
executors  and  administrators,  who 
have  wasted  the  goods  of  the  first 
testator  or  intestate,  shall  be  liable 
like  as  the  parties  so  wasting  the 
goods  would  themselves  have  been 
liable,  ib.  n.  (b) 

if  an  executor  or  administrator  be- 
come insolvent,  and  a  debtor  to  the 
testator's  or  intestate's  estate,  pay 
the  debt  of  such  insolvent  executor 
or  administrator,  with  a  knowledge 
of  his  insolvency,  a  court  of  equity 
would  compel  him  to  pay  it  again, 
487,  n.  (f ) 

where  and  in  what  cases  an  executor 
or  administrator  shall  be  charged  by 
his  own  act  or  pleading,  upon  his 
own  goods,  a;id  where  execution 
shall  be  de  bonis  propriis,  and  where 
not,  494 


executor  releasing  a  debt  without  re- 
ceiving it,  would  be  answerable  for 
a  devastavit,  334,  n.  (q) 

DEVISE,  (see  Will.  Estate  in  Fee.  Estate 
for  Life.   Estate  Tail.   Estate  for  Years.) 

to  several  as  a  class  of  persons,  71,  82 
as  tenants  in  common,       ib. 

upon  condition  of  marrying  with  con- 
sent, -ApP'  5**0 

partial  errors  in  the  description  erf  the 
property  devised  will  not  vitiate  the 
devise,  247,  n.  (i) 

as  to  what  estate  or  interest  will  pass  to 
the  devisees  by  force  of  certain  words 
or  expressions,  as  his  "  estate,"  his 
"  freehold  estate,"  his  estates,"  "  his 
estates  at  such  a  place,''  "  his  lands 
and  all  his  interest  in  them,"  "  all  the 
rest  of  his  property,  &c."  434  b.  note 

of  devises  in  fee,  439,  40 

in  order  to  pass  a  fee,  neither  technical 
words  of  inheritance,  nor  express 
words  of  limitation,  are  absolutely 
necessary,  434 

any  words  which  shew  that  the  testator 
intended  to  give  an  estate  in  fee, 
will,  generally  speaking,  do  so, 

434  b.  note 

where  devise  upon  condition  to  pay 
debts,  legacies,  &c.  will  give1  the  de- 
visee a  fee,  ib.  439.  443 

the  words  "  hereditaments,  tenements, 

&c."  do  not  ex  vi  termini  give  a  fee, 

434  b.  note 

whether  the  words  "  share  and  share 
alike,"  "equally  to  be  divided,"  &c. 
will,  in  a  devise  to  two  or  more, 
give  a  fee,  ib. 

of  devises  in  tail,  ib.  ct  infra 

in  what  cases  devisees  take  for  life, 
and  in  what  cases  ill  tail,  434  c.  note 

of  the  construction  of  wills  where  there 
is  a  general  intent,  and  a  particular 
intent,  ib. 

in  what  cases  devises  for  life  will  be 
enlarged  into  a  fee-simple  or  fee 
tail,  ib. 

where  an  estate  in  fee  may  be  reduced 
to  a  less  estate,  ib.  &  441,  n.  (m) 

an  estate  for  life  may  be  enlarged  by 
inference  into  an  estate  tail, 

435,  n.  (i) 

quaere  whether  an  estate  tail  can  arise 
by  implication  in  a  will  where  the 
party  takes  no  anterior  estate,  ib. 
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DEVISE— (continued.) 

devise  to  one  without  saying  for  what 
estate,  and  if  he  die  without  issue, 
an  estate  tail  by  implication, 

441,  n.  (o) 

a  fee-simple   may  arise    by  implication, 

ib. 

where  cross  remainders  will  arise   by 
^   implication,  436,  n.  (1).  443 

in  what  cases  the  legal  estate  is  to  be 
considered  in  trustees,  or  devisees 
upon  trust,  434  d.  note 

devise  to  testator's  heir  after  the  death 
of  A.  B,  gives  A.  H.  an  estate  for 
life  by  implication;  but  contra  if  the 
devise  is  to  any  other  person, 

444,  n.  (h) 

as  to  lapsed  devises,  434  d.  note 

in  the  case  of  a  lapsed  devise,  the 
thing  devised  goes  to  the  testator's 
heir  at  law,  and  not  to  the  residuary 
devisee,  where  there  happens  to  be 
one,  ib. 

but  a  residuary  devise  will  exclude  the 
heir  at  law  from  what  is  termed  a 
quasi  lapsed  devise,  or  a  devise  under 
which  the  devisee  was  never  capable 
of  taking,  ib. 

whenever  the  prior  devise  fails,  the 
remainder  will  take  effect  as  if  there 
had  been  no  such  prior  devise, 

4:tt,   n.(k) 

as  to  leaseholds  for  years  passing  under 
general  devises,  437,  n.  (q) 

as  to  leaseholds  for  lives  passing  under 
general  devises,  437  a 

whether  leaseholds  for  lives  or  years 
will  pass  under  a  general  devise  of 
all  messuages,  &c.  not  expressly 
mentioning  either  freehold  or  lease- 
hold, and  the  testator  having  both, 
437,  n.  (q) 

parol  evidence  will  not  be  admitted  to 
shew  what  was  the  testator's  inten- 
tion with  respect  to  including  or 
not  including  his  leaseholds  under  a 
general  devise,  437  a 

in  what  cases  copyholds  and  cus- 
tomary freeholds  pass  under  a  gene- 
ral devise  of  all  lands,  &c.  ib. 

where  after-acquired  copyholds  will 
pass  by  a  prior  will,  without  re- 
publication,  437,  n. 

as  to  the  estate  that  passes  by  the  de- 
vise, 438  a 

devise  to  next  heir  male  of  A.  and  the 


DEVISE— (continued.) 

heirs  male  of  his  body,  what  estate 
passes  by,  440,  n.  (g),  443 

devise  to  one  and  his  issue,  or  the 
issue  of  his  body,  &c.  what  estate 
passes  by,  440,  n.  (i) 

devise  to  one  and  his  "  heir,"  in  the 
singular,  what  estate  passes  by,  443 

instances  of  devises  in  tail  general, 

442,  444 
of  devises  in  tail  special, 

442,  et  infra 

a  devise  to  a  man  and  woman  who  are 
married,  and  to  the  heirs  of  their 
bodies,  an  estate  in  special  tail  in 
them— effect  of,  442 

rule  in  Shelly's  case,  that  where  there 
is  a  limitation  to  one  for  life,  with  re- 
mainder to  his  heirs,  or  the  heirs 
of  his  body,  the  latter  limitation 
unites  with  the  former,  444,  n.  (f ) 

instances  of  devises  in  fee,  444 

questions  sometimes  arise  whether  the 
devisee  takes  a  fee,  or  merely  a 
power  of  appointing  or  disposing 
of  it,  439,  n.  (c) 

of  devises  to  trustees — in  devises  to 
trustees  as  a  general  rule,  they  take 
the  legal  fee  without  either  words 
of  inheritance  or  perpetuity,  where 
the  purposes  of  the  trust  require 
that  they  should  have  the  fee, 

438  a.  n.(y) 

devise  to  executors  till  testator's  son 
attains  twenty-one — effect  of  such, 
devise  if  the  son  dies  under  twenty- 
one,  445,  n.  (1) 

devise  to  executors  till  testator's  debts 
are  paid,  what  interest  the  executors 
take,  445 

devise  of  lands  to  one  and  the  heirs 
of  his  body,  for  a  term  of  years — 
effect  of,  ib. 

of  devises  in  joint  tenancy  in  com- 
mon, &c.  44~),ct  infta 

as  to  what  words  create  a  joint  tenancy 
or  a  tenancy  in  common,  445,  &  notes 

devise  to  two,  and  the  heirs  of  their 
bodies,  who  may  have  issue  between 
them— effect  of,  446,  n.  (p) 

devise  to  two,  and  the  heirs  of  their 
bodies,  who  cannot  have  issue  be- 
tween them — effect  of,  ib. 

the  son  of  a  daughter  cannot  take 
nnder  a  devise  or  limitation  in  tail 
male,  nor  the  daughter  of  a  son 

31 
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DEVISE— (continued.) 

under  a  devise  or  limitation  in  tail 

female,  434  d.  n.  (e) 

devise  of  emblements,  447 

of  tithes,  ib. 

DEVISEE, 

how  a  devisee  may  obtain   the    thing 

devised,   and  what   remedy  he  shall 

have   to  recover  it,  or  damages  for 

it,  457 

DISCLAIMER, 

where  a  feoffment,  gift,  grant,  or 
lease,  and  the  estate  thereby  made, 
being  good  at  first,  may  become  void 
by  matter  ex  post  facto,  as  by  dis- 
claimer, and  how  it  may  be  made, 
284  t t.  452,  n.  (g) 

in  what  way  an  estate  of  freehold  may 

be  waived  or  disclaimed,      ib.  n.  (d) 

546,  452,  n.  (g),  App.  546 

of  disclaimer  by  executors  to  whom  a 
power  of  sale  is  given,  284  H,  n.  (d) 

where  one  of  two  or  more  trustees 
disclaim,  the  others  may  alone  per- 
form the  trusts,  ib.  &  App.  546 

where  a  devise  good  in  its  inception 
may  become  void,  by  waiver  or  dis- 
claimer of  the  estate  devised,  451 

whether  the  waiver  of  a  particular 
estate  will  accelerate  the  remainder, 

ib. 

where  a  deed  may  be  avoided  by  dis- 
claimer, and  how  to  be  made, 

53,  n.  (1),  69,  n.(h),  &  App.  546 

iu  what  manner  a  disclaimer  may  be 
effected,  App.  546 

DISCONTINUANCE, 

what,  and  effects  of,          13,  n.  (a),  26, 
27,  32,  37,  ii,  (n) 

by  husband,  of  his  wife's  lands, 

46,  n.  (a) 

by  husband,  of  wife's  estate,  111,  n.(t) 

by  husband  alone,  of  such  interest,  ib. 

feoffment  by  tenant  in  tail  in  posses- 
sion a  discontinuance,  210,  n.  (h) 

there  can  be  no  discontinuance  of 
things  which  lie  in  grant,  228,  n.  (b) 

of  recovery  by  tenant  in  tail  where  the 
estate  is  discontinued,  44 

estate  tail  discontinued  barred  by  te- 
nant in  tail  being  vouched  in  a  re- 
covery, ib. 

DISSEISEE, 

cannot  grant  lands  to  a  stranger,      243 
may  release  lo  disseisor,  ib. 


DI SSE  [SEE— (continued.) 

fine  of  lands  by  a  disseisee  to  a  stranger 
operates  for  the  benefit  of  the  dis- 
seisor, 14,  n.  (t).  243,  n.  (x) 

confirmation  by  disseisee  to  disseisor 
is  good,  without  the  word  "  heirs," 
(see  Confirmation)  315 

recovery  by  tenant  in  tail  who  had 
been  disseised — effect  of,  see  Re- 
covery. 

lands  which  the  testator  is  disseised 
of,  previous  to  making  his  will,  he 
cannot  devise  till  he  revests  the  es- 
tate, 409  h 

of  releases  by  disseisee  to  disseisor, 
325,  326,  330,  336,  346 

fine  by  disseisee  to  a  stranger — effect 
of,  14,  24,  n.  (t) 

disseisee  may  be  barred  by  fine  and 
proclamations  of  disseisor,  28 

DISSEISIN, 

when  a  revocation  of  a  will,  409,  n.  (h) 

DISSEISOR, 

fine  by  disseisor  of  a  tenant   in  tail- 
effect  of,  21,  &  n.  (g) 
to  a  stranger — effect  of,         14 
cannot  enfeoff  disseisee,       205,  n.  (p) 

DISTRESS, 

crown  may  distrain  for  rent  on  all  the 
lands  of  its  lessee,  268,  n.  (h) 

DOWER, 

fine  by  woman  and  her  husband  will 
bar  wife's  dower,  28,  &  n.  (t) 

where  purchaser  can  require  a  fine  to 
bar  vendor's  wife's  dower,  or  to  see 
title  to  jointure  estate,  App.  531 

where  fine  and  non-claim  will  be  a  bar 
to  dower,  28,  32 

what  to  be  considered  an  implied  satis- 
faction of  dower,  125,  n.  (z) 

where  a  mere  title  of  dower  may  be 
released  by  deed  operating  by  way 
of  extinguishment,  28,  n.  (t) 

in  case  wife  evicted  of  her  jointure, 
where  entitled  to  dower, 

28,  n.  (t).  App.  531 

wife  not  entitled  to,  out  of  trust  estate, 

503,  n.  (g) 

wife  of  a  trustee  entitled  to  dower  out 
of  a  trust  estate  at  law,  but  equity 
will  restrain  her  from  recovering  it, 

ib. 

if  an  estate  is  conveyed  to  such  uses 
as  "  A."  shall  appoint,  and  in  default 
of  appointment  to  himself  in  fee,  the 
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DOWER— (continued.) 

exercise  of  the  power  will  prevent 
his  wife  having  dower  out  of  the 
lands,  615,  n.  (u) 

of  barring  dower  by  fine,  see  Fine. 

DURESS, 

of  equitable  relief  in    cases  of  bonds 

obtained  by,    37*2,  u.  (o),  373,  n.  (p) 

of  the  execution  of  deeds  under,       74 

DUTIES     (EXCISE),    (see  Bankrupt. 
Crown.    Extent.   Fine.) 

ECCLESIASTICAL  CORPORA- 
TIONS, 

of  leases  by  and  to,  see  Lease. 

in  what  case  barred  by  fine,  7 

ECCLESIASTICAL  PERSONS, 

of  leases  by,  (see  Lease)  281 

when   confirmation  of  dean  and  chap- 
ter necessary  to  perfect   a  grant  of 
leases  by  bishops,  deans,  &c.       311 
exchange  by  parsons,  of  their  church 
preferment,  201,  207,  u.  (d) 

ECCLESIASTICAL  POSSESSIONS, 

where  fine  may  be  levied  of,   12,  n.  (o) 

ELECTION, 

who  may  elect  to  take  advantage  of  a 
condition,  148 

may  arise  \vhen  a  man  devises  wluit 
does  not  belong  to  him,  4*28,  n.  (z) 

where  a  person  devises  lands  which 
lie  has  no  power  to  devise,  and 
devises  other  lands,  or  gives  any 
other  thing  to  the  person  to  whom 
the  first-mentioned  lands  belong, 
this  is  a  case  of  election,  ib. 

ELEGIT,  (see  Crown.) 

copyhold  lands  cannot  be  extended 
under  an  elcgit,  ^PP-  ^() 

where  a  moiety  of  the  defendant's 
lauds  is  taken  under  an  degit,  and 
on  a  second  elegit  on  the  same  judg- 
ment the  other  moiety  is  taken,  the 
second  elcyit  is  bad,  ib. 

ELY,  ISLE  OF, 

fines  may  be  levied  in  the  bishops' 
court,  of  lands  in  the  isle  of  Ely, 

10,  u.  (f) 

EMBLEMENTS, 

grant  of,  244,  n.  (y) 


EMBLEMENTS— (continued.) 

who  entitled  to,    468,  n.  (1).  469,  n.  (p) 

478,  n. (y) 

devise  of,  431 

when  devisee  of  lands  is  entitled  to, 

430,  n.  (f) 

ENFRANCHISEMENT,     (sec   O>py- 

holds.) 

whether  it  will  be  effected  of  copyholds, 
by  the  lord  releasing  his  seignorial 
rights  to  his  tenant  in  possession, 

332,  n.  (f ) 

of  the    modes   of  enfranchising  copy- 
holds, 332 
in  enfranchisements,  common  of  pas- 
ture and  other  common  rights  should 
be  granted,                         ib.  <fc  n.  (f) 

ENROLMENT,  (see  Bargain  and  Sale.) 
where   bargain  and  sale   must  be   en- 
rolled, and  in  what  courts, 

22 1,  n.  (a).  223,  4 

bargain  and  sale  by  commissioners 
under  a  commission  of  bankruptcy, 
where  to  be  enrolled,  and  when,  ib. 

ENTAILS,  (see  Estate  Tail.  Fine.  Re- 
cowry.) 

covenant  not  to  bar  an  entail— effect 
ot">  104,  D.  (y) 

ENTRY,  (see  Re-en  try.  Condition.  Lease. 
Fine.) 

effect  of,  205,  n.  (t) 

\\lun  heir  mayor  may  not  enter  for 
breach  of  condition,  147 

when  and  how  entry  or  claim  must  be 
for  breach  of  condition,  (see  Condi- 
tion) 154 

fine  may  be  avoided  by  entry,  &c.  and 
by  whom  such  entry  may  be  made, 
and  within  what  time,  23,  20,  33,  35 

there  must  be  an  entry  in  the  life-time 
of  the  parties  to  perfect  an  exchange, 

20G 

party  having  a  right  may  sometimes 
enter  to  avoid  recovery,  48 

where  an  entry  necessary  in  order  to 
avoid  an  estate  of  freehold  under  a 
condition,  397,  n.  (q) 

EN  VENTRE  SA  MERE, 

a  child  en  ventre  sa  mere  considered  as 
a  person  in  csse,  446,  n.  (r) 

a  child  to  whom  a  contingent  remain- 
der is  limited,  and  who  is  en  ventre 
sa  mere  at  the  determination  of  the 
particular  estate,  will  take,  ib. 
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EQUITABLE  ASSETS,  (see  Assets.) 

EQUITABLE   PROPERTY, 

fines  and  recoveries  of,  (see  Fine.  Re- 
covery) 41 

fines  and  recoveries  may  be  levied  and 

suffered  of  equitable  or  trust  estates, 

13,  n.  (q).  14,  n.  (s) 

EQUITY, 

will  set  aside  releases,  confirmations, 
&c.  where  releasor  or  confirrnor  was 
not  informed  of  the  nature  of  his 
right,  312,  n.  (f ) 

where  a  court  of  equity  will  compel 
a  covenantee  to  allow  a  third  person, 
who  is  interested  in  the  covenant, 
to  use  covenantor's  name  in  suing, 

175,  n.  (q) 

where  a  court  of  equity  will  specifi- 
cally enforce  the  performance  of 
covenants,  401 

when,  instead  of  suing  at  law,  a  bill 
in  equity  is  more  advisable, 

180,  n.  (p) 

will  give  relief  for  breach    of  condi- 
tion,when  compensation  can  be  made, 
and  in  what  cases  this  may  be  done, 
159,  n.  (b) 

in  what  cases  equity  will  or  will  not 
make  good  defective  or  erroneous 
conveyances,  209,  n.  (b) 

will  confine  fine,  recovery,  &c.  within 
the  limits  within  which  they  were 
intended  to  operate,  49,  n.  (f ). 

App.  549 

in  what  cases  equity  will  enforce  a  spe- 
cific performance  of  an  agreement 
for  a  lease  entered  into  by  a  person 
having  a  power  of  leasing,  or  by 
others,  (see  Lease'} 

270,  n.  (a).  272,  n. 

where  equity  will  restrain  the  opera- 
tion of  a  release,  continuation,  &c. 
within  the  limits  within  which  the 
parties  evidently  meant  to  confine 
it,  317,  n.  (y).  331,  n.  (e). 

337,  n.(o) 

equity  will  not  allow  an  executor  to 
receive  a  legacy  given  to  him  for  his 
own  benefit,  where  he  refuses  to 
prove  the  will,  453,  n.(m) 

if  executor  should  die  before  probate, 
but  does  not  actually  refuse  to  prove, 
his  executors  or  administrators  will 
be  entitled  to  the  legacy,  ib. 


EQUITY   OF    REDEMPTION,  (see 

Extent.) 

where  the  equity  of  redemption  of 
wife's  estate  limited  to  the  husband, 
effect  of,  140,  n.  (z) 

may  be  taken  and  extended  by  the 
crown,  as  may  also  property  which 
is  subject  to  an  equitable  mortgage, 

366o 

ERASURES, 

in  deeds—effect  of,     53,  n.  (k).  55,  68, 
71,  74.  App.  544 

ERRORS,  (see  Mistake.  Parcels.) 

of  uncertainty  in  the  description  of 
parcels,  where  fatal,  274,  n.  (i) 

in  the  description  of  the  estate  or  in- 
terest granted,  250 
of  correcting  errors  in  names  of  par- 
ties, parcels,  &c.  in    fines,   recove- 
ries, (see  Fine.   Recovery)   App.  544 

ESCHEAT, 

if  a  person  seised  of  a  legal  estate  is 
convicted  of  felony,  or  die  without 
heirs,  whereby  the  legal  estate 
escheats,  the  lord,  upon  whom  it 
devolves,  will  hold  the  estate  dis- 
charged from  the  trust,  502  a,  n.  (c) 

and  if  the  cestui  que  trust  should  be 
convicted  of  felony,  or  die  without 
heirs,  the  lord  will  not  be  entitled  to 
the  equitable  or  trust  estate,  but  the 
trustee  will  be  entitled  to  hold  it  for 
his  own  benefit,  ib. 

where  lands  which  come  to  the  lord  by 
escheat,  &c.  after  making  his  will, 
will  pass  by  it,  347,  n.  (r) 

where,  in  case  of  the  escheat  of  copy- 
holds, the  lord  can  re-grant  the 
lands  as  copyholds,  156,  &  note 

ESCROW, 

of  delivering  deeds  as  escrows,  see 
Deed.  Release. 

whether  a  bond  duly  executed  and 
delivered  into  the  hands  of  the  sub- 
scribing witness,  in  order  thfit  it 
should  remain  with  him  till  the  death 
of  A.  and  till  certain  securities  were 
returned  to  the  obligor,  is  to  be  con- 
sidered as  a  deed  or  as  an  escrow, 

App.  549 

ESTATE  AT  WILL,  (see  Lease.) 
qiicere  if  assignable,  242 
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ESTATE  FOR  LIFE, 

leases  under  powers  to  grant  lease  for 
lives,  must  be  granted  to  persons  in 
esse  at  the  time  of  making  the  lease, 
(see  Lease}  270 

what  will  create  an  estate  for  life  in  a 
will,  see  Devise. 

ESTATES, 

where  estates  may  be  defeated  by  a 
condition,  121,  149 

to  whom  such  condition  may  be,  re- 
served, 121,  n.  (m) 

ESTATES  PUR  AUTRE  VIE, 

how  quasi  entail  in  such  estate  may 
be  barred,  49,  n.  (g) 

ESTATE  TAIL, 

what  will  create  an  estate  tail  by  will, 
see  Devise. 

what  will  create  an  estate  tail  by  deed, 
see  Deed. 

cannot  be  created  in  a  term  of  years, 

271,  n.  (1) 

what  words  will  turn  a  fee-simple  into 
an  estate  tail,  103,  n.  (o)  &  (p) 

condition  annexed  to  estate  tail  may 
be  defeated  by  a  recovery,  121,  n.(t) 

of  recoveries  by  women  seized  in  tail 
ex  provisione  viri,  or  of  the  gift  of 
her  husband,  by  herself,  or  with  an 
after-taken  husband,  (see  Recovery) 

43,  u.  (t) 

lands  which  the  debtor  to  the  crown 
by  record  or  specialty  (whether 
principal  or  surety)  is  seised  of  in 
tail,  may  be  seized  and  extended, 
(see  Crown}  3G6 

ESTOPPEL, 

where  fine  operates    by  way  of,  6,  & 

n.  (s),  14,  n.  (t),  34,  313,  n.  (i) 

where  deed   may   operate   by  way  of, 

53,  n.  (h),  54,  n.  (p),  02,  84 

where    grant  will  operate  by  way  of, 

242,  &  n.  (t) 

where  lease  made  by  a  person  who 
has  no  interest  in  land,  may  become 
good  by  estoppel,  275,  &  n.  (h) 

ESTOVERS, 

line  of  lands  will  not  bar  estovers,     23 

EVICTION, 

in  what  cases  :m  exchange  shall  be  de- 
termined by  the  eviction  of  either 
party,  and  \\here  not,  2t>7 


EXCHANGE, 

what,  285,  n.(e).289 

how  an  exchange  must  be  made,  and 
what  shall  be  said  to  be  a  good  ex- 
change, or  not,  '21)1,  293 

between  what  parties  exchanges  may 
be  made,  291 

exchange  between  disseisor  and  dis- 
seisee—effect of,  291,  n.  (h) 

exchange  by  infant — effect  of,      291  & 

298 

by  tenant  in  tail— effect  of,  ib. 

by  lunatic   or  idiot — effect  of,         ib. 

exchange  by  husband  seised  in  right 
of  his  wife — effect  of,  ib. 

exchange  by  parsons,  of  their  church 
preferment,  291,  297,  n.  (d) 

exchange  by  joint  tenants  or  tenants  in 
common,  291,  &n.(i) 

of  what  things  and  estates  an  exchange 
may  be  made,  291 

of  the  things  necessary  to  the  validity 
of  an  exchange,  289,  n.  (b) 

the  word  "  exchange "  necessary  iu 
order  to  make  an  exchange,  294 

what  estates  the  parties  to  an  exchange 
must  have,  291 

of  the  quantity  or  quality  of  the  estates 
or  interests  exchanged,  295 

the  estate  of  both  parties  must  be 
equal  in  amount  of  interest, 

294,  n.  (r) 

but  not  necessary  that  their  estates 
should  be  equal  in  value,  ib. 

of  an  exchange  between  tenant  in  tail 
and  person  seised  in  fee, 

295,  n.  (a),  &  296 

one  may  grant  an  acre  in  possession  in 
exchange  for  an  acre  in  reversion, 

296 

an  exchange  may  be  made  to  take 
effect  in  futuro,  295 

of  exchanges  in  which  there  is  no 
mention  or  limitation  of  any  express 
estate  that  either  party  shall  have, 
—effect  of,  *295,  ct  n.  (t) 

there  must  be  an  execution  and  per- 
fection of  the  exchange  by  entry  or 
claim  in  the  life-time  of  the  parties, 

296 

of  the  implied  warranty  in  exchanges, 

who  may  take  advantage  of  such  war- 
ranty in  case  of  eviction  on  either 
side,  21)0,  n.  (c),  &  298,  n.  (f ) 
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EXCHANGE— (continued.} 

in  what  cases  an  exchange  shall  be  de- 
termined by  eviction  of  either  party, 
and  where  not,  2U7 

who  may  take  advantage  of  a  void  or 
voidable  exchange,  or  not,  298 

in  what  case  an  exchange  voidable  at 
first,  may  become  good  by  matter 
ex  post  facto,  ib. 

a  deed  may  take  effect  to  other  pur- 
poses although  it  might  not  take 
effect  as  an  exchange,  297 

where  exchange  will  be  a  revocation 
of  a  previous  will,  (see  Revocation} 
409,  n.  (e) 
of  implied  warranty  in  exchanges, 

185,  196, 198 

there  must  be  an  execution  and  per- 
fection of  the  exchange  by  entry  or 
claim  in  the  life-time  of  the  parties, 

296 

republication  after  exchange  will  pass 
the  lands  received  in  exchange, 

409  e 

EXECUTION,  (see  Extent.  Judgment. 
Statute  ) 

what  goods  and  chattels  of  the  conu- 
sor  may  be  taken  in  execution,  361 

as  against  a  judgment  debtor  himself 
all  the  personal  estate  he  is  in  the 
actual  possession  of  at  the  time  of 
execution  being  sued  out,  including 
leaseholds  for  years  and  other 
chattel  interests  in  real  estate,  may 
be  taken  and  sold  under  a  fieri 
facias,  366  n 

as  to  the  validity  of  executions  as 
against  goods  which  have  been  sold, 
settled,  or  mortgaged,  ib.  c 

in  what  cases  mortgages  of  personal 
chattels  are  to  be  regarded  as  frau- 
dulent and  bad  as  against  execu- 
tions, ib.  f 

the  mortgagor  remaining  in  possession 
will  not  render  the  security  bad  as 
against  an  execution,  provided  the 
possession  is  agreeably  to  a  stipula- 
tion for  that  purpose  contained  in 
the  security,  ib. 

in  the  case  of  mortgages,  even  where 
the  retention  of  possession  is  agree- 
able to  an  agreement  for  that  pur- 
pose, still,  in  order  to  the  validity 
of  the  transaction  it  should  be  free 
from  suspicious  circumstances,  ib. 


EX  ECUTION— (cont  inued.) 

whether  a  mortgagor's  retention  of 
possession  ivithout  a  stipulation  for 
the  purpose,  or  his  retention  of  pos- 
session after  the  period  for  payment 
of  the  money  has  arrived,  where 
the  possession  was  at  first  under  an 
agreement  for  that  purpose,  will 
render  the  security  bad  as  against 
an  execution,  quaere?  366  g 

in  the  transfer  of  ships  by  way  of 
sale,  mortgage,  £c. — as  against 
executions  it  is  necessary  that  the 
directions  of  the  acts  respecting 
the  registry  of  ships  and  the  trans- 
fer of  them  should  be  attended  to, 
366 /,  n.f 

an  assignment  made  for  the  benefit  of 
creditors  generally  (including  the 
very  creditor  who  impeaches  the 
assignment)  is  good  against  an  exe- 
cution by  such  creditor,  366  h 

an  assignment  for  the  benefit  of  par- 
ticular creditors,  to  the  exclusion 
of  the  rest,  is  good  against  execu- 
tions at  the  suit  of  those  who  are 
excluded,  ib. 

whether,  in  order  to  the  validity  of  an 
assignment  of  personal  chattels,  for 
the  benefit  of  creditors  against  an 
execution,  it  is  necessary  that  the 
trustees  should  take  immediate  pos- 
session, qitcere?  \\).i 

as  to  the  validity  of  settlements  of 
plate,  furniture,  and  other  personal 
chattels,  as  against  executions,  ib. 

where  such  a  settlement  is  made  before 
marriage,  or  after  it  for  a  valuable 
consideration,  it  will  be  good  against 
executions  at  the  suit  of  the  settler's 
creditors,  ib. 

a  schedule  of  the  goods  sold  or  settled 
is  always  advisable,  but  is  not  ab- 
solutely necessary,  ib. 

a  purely  voluntary  settlement  of  goods, 
made  by  a  person  indebted  at  the 
time,  cannot  be  sustained  against  an 
execution  at  the  suit  of  a  creditor, 

366  k 

whether    a    voluntary   settlement    of 

goods  is  valid  against  an   execution 

if  the  settler  was  not  indebted  at  the 

time  of  making  the  settlement,      ib. 

64  §,  App.  549 

a  purchase  by  a  married  woman  of 
goods  or  chattels  belonging  to  her 
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EXECUTION— (continued.) 

husband  will,  it'  bond  fide  and  for 
fair  consideration,  be   good  agains 
executions  against  her  husband,  not 
withstanding  he  was  indebted  at  th 
time  of  the  purchase,  366 

u  herever  a  purchase  would  be  good 
made    by  a  married  woman  throng 
the  medium  of  a   trustee,    it  will  b 
equally   good    if   made   by  herself, 

ib 

if  a  /r///r   covert   is  entitled    to   goods 
for  her  separate  use,  they  cannot  bt, 
taken  under  an  execution  against  he 
husband,  ib 

it  a  married  woman  be  a  sole  trader 
either  by  the  custom  of  London,  o 
under  an  agreement  for  the  purposi 
entered  into  before  marriage,  her 
eil'ects,  as  such  trader,  cannot  b 
seised  under  an  execution  at  the 

ib 

suit  of  her  husband's  creditors, 
if  a  person  be  in  possession  of  goods 
as  the  agent  or  servant  of  another 
such  goods  are  not  liable  to  execu- 
tion tor  the  debt  of  such  agent  01 
servant,  ib 

where  goods   are    leased  they  are   not 
liable  to  be  taken    under  an   execu- 
tion   against   the  lessee,  ib. 
in  the  case  of  a  ready-furnished  house 
they  are  not  liable,  ib. 
and  even  if  the  goods  be  used    in  the 
lessee's  own  house  they  will  not    be 
lia;                                                         ib. 
the    goods    of  a  testator  or   intestate, 
iu  tht:  hands   of  his    executor   or    ad- 
ministrator, cannot  be  taken  rndcr 
an  execution   against  such    executor 
or  administrator  for  bis  own  debt, 

ib. 

the  goods  of  a  woman  cohabiting  with 

a  man  as  his  wife  and   reputed  to  be 

so,  cannot  be  taken  in  execution  for 

the  supposed  husband's  debt,         ib. 

an    execution  cannot     be    maintained 

against    the     goods     of  a    bankrupt 

where  it  is  sued  out  after  the  issuing 

of  the  commission,  ib. 

executions  sued  out  before  the  issuing 

of   a  commission  of   bankrupt  will, 

in  certain  cases,  be  over-reached  by 

the  commission,  if). 

of    bonds,    deeds,  &c.   see  Deed  and 

Obligation. 
of  deed  by  attorney,  sec  Deed. 


EXECUTOR,  (see  Administrator.    De- 
vast  avit.) 

what  and  how  constituted,  399 a 

who   may  make  or  appoint  an   execu- 
tor, and  who  cannot,  459a 
feme  covert  who  is  a  sole  executrix,  or 
a  surviving  executrix,   may  appoint 
an  executor  to   continue  the  repre- 
sentation,                             473,  n.  (a) 
what   persons   may   be   made    or   ap- 
pointed   executors,    and    who   may 
not,                                                 4-">9  a 
of    infant    executors, — whether   adult 
husband  of  infant  executrix  can  act, 

490 

if   a   woman    is    appointed    executrix 
whilst   sole,    proves    the    will,   and 
afterwards    marries,     her    husband 
must   act  with   her  in  the  executor- 
ship,  460,  n.  (m) 
a  feme  executrix,  who  is   married  be- 
fore she  proves,  cannot  prove  with- 
out her  husband's  consent,  ib. 
by  what  words  a  man  may  be  made  an 
executor,   and  what  words  in  a  tes- 
t  mient  shall   make  a  man  full  exe- 
cutor   or  only  a  coadjutor  or  super- 
visor, and  who  shall  be  an  executor 
by  such  words,                                4GO 
executor  or  administrator  may  be  for 
a  limited  time  as  well  as  for  a  spe- 
cial   purpose,    as  pcndente  lite,   du- 
rntitf  minore  tetatc,  &C.       400,  n.  (c) 
of    the    rights    and    powers   of    exe- 
cutors and  administrators,            401 
re    executors    and    administrate  Fa 
may  grant  under-leases,  (see  Lease) 
!207,  n.  (h) 

where  an  executor  or  administrator 
may  accept  or  refuse  the  executor- 
ship,  or  administration,  and  how 
and  where  he  may  be  executor  after 
hu  hath  refused  or  not,  and  what  act 
or  intermeddling  with  the  goods  of 
the  deceased,  shall  be  said  to  be  an 
administration,  and  what  not,  4(>5 
an  executor  who  tloes  any  act  amount- 
ing to  an  acceptance  of  the  exe- 

:sliip,  and  who   does  not  p; 

within  six  months,  incurs  a  penalty, 

and   it   is   the   same  with    respect  to 

administrators,  '•'».  n.  i'e) 

executor  dc   sun   tort,    or  of  li 

wrong,  4<J7 

where   a   man   making  his   debtor   an 
utor  is  an  extinguishment  of  bis 
debt, 
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EXECUTOR— (continued.) 

an  executor  who  is  a  creditor  of  the 
testator,  may  satisfy  his  debt  before 
he  pays  others  in  the  same  degree, 

498 

where  he  may  give  up  a  lease  to  lessor, 

284  ft 

equity  will  not  allow  an  executor  to 
receive  a  legacy  given  to  him  for  his 
own  benefit,  where  he  refuses  to 
prove  the  will,  453,  n.  (m) 

infant  executors  are  incapable  of  act- 
ing till  they  come  of  age, 

333,  n.(n) 

the  act  of  one  executor  (where  there 
are  more  than  one)  in  his  capacity 
of  executor,  is  good  as  the  act  of 
all,  233,  n.(k) 

executor  releasing  a  debt  without  re- 
ceiving it,  would  be  answerable  for 
a  devastavit,  334,  n.(q) 

as  to  powers  of  executors  to  sell, 

A  pp.  569 

as  to  the  right  of  executor  to  pre- 
fer a  debt  owing  to  himself, 

App.  568 

what  acts  or  degree  of  intermeddling 
will  make  any  one  executor  de  son 
tort;  what  remedy  may  be  had  against 
him,  and  what  acts  of  his  shall  be 
valid,  467,  n.(k) 

what  chattels  or  other  things  an  exe- 
cutor or  administrator  shall  have  by 
virtue  of  his  executorship  or  ad- 
ministration, and  what  not,  468 

in  what  cases   an  executor  is  entitled 

to  the  testator's  personal   estate,  or 

residuary  personal  estate,  for  his  own 

benefit,  and  when  for  next  of  kin, 

406,  n.  (d)  &  (g) 

as  to  a  creditor  extinguishing  the  debt 
at  law  by  appointing  his  debtor  ex- 
ecutor, (see  Obligation}  394,  n.  (s) 

where  executors  die  or  renounce,  how 
administration  granted,  406,  u.  (i) 

the  rights  and  powers  of  executors 
and  administrators,  401 

both  executor  and  administrator  may 
be  for  a  limited  time,  as  well  as  for 
a  special  purpose,  as  pendcnte  lite, 
durante  minore  estate,  &c. 

400,  n.  (c) 

child  en  vcntre  sa  mere  may  be  appoint- 
ed executor,  but  an  infant  cannot 
act  till  attaining  twenty-one, 

4H,n.(g) 


EXECUTOR— (continued.) 

the  goods  of  a  testator  or  intestate  are 
not  liable  to  be  taken  in  execution 
in  the  hands  of  his  executor  or  ad- 
ministrator for  the  debt  of  such  ex- 
ecutor or  administrator,  366,  n.  (1) 
executor  or  administrator  not  liable  to 
damages  out  of  his  own  estate  on 
any  special  promise,  except  when 
made  in  writing,  343,  n.  (m) 

in  what  cases  executors  shall  have 
rent  of  lands,  471,  n.(z) 

in  what  cases  executor  entitled  to  fix- 
tures   as     against    the     heir,     de- 
visee, &c.  469,  n.  (g) 
what  an  executor  may  do  by  virtue  of 
his  executorship,   and  the  power  of 
an   executor   or  administrator,    and 
what  acts  an  executor  may  do   be- 
fore proving,  473 
as  to  executor  selling  leaseholds  spe- 
cifically devised,                  475,  n.  (f) 
of    the    payment  of    legacies   by  exe- 
cutors,                             475,  &  n.  (k) 
of  the  payment  of  funeral  expences, 

475  a 

executors  should  make  an  inventory 
of  testator's  goods,  ib. 

the  inventory  must  be  delivered  to  the 
ordinary  upon  the  oath  of  the  exe- 
cutor or  administrator,  if  he  is 
thereunto  lawfully  required, 

476  a,  n.  (n) 

the  duty  of  executor  in  probate  of  the 

will/  476  a 

the  duty  of    executor   in  payment  of 

debts  and  legacies,  and  the  order  of 

payment  of  debts  and  legacies,      ib. 

an  executor  may  not  prefer  himself  in 

retaining  his   legacy,    as   he  may  a 

debt  due   to  him  from  the  testator, 

479,  n.  (d) 

executors  duty  in  making  an  account, 

480 

where  and  how  an  executor  or  admi- 
nistrator shall  charge  others  in  re- 
spect of  the  estate  of  the  deceased, 
and  what  actions  and  remedies  he 
may  have  against  others,  and  what 
not,  and  how,  481 

where  there  are  divers  executors,  the 
action  commenced  by  them  ought 
to  be  commenced  in  all  their  names, 
but  where  they  are  defendants,  those 
only  are  to  be  named  who  proved 
the  will,  482,  n.  (k) 
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EXECUTOR— (continued.) 

where  and  how  an  executor  or  admi- 
nistrator, shall  be  charged  by  others, 
and  what  actions  and  remedies  may 
be  had  against  him,  or  not,  482 

what  act  one  executor  or  administra- 
tor alone  may  do,  and  where  the 
act  or  laches  of  one  may  prejudice 
or  bar  his  companion,  and  where 
not,  483  a 

what  act  one  executor  may  do  to  an- 
other, and  what  remedy  or  action 
one  executor  or  administrator  may 
have  against  another,  or  not,  484 

where   may  give   up  lease  to  lessor, 

284  ft 

where  an  executor  upon  a  bequest 
to  him,  hath  an  election  to  have  the 
thing  devised  as  executor,  or  as  le- 
gatee, and  when  he  shall  have  it  in 
one  right  or  in  tiro  other,  and  what 
act  shall  amount  to  a  declaration  of 
his  election,  454 

the  assent  of  the  executor  is  necessary 
to  the  perfection  of  a  bequest  of 
goods  or  chattels,  ib.  et  infra 

of  sales  by  executors  of  leaseholds  for 

years,  or   the    chattels    specifically 

bequeathed,  459,  n.(k), 

475,  n.  (f ) 

what  acts  done  by  one  executor  or  ad- 
ministrator may  be  avoided  by  the 
subsequent  executor  or  administra- 
tor, and  what  not,  492 

whether  the  acts  by  the  executor  of 
the  will  of  a  lunatic,  &c.  good  till 
will  set  aside,  ib. 

what  shall  be  a  good  bar  to  an  action 
brought  by  or  against  an  executor 
or  administrator,  and  what  not,  493 

EXECUTOR    DE   SON  TORT,  (see 

Executor.  Administrator.  Devastavit.) 
executor,  of  his  own  wrong,  who  shall 
be  said  to  be  so,  and  what  act  shall 
make  him  so  to  be  accounted,  and 
what  act  such  an  executor  may  do, 
and  how  he  shall  be  charged,  or 
not,  486,  et  infra 

EXECUTORY  DEVISES, 

limited   on  estates  tail,   bound    by  re- 
covery, see  Recovery. 
when  recovery  will  bar,  37,  n.  (a) 

EXCEPTIONS, 

oi'  exceptions  in  deeds,  see  Deed. 


EXONERATION,  (sed  Mortgage.) 

the  devisee  of  a  mortgaged  estate  has 
a  right,  generally  speaking,  to  have 
the  estate  exonerated  from  the  mort- 
gage out  of  the  testator's  personal 
estate,  409  a,  n.  * 

but  not  to  the  prejudice  of  other  cre- 
ditors, or  of  pecuniary  or  specific  le- 
gatees, or  of  the  wife's  parapher- 
nalia, c\x'.  ib. 

where  the  personal  fund  is  insuflicient 
for  the  purpose,  the  devised  estate 
will  be  exonerated  out  of  any  real 
estate  which  may  have  descended 
upon  the  testator's  heir  at  law,  ib. 

where  the  mortgaged  estate  will  be 
exonerated  out  of  the  other  devised 
estates,  ib. 

wherever  the  testator  has  shewn  a 
clear  intention  that  the  devisee  shall 
take  the  devised  estate  cum  onere, 
there  it  will  not  be  exonerated,  ib. 

in  what  cases  he  will  be  considered  to 
have  shewn  such  intention,  ib. 

EXPOSITION,  (see  Construction.) 

EX  POST  FACTO, 

where  a  devise,  void  in  its  inception, 
may  become  good  by  matter  ex  post 
facto,  450  a 

when  good  in  its  inception,  may  be- 
come void  by  matter  ex  post  facto, 

451 

void   by  a  subsequent  repugnant  will, 

ib. 

EX  PROVISIONS  CORONA    (see 
Crown.   Fine.   Recovery.) 

EX  PRO  VISIONS    VIRI,   (see  Fine. 

Recovery.) 
fine  by  woman  seised,         15.  28,  n.  (q) 

EXTENT,  (see  Crown.) 

if  an  extent  comprizes  both  freehold 
and  copyhold,  it  will  be  bad  as  to 
the  latter,  though  good  as  to  the 
former,  App.  560 

if  a  person  obtains  two  judgments 
against  the  same  defendant,  he  may 
extend  a  moiety  of  the  debtor's  real 
estates  on  one  of  the  judgments,  and 
the  other  moiety  on  the  other, 

365,  n.  (f )  • 

and  a  moiety  of  all  the  real  estate  he 
is  then  actually  seised  of  (including 
leaseholds  for  lives)  may  be  extend- 
ed oil  an  dcyit,  366  n 
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EXTINGUISHMENT, 

where  fine  operates  as  an  extinguish- 
ment of  a  right,  34 

of  releases  which  operate  by  way  o 
an  extinguishment  of  right  or  title 
(see  Release)  327 

when  and  by  what  means  a  condition 
shall  be  discharged  and  extinguished 
for  ever,  or  suspended  for  a  time  or 
not,  (see  Condition}  121,  157,  8,  9 

FEE  SIMPLE, 

recovery  by  tenant  in  fee — effect  of,  47 
what  words  will  make,  102,  106 

what  words  will   make,   by  will,    see 

Devise. 
may  pass  by  implication  in  a  will, 

441,  n.  (o) 
PELONY, 

feoffment  by  person  gnilty  of,  204.  208 

effect  of  fine  by  tenant  in  tail  guilty  of, 

7,  n.  (x).  29 

levying  a  fine  in  the  name  of  another 
person  not  consenting  thereto,  fe- 
lony, 7,  n.  (x),  9,  n.  (a) 

FEME  COVERT,  (see  Baron  and  Feme. 
Husband  and  Wife.} 

grant  to  a  feme  covert  good,  till  dis- 
agreed to,  235 

who  has  a  separate  estate  with  a  power 
of  disposing  of  it  executes  a  bond, 
such  bond  will  affect  her  separate 
estate  in  equity,  375,  n.  (a) 

where  a  feme  covert  may  make  a  will, 

402 

a  purchase  by  a  married  woman  of 
goods  and  chattels  belonging  to  her 
husband,  will,  if  bond  fide  for  a  va- 
luable consideration,  be  good  against 
executions  against  her  husband,  not- 
withstanding he  was  indebted  at  the 
time  of  the  purchase,  (see  Execution} 
366,  n.(k) 

if  a  feme  covert  is  entitled  under  a 
will  to  goods,  they  cannot  be  taken 
under  an  execution  issued  against 
her  husband,  ib. 

if  a  married  woman  be  a  sole  trader 
either  by  the  custom  of  London,  or 
under  an  agreement  for  the  purpose 
entered  into  before  marriage,  her 
effects  as  such  trader  cannot  be 
seized  under  an  execution  at  the 
suit  of  her  husband's  creditors,  ib. 

fine  and  recovery  by,  see  Fine.  Re- 
covery. 


FEME  COVERT— (continued.) 

M'omen  seised  in  tail  exprovisione  viri — 

recovery  by — effect   of,    (see  Fine. 

Recovery)  33,  n.  (t) 

deeds  by— effect  of,  56,  n.  (a) 

of  leases  by — effect  of,  (see  Lease) 

276, n.  (h) 
where  she  may  pass  her  estate  without 

fine,  28,  n.  (t) 

with  her  husband's  licence,  may  make 

a  will  of  her  goods,  473,  n.  (a) 

must  perform  condition,  and  are  not 

excused  for  laches,  120,  n.  (i),  148,  9 

FEOFFMENT,  (see  Livery  of  Seisin.) 

what,  203 

how  must  be  made,  203,  n.  (c), 

204,  n.  (e),  208,  n.  (a), 

&  219,  n.  (i) 

of  the  feoffor,  203 

of  the  feoffee,  ib. 

who    may  make   or  take   a   feoffment, 

and  what  is  requisite  thereto,       204 

of  a  feoffment  for  years  with  condition 

to   enlarge   the   feoffee's   estate  to  a 

fee-simple,  209 

persons  capable   of  making   or  taking 

advantage  of  a  feoffment,  204 

tenants   in   common  may  enfeoff  each 

other  or  strangers,  205 

joint-tenants  cannot  enfeoff  each  other 

but  may  enfeoff  strangers, 

ib.  &  n.  (o) 

by   one  joint   tenant   of  the  whole  of 

the  lands— effect  of,  289 

by  infants,  not  void  but  only  voidable, 

204,  n.  (h) 

where  may  be  made  by  infants  of  lands 

in  gavelkind,  ib.  &  217,  n.  (f) 

where  may   be   made  by  persons  who 

have  committed  treason  or  felony  or 

persons  attainted,  £c.         204,  208 

where  may  be  made   by  ecclesiastical 

persons,  204,  &  n.  (m) 

by  a  stranger — effect  of,  207,  & 

App.  552 

by  tenant  for  life   and  remainder-mau 

in  tail,  how  it  operates,  84 

in  what  cases   feoffment  by  tenant  for 

life  will  be  a  forfeiture,      203,  n.  (b) 

effect  of  feoffment  by  lessee  for  years 

where  the  lessor  is   upon  the   land 

and  does  not  contradict  it,  207 

in  what  cases  feoffment  of  lessee  for 

years  is  a  forfeiture,  ib. 

by  tenant  in  tail  in  possession — effect 

ef,  210 
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FEOFFMENT— (continued.} 

with  warranty  by  tenant  for  life,  bow 

it  operates,  188 

by  husband  of  wife's  lands — effect   of, 

•207,  8 

who  an  incapable  of  making  feoffments, 

203 

aliens,  ib.  n.  (f ) 

idiots,  203 

IV mo  covert,  204,  280 

cannot    be    made   by  husband,    to    his 

wife  except  by  custom,  204,  <&  n.  (n) 

disseisor  cannot  eufeoff  disseisee, 

20->,  \  n.  (p) 

cannot  be  made  to  the  king,  20.3 

the  nature  and  operation  of  a  feoff- 
ment,  203 

effect  of  this  assurance  and  its  pecu- 
liar eflicacy,  and  how  it  differs  from 
a  fine,  Ac.  203,  4,210 

when  the  entry  of  the   feoffor  is  law- 
ful,   it  clears   all    abatements,    dis- 
seising, and  wrongful  titles,       204 
extinguishes    all   right   and    collateral 
benefits,  as  powers  of  revocation,  drc 

ib 

of  destroying  condition,  powers,  con- 
tingent estates,  \-c.  bv  feofl'nient,  Ac 
ib.  \-  221,  n.  (f 

\vhe-hor  a  feoffment   transfers  a   fee 

how  slight  and    tortious    soever    the 

on   of   the  feolFor  may  be — 

qvarc  t  203,  h.  (a),  20-"j,  n.  (h 

&  A  pp.  .V> 

where  the  lands  nre  in   the  possession 

of    other     persons,  as     lessees     t'oi 

e..    t.Jie    leoll'incnt    must  be 

made  with  consent  of  such  persons 

oti-.  had,  20->,  213,  214,  221 

if  a  man  makes  a  feoll'ment  to   himsel 

and  another,  and  makes  livery  to  tin 

other,  the    other    shall    have     th< 

whole,  220 

made  without     livery   the   feoffee 

tenant  at  will,  28: 

without    livery  may  operate  as  a  cove 

nant  to  stand  seised,         514,  n.  (p 

may  enure  as  a  grant,  30S 

where    there    are  two    deeds  of  t'eoll 

ment,    he    to    whom    livery  is    firs 

made  shall   be  preferred,  22( 

in   what   eases  i  ([nity  will  aid   a   feoll 

ment    which  is  defective   from    tin 

want  of  livery,  20$),  n.  (b 

in  what   cases  a  feoffment  will  work  r 

forfeiture,  207,  210,  213,  22( 


FEOFFM  VST— (continued.) 

in    what   cases   a   feoffment    and   the 
•  :e  thereby  made,  being  good  at 
first,  may  become  void  by  matter  ex 
post  facto,  as  by  disclaimer,  &c. 

284  U 

in  what  cases  a  feoffment  and  the 
estate  thereb\  made,  being  void  or 
voidable  at  the  first,  may  or  may 
not  become  good  by  matter  ex  post 
facto,  287 

as  to  a  ter::ior  acquiring  a  fee  by 
means  of  a  I'eoft'ment,  Ap|>. 

of  livery  of  seisin,  -~>t,  n.  (g) 

and  fine  by  copyholder — effect  of, 

FEIUE  NATUIUE, 

of  property  in  things,  241,  n.  (i) 

FINE,  (see  forfeiture.  Non-claim.  Con- 
dition. Declaration  of  Uses.) 

meaning  or  definition  of  the  word, 

2,&n.(b) 

of  the  conusee  (or  plaintiff)  in  a  fine, 

2 

of  the  conusor  or  deforceant  in  a  fine, 

ib. 

essential  parts  i-i  a  fine,  3 

ot  the  preripe  or  original  writ  in  levy- 
ing fines,  3  &  5 

there  may  be  more  things  in  the  pre- 
cipe  than  those  named  in  the  con- 
cord, 15 

of  a  retraxit  of  the  original  writ, 

3,  n.(d) 

of  the  teste  of  the  original  writ,       ib. 

of  the  king's  silver  in  levung  fines, 

5,  n.  (o),  9 

of  the  death  of  any  of  the  parties  be- 
fore the  entry  of  the  king's  silver — 
effect  of,  3,  n.  (e) 

of  the  concord  or  agreement  in  levj- 
ing  fines, 

e  fleet  of  the  death  of  any  of  the  par- 
ties before  the  concord  entered  into, 
3,  n.(f),  18 

what  concord  or  agreement  may  be 
made  by  fine,  or  not,  15 

the  estate  must  be  limited  by  the  con- 
cord to  the  heirs  of  him  only  in. 
whom  the  right  is  acknowledged,  ib. 

the  concord  of  a  fine  may  be  good  in 
part  and  void  in  part,  18 

how  concord  to  be  expounded,          19 

the  concord  or  agree  ment  must  1>e 
possible  and  sensible,  17 
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FINE— (continued.'} 

the  concord  of  a  fine  (a  fine  being 

conveyance  upon  record)   shall   be 

taken  as  a  conveyance  between  part; 

and  party,  19 

the  concord  may  be  with  an  exception 

of  some  part,  1 

the  concord  may  be  made  of  an  estat 
in  fee-simple,  fee-tail,    for  life,    or 
for  years,  1(3 

the  concord  may  be  of  divers  re 
mainders,  ib 

the  concord  may  be  single  or  double 

ib 

by  the   concord,   a  jointure   may  be 

made  to  a  woman,  ib 

by  the  concord,  a  lease  may  be  made 

ib 

by  the  concord  of  a  fine  sur  done  grant 
et  render,  none  can  take  back  the 
first  estate  but  the  conusors,  or  one 
of  them,  17 

by  the  concord  of  a  fine  sur  done  granl 
et  render,  conusor  cannot  reserve  a 
less  estate  to  himself  than  a  fee, 

ib. 

of  the  note  of  the  fine,  3  &  5 

of  the  foot  of  the  fine, 
of  the  chirograph  of  the  fine,      3  &  5 
of  engrossing  the  fine,  3,  5,  n.  (q) 

proclamations  on  fines,  when  and 
how  to  be  made, 

3,  n.  (h),  6,  20,  25,  27 
proclamations  on  a  fine,  necessary  to 
bar  an  entail,  3,  n.  (f ),  (h) 

proclamations  on  a  fine  necessary  to 
gain  an  estate  by  non-claim,          ib. 
heir  of  conusee  may  cause  proclama- 
tions to  be  made,  3,  n.  (h) 
of  the  different  kinds  of  fines,      3,  17 
sur  conuzance  de  droit  come  ceo,  &c. 
2,  n.  (b),  4 

this  fine  will  pass  a  fee  without  the 
word  "  heirs,"  4,  n.(i) 

sur  conuzance  de  droit  tantum, 

2,  n.  (b),  4 

this  fine  also  conveys  a  fee  without  the 
word  "  heirs,"  4,  n.  (k) 

fine  sur  done  grant  and  release  on 
confirmation,  4 

sur  done  grant  et  render,     2,  n.  (b),  4 
a  fine  is  either  single  or  double,          4 
single   fine   can   only   be   with   a   re- 
mainder over  to  the  conusee  and  his 
heirs,  17 


FINE— (continued.) 

of  the  different  writs   for   levying   a 
fine,  5,  6 

of  the  dedimus  potestatem  on  taking 
the  acknowledgment  of  fines, 

5,  n.  (n),  9 
date  of  writ  of  dedimus  potestatem, 

5,  n.(ri) 

of  the  conuzance   or  acknowledgment 
of  a  fine,  5,  8 

what  persons  may  take  the  conuzance 
or  acknowledgment  of  a  fine, 

5,  n.(n),  8 

returns  to  be  made  by  commissioners 
appointed   to  take  the  acknowledg- 
ment of  fines,  5,  n.  (n),  9 
of  the  duties  of  the  commissioners,  ib. 
fines  are  either  executed  or  executory, 

3,  4 

of  the  writ  of  habere  facias  seisinam 

in  executory  tines,  4 

fine   executed    does   not  require   this 

writ,  ib. 

who  may  levy  fines,  6 

tenant  in  tail  may  levy  a  fine,  7 

effect  of  fine  by  tenant  in  tail  guilty 

of  felony,  7,  n.(x),  &  29 

all    persons    and   corporations    sole, 

capable  of  granting   by  deed,   may 

levy  fines,  0 

corporations  lay  may  levy  fines,          7 

queen  may  levy  fines  as  a  feme  sole, 

7,  n.  (x) 

married  women,  with  the  concurrence 
of   their  husbands,  may  levy  fines, 

7,  n.  (w) 

fine  by  feme  covert  without  her  hus- 
band—effect of,  7,  &  n.  (w) 
whether  a  husband  shall  be  bound  to 
procure  his  wife  to  join  in  a  fine 
where  he  has  entered  into  a  cove- 
nant to  do  so,  19,  n.  (g) 
persons  outlawed,  or  waived  in  per- 
sonal actions,   may  levy  fines, 

7,  n.  (x) 

effect  of  fines  by  persons  deaf,  dumb, 

and  blind,  ib. 

who  ought  not  to  lev}'  fines,  6 

lunatics,    idiots,  &c.   ought  not — and 

effect  of  fines  levied  by  them, 

6,  n.  (t),  21,  n.  (p) 

infants  ought  not — and  in  what  cases 
a  fine  by  an  infant  will  bind,  and 
when  and  how  to  be  avoided, 

7,  &  n.  (u) 
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FINE— (continued.} 

where  infant  trustees  or  mortgagees 
may  levy  fines,  7,  n.  (u) 

alien — how  far  his  fine  good,    7,  n.(x) 

ecclesiastical  corporations  aggregate 
cannot  levy  fine,  7 

levying  a  fine  in  the  name  of  another 
person  not  consenting  thereto— 
felony,  7,  n.(x),  9,  n.  (a) 

who  may  take  hy  a  fine,  7 

persons  competent  to  be  grantees  in 
deeds  may  take  by  fine,  ib. 

who  may  not  take  by  a  fine,  8 

description  of  parties  to  fines — must 
be  by  their  proper  names,  &c.  ib. 

in  what  courts,  &c.  fines  may  be 
levied,  9 

must  be  levied  in  the  Common  Pleas, 

ib. 

when  they  may  be  levied  out  of  court, 

8,  &  n.  (z) 

when  they  may  be  levied  in  the  King's 
Bench,  9,  n.  (e) 

when  they  may  be  levied  in  the  court 
of  ancient  demesne,  9,  n.  (f ) 

a  fine  in  the  court  of  ancient  demesne 
will  not  bar  an  estate  tail, 

10,  n.  (f ) 

fine  in  the  king's  courts,  of  lands  held 
in  ancient  demesne — effect  of, 

23,  n.  (z),  30,  n.  (b) 

may  be  levied  of  lands  in  the  Isle  of 
Ely,  in  the  Bishop's  Court, 

10,  n.  (f ) 

may  be  levied  by  custom  in  the  courts 
of  cities  and  corporate  towns,  ib. 

but  will  not  bar  estates  tail  when 
levied  in  these  courts,  ib. 

fines  may  be  levied  in  the  courts  of 
the  counties  palatine  of  Lancaster, 
»  Durham,  and  Chester;  in  the  port- 
mote  court  of  the  city  of  Chester, 
and  the  courts  of  the  great  sessions 
in  Wales,  and  when  duly  pro- 
claimed, will  bar  estates  tail,  ib. 

of  fines  in  the  courts  of  counties  pala- 
tine, when  levied  in  vacation,  ib. 

where  fines  are  levied  to  the  use  of 
purchasers,  mortgagees,  &c.,  what 
to  be  attended  to,  ib. 

of  what  things  a  fine  may  be  levied, 

10,  &  n.  (g) 

may  be  levied   of  shares  in  the  New 

River  Water-works,  10,  n.(h) 

may  be  levied  of  a  rent,  but  not  of  an 

annuity,  11 


FINE— (continued.) 

may  be  levied  of  ecclesiastical  posses- 
sions in  lay  hands — [how  such  pos- 
sessions may  be  conveyed,] 

12,  n.  (o) 

of  the  parcels  in  a  fine, 

by  what  names  or  descriptions,         10 

of  the  order  in  which  parcels  should 
be  set  down  in  fines,  13 

parcels  must  be  described  as  lying  in 
particular  towns,  hamlets,  &c. 

13,  &  n.  (p) 

amendment  of  fines,  by  correcting  er- 
rors in  the  names  of  the  parties, 

App.  541 

amendment  of  fines  by  correcting  er- 
rors in  the  parcels, 

13,  &  n.  (p),  &  App.  541,  2 

amendment  of  fines,  by  correcting  er- 
rors in  the  proceedings,  App.  542 

in  what  cases  the  conusee  of  a  fine  may 
elect  upon  what  part  of  the  parcels 
the  fine  shall  operate,  where  it  can- 
not operate  as  to  the  whole, 

13,  &  n.  (p) 

when  there  are  latent  ambiguities  in 
the  parcels  in  a  fine,  parol  evidence 
will  be  admitted  to  explain  them, 

ib. 

as  to  the  manner  and  order  of  levying 
fines,  5,  18 

in  what  cases  lands  bought  of  different 
persons  may  pass  by  one  fine,  ib. 

of  fines  where  the  lands  lie  in  different 
counties,  ib. 

fines  are  either  at  the  common  law  or 
by  the  statute,  6,  20 

of  the  different  operations  of  fines  at 
the  common  law,  and  by  the  statute, 

6,  20,  30 

fine  at  common  law,  if  executed,  dis- 
continues the  estate  of  the  conusor, 

3 

of  the  estate  which  the  parties  to  the 
fine  must  have,  13,  14 

effect  of  the  fine,  where  none  of  the 
parties  have  an  estate  of  freehold, 

14 

of  fines  by  copyholders,  tenants  for 
years,  and  other  persons  not  having 
an  estate  of  freehold, 

19,  &  n.  (i),  &  App.  552 

fine  and  feoffmeut  by  a  copyholder- 
effect  of,  19,  &  n.  (i) 

fine  and  feoffmeut  by  a  tenant  for  life 
— effect  of,  ib. 
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fines  may  be  levied  of  equitable  or 
trust  estates,  13,  n.  (q) 

whether  a  fine  or  recovery  necessary 
to  bar  an  entail  in  equitable  estates, 
queer e  ?  ib. 

of  the  nature,  use,  and  effect  of  a 
fine,  2,  G,  34 

operates  as  a  conveyance — where, 

6,  19 

operates  as  a  bar — where,  fi 

operates  by  estoppel — where 

6,  n.  (s).  14,  n.  (t).  34 

operates  as  an  extinguishment  of  a 
right — where,  34 

fine  of  lands  will  not  bar  estovers, 
rights  of  way,  or  other  collateral  in- 
terests issuing  out  of  the  lands,  23 

where  a  fine  will  alter  or  change  the 
course  of  descent,  19,  n.  (k) 

may  operate  as  a  revocation  of  a  for- 
mer will — where,  37,  n.  (n) 

may  operate  as  a  bar  to  a  possibility, 

24 

fine  and  deed  of  uses  may  operate  as 
an  execution  of  a  power,  35 

may  operate  as  an  extinguishment  oi 
powers,  rights  of  re-entry,  springing 
uses,  &c. — where,  37,  n.  (n) 

may  operate  as  a  confirmation,          34 

may  operate  as  a  release — where,     ib. 

fine  sur  release  does  not  extinguish 
rent  or  condition,  35 

what  estate  shall  be  bound  or  barred 
by  fine,  22,  &  n.  (w),  23,  25 

effect  of  a  fine  with  proclamations,  in 
barring  incumbrances,  37,  n.  (n) 

no  person  bound  by  a  fine,  where  he 
does  not  claim  through  the  conusor, 
unless  barred  by  non-claim,  24 

no  estate  barred  by  a  fine,  except  di- 
vested or  put  to  a  right,  23 

in  what  cases  a  fine  divests  the  seisin, 
23,  24,  29,  35 

parties  to  fines — when  barred,         29 

privies — when  barred,  21,  29 

in  what  cases  a  fine  is  a  bar  against 
heirs  or  privies  in  tail,  24,  26,  27 

strangers — when  barred  by  fine,  with 
proclamations  and  non-claim, 

21,  22 

strangers  who  have  present  right,  and 
no  impediment — when  barred,  30 

strangers  who  have  present  right,  and 
who  are  under  impediment— when 
barred,  ib. 
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strangers  who  are  without  impediment, 
and  who  have  future  right  upon 
cause  precedent — when  barred,  32 

strangers  who  have  future  right,  and 
are  under  impediment— when  barred, 

33 

Strangers  who  have  no  right  for  any 
cause  before  the  fine — when  barred, 

ib. 

strangers  who  have  future  rights,  by 
divers  titles— when  barred,  34 

within  what  time  he  that  hath  right  to 
the  land  must  make  his  claim,  &c. 
to  prevent  a  bar,  23,  29 

from  what  period  the  period  of  non- 
claim  cornmeuces, 

23,  &  n.  (x),  &  (a) 

where  the  time  has  once  begun  to  run, 
it  will  continue  running,  notwith- 
standing future  impediments, 

30,  33 

where  the  time  has  begun  to  run  in  the 
ancestor's  life-time,  the  heir,  if  free 
from  disability,  shall  only  have  the 
remainder  of  the  five  years  to  make 
his  entry  or  claim,  ib. 

in  what  cases  corporations  aggregate 
are  barred  by  fine,  14,  n.(w),  22 

issue  in  tail — where  barred  by  the 
fine  of  his  ancestor,  or  of  some 
other,  24 

issue  in  tail — where  barred,  although 
his  ancestor  die  before  proclama- 
tions made,  25 

fine  is  no  bar  to  him  in  remainder  or 
reversion,  except  by  non-claim 
where  levied  with  proclamations, 

27 

fine  by  a  purchaser  with  a  defective 
title — where  he  that  hath  title  shall 
be  barred,  29 

when  disseisee  and  the  like  is  barred 
by  the  fine,  (with  proclamations  and 
non-claim,)  of  the  disseisor,  28 

where  a  fine  shall  be  a  bar  as  to  one 
person,  and  not  as  to  another,  or  as 
to  one  part  of  the  land  and  not  to 
another,  29 

fine  by  a  person  who  has  purchased 
from  tenant  in  tail — effect  of, 

29,  n.  (u) 

with  respect  to   barring  equitable   or 

trust  estates  or  interests  by  fine  and 

non-claim,         14,  n.  (s),  23,  n.  (x), 

29,  n.  (x) 
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whether  a  fine  with  proclamations  by 
equitable  tenant  in  tail,  and  non- 
claim  will  bar  remainder-man, 

14,  n.  (s) 

fine  by  tenant  for  life  of  an  equitable 
or  trust  estate,  effect  of,  as  to  for- 
feiture, bar  of  remainder-man,  &c. 

ib. 

in  what  cases  ecclesiastical  corpora- 
tions barred  by  fine,  7 

where  terms  of  years  may  be  barred 
by  Hue  with  proclamations  and  non- 
claim,  23,  &  n.  (x) 

where  fine  and  non-claim  will  bar 
wife's  dower,  28,  32 

of  fines  by  tenants  in  tail,      37,  n.  (n) 

of  a  fine  by  tenant  in  tail  where  he  has 
or  has  not  the  immediate  reversion 
in  fee,  ib. 

where  he  has  the  immediate  reversion, 
and  there  is  any  reason  to  believe 
that  it  is  incumbered,  there  a  re- 
covery should  be  suffered,  ib. 

there  is  no  mode  by  which  a  tenant  in 
tail  can  be  restrained  from  levying 
a  fine,  ib. 

tenant  in  tail  with  remainders  over  to 
acquire  the  fee  must  suffer  a  re- 
covery, ib. 

of  fines  by  tenant  in  tail  after  the  pos- 
sibility of  issue  extinct — where  a 
forfeiture,  14,  n.  (s) 

effect  of  fine  by  tenant  in  tail,  after 
having  committed  felony,  7,  n.  (x) 

&  29 

fine    by  a  son  in  the  life-time   of  his 
ancestor  who  is  tenant  in  tail,  and 
where   such   son   has  only  a  possi- 
bility of  an   estate  tail—effect   of, 
14,  u.(u),  24,  n.(h),  20,  n.  (i) 

fine  by  or  to  a  tenant  for  life — where 
a  forfeiture,  14,  n.(s) 

fines  by  mortgagors  and  mortgagees — 
effect  of,  32,  App.  543 

fine  by  disseisee  to  a  stranger — effect 
of,  14,  &  n.  (t).  24 

fine  by  disseisor  of  a  tenant  in  tail  — 
effect  of,  21,  n.  (q) 

fine  by  disseisor  to  a  stranger— effect 
of,  14,  24 

of  fines  by  persons  having  contingent 
interests  of  inheritance,  conditional 
limitations,  Arc.— effect  of,  14,  & 

n.(t),  22 
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fines  by  lay  and  aggregate  corporations 
—effect  of,  14,  &  n.  (w) 

fines  by  persons  seised  ex  provisions 
coronce,  or  of  the  gift  of  the  crown 
—effect  of,  lo,  28,  42,  n.(r),(s) 

fines  by  persons  seised  in  tail,  by  virtue 
of  an  act  of  parliament — effect  of,  15 

fine  by  one  of  several  co-heirs — efftct 
of,  26 

fine  by  joint   tenants,  tenants  in  com- 
mon,  and   coparceners — effect  of, 
14,  <fc  n.  (v),  &  App.  543 

fine  by  one  of  two  or  more  tenants  in 
common  of  the  whole  premises — 
effect  of,  App.  543 

fine  by  woman  covert  with  her  hus- 
band— effect  of,  7 

fine  by  husband  alone,  of  his  own  land 
will  not  bar  the  wife's  dower,  unless 
in  case  of  a  fine,  with  proclamations 
and  non-claim,  28,  32 

fine  by  a  woman  and  her  husband  will 
bar  wife's  jointure  or  dower,  28 

whether  a  purchaser  (or  incumbrancer) 
can  require  a  fine  to  bar  the  wife's 
dower,  or  to  see  the  title  to  her  join- 
ture lands,  where  a  jointure  was 
settled  upon  her  previous  to  mar- 
riage, and  expressed  to  be  in  lieu  of 
her  dower,  and  where  she  was  adult 
at  the  time  of  making  the  jointure 
and  agreed  to  accept  it  in  satisfac- 
tion of  her  dower,  App.  «*31 

whether  a  purchaser  can  require  a  fine 
where  the  jointure  is  a  mere  equit- 
able jointure,  App.  536 

whether  a  purchaser  can  require  a  fine 
where  the  wife  was  an  infant  when 
the  jointure  was  made,  App.  537 

whether  a  purchaser  can  require  a 
fine  where  he  can  obtain  the  assign- 
ment of  a  term  of  years  created 
prior  to  the  marriage,  App.  539 

fine  by  a  woman  and  her  husband  of 
the  wife's  land— effect  of,  28,  &  n.  (s) 

fine  by  husband  alone  of  his  wife's 
lands— effect  of,  28 

fine  by  a  married  woman  and  her  hus- 
band as  to  other  interests  in  the 
lands— effect  of,  28,  n.  (t) 

fine  by  a  married  woman  and  her 
husband,  how  far  it  operates  as  a 
bar  to  her  rights  where  levied  to 
the  use  of  a  mortgagee,  ib. 
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whether  a  husband  shall  be  bound  lo 
procure  his  wife  to  levy  a  fine  where 
he  has  entered  into  a  covenant  to  do 
so,  19,  n.  (g) 

uses  of  a  fine  declared  by  a  married 
woman  without  her  husband's  con- 
currence— effect  of,  7,  n.  (w) 

uses  of  a  fine  of  wife's  lands  declared 
by  the  husband  without  his  wife's 
concurrence — effect  of,  37,  n.  (u) 

fine  levied  to  a  married  woman  as  co- 
nusee,  may  be  avoided  by  her  hus- 
band or  herself— how  and  where, 

7,  n. (y) 

by  husband  alone,  where  he  and  the 
wife  are  jointly  seised  in  fee  or  in 
tail— effect  of,  24,  &  n.  (f ) 

by  husband   seised  jure  uxoris, 

15,  &n.(x) 

by  husband  alone  of  the  wife's  lands — 
effect  of,  28 

by  husband  alone  of  his  own  land 
will  not  bar  the  wife  of  her  dower, 
unless  in  case  of  a  fine  with  procla- 
mations and  non-claim,  28  &  32 

fine,  (discontinuance)  by  husband  of 
his  wife's  lands,  46,  n.  (a) 

where  a  fine  by  a  feme  covert  without 
her  husband  will  be  good,  and  where 
it  may  be  avoided,  7,  n.  (w) 

fine  by  a  married  woman  as  a  feme 
sole— effect  of,  21,  n.  (p) 

when  a  feme  sole  marries  before  fine 
perfected— effect  of,  18,  19 

by  woman  seized  in  tail  ex  provisione 
viri,  or  of  the  gift  or  settlement 
of  her  husband  or  his  relations, 

15,  28,  n.  (q) 

fine  of  lands,  conveyed  to  a  woman 
in  tail  for  her  jointure  within  the 
11  Hen.  7,  ch.  20,  will  not  bar  the 
issue  in  tail,  28,  &  n.  (q) 

what  cases  are  within  the  act  relating 
to  estates  tail  ex  provisione  viri,  ib. 

whether  copyhold  lands  are  within  the 
meaning  of  the  act  relating  to  estates 
tail  in  women  seised  ex  provisione 
viri,  ib. 

in  what  cases  a  fine  may  be  levied  of 
an  estate  tail  ex  provisione  viri,  ib. 

where  feme  covert  may  pass  her  estate 
without  a  fine,  28,  n.  (t) 

of  the  declaration  of  the  uses  of  fines, 
and  upon  what  fines  they  may  be 
declared,  37,  n.  (n) 
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uses,  where  declared  by  an  infant — 
effect  of,  7,  n.  (u) 

uses  by  a  married  woman  without  her 
husband's  concurrence,  where  good 
and  where  may  be  avoided,  7,  n.  (w) 

uses  declared  by  the  husband  alone, 
when  he  and  his  wife  levy  the  fine — 
effect  of,  37,  n.  (n) 

resulting  use,  where,  ib. 

averment  may  be  made  to  prevent  use 
resulting,  20,  u.  (1),  37,  n.  (n) 

where  fine  may  be  avoided  or  reversed, 
34,  et  infra,  n.(i) 

fine,  how  and  by  whom  it  may  be 
avoided,  7,  25,  33,  35,  6 

for  what  causes'a  fine  may  be  avoided, 

35 

in  what  manner  fines  may  be  avoided, 

35,  6 

where  fine  may  be  avoided  £for  covin 
fraud,  or  usury,  19 

fine  may  be  avoided  by  claim,  en- 
try, &c.;  and  by  whom  and  within 
what  time  such  entry,  claim,  &c. 
maybe  made,  23,29,33,35 

entry  by  a  husband  to  avoid  a  fine  of 
his  wife's  lands — within  what  time 
to  be  made,  App.  542 

within  what  period-  entries,  &c.  must 
be  made  to  avoid  fines,  23,  n.  (a) 

where  a  person  with  a  partial  interest 
avoids  a  fine,  whether  bis  avoidance 
of  it  is  an  avoidance  as  to  the  inte- 
rests   of  those   in   remainder,    &c. 
\  ^  23,  n.  (a) 

fine;void  for  uncertainty,  where,  11, 19 

may  be  avoided  by  a  bill  in  chancery, 
as  for  fraud,  &c.  36,  n.  (k)&(m) 

effect  of  a  fine  on  estates  not  divested 
or  turned  to  a  right,  35,  n.  (i) 

general  objects  for  which  fines  are 
levied,  37,  n.  (n) 

wife  with  consent  of  her  husband  may 
levy  fines,  7,  n.  (w) 

effect  of,  by  her,  without  such  con- 
sent, ib. 

effect  of,  where  voluntary  or  fraudu- 
lent uses  declared,  64  J,  n.  f 

what  mode  adopted  to  prevent  forfei- 
ture of  the  life  estate,  where  tenant 
for  life  levies  a  fine,  or  suffers  a 
recovery,  155,  n.  (h) 

whether  a  fine  necessary  when  a  join- 
ture has  been  made  in  bar  of  dower, 
App.  531 
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a  fine  reversed  for  error  will  neverthe- 
less support  a  recovery  suffered  be- 
fore the  reversal,  30,  n.  (i) 
by  tenant  in  tail  enures  to  make  good 
his  former  grant,                314,  n.  (p) 
effect  of  divesting  or  turning  estates 
to  a  right,                         4,  n.  (d),  23 
FIRE, 

covenant  to  repair,  and  effect  of,  when; 

premises  destroyed  hy,      172,  n.  (h) 

170,  n.  (in) 

Low  covenant  to  repair  should  he  qua- 
lified, where  it  is  not  intended  that 
lessee  should  repair   in  case  of  fire, 
179,  n.  (m) 

FOOT  OF  FINE,  (see  Fine.) 

FORFEITURE,   (see   Copyhold.    Fine. 
Lease.   Recovery.     Will.) 

in  what  cases  a  feoffment  will  work  a 
forfeiture,  207,  210,  213,  220 

where  a  feoffment  hy  a  tenant  for  life 
will  work  a  forfeiture,  203,  n.  (h) 

in  what  cases  feoffment  by  lessee  for 
years  is  a  forfeiture,  (see  Feoffment) 

207 

if  tenant  for  life  levies  a  fine  for  a 
longer  time  than  his  own  life,  it  is 
a  forfeiture,  14 

by  fine  of  tenant  in  tail  after  possi- 
bility of  issue  extinct,  (see  Fine) 

14,  n.  (s) 

feoffment  by  A.  and  B.  tenants  for 
life,  without  remainder-man,  is  a 
forfeiture  of  their  estates,  84 

tenant  for  life  grants  a  rent  for  his  life, 
it  is  no  forfeiture,  It 

if  tenant  for  life  grants  land  to  an- 
other without  mentioning  the  time, 
it  shall  be  taken  for  his  own  life, 
and  not  of  the  grantee  ;  as  that 
would  be  a  forfeiture,  «» 

where  a  recovery  will  work  a  for- 
feiture, (see  Recovery)  40,  n.  (i) 

recoveries  suffered    by  tenant   in   tail 
after  possibility  of  issue  extinct 
by  covin  or  otherwise,  are  forfeitures 
of  the  estate,  but  will  not  bind  the 
remainders  or  reversions,  -13 

what  shall  be  deemed  a  condition  in 
law,  when  it  shall  be  said  to  be 
broken,  and  a  forfeiture  of  the 
estate,  1 1» 
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where  he  in  remainder  is  barred  of 
his  entry  upon  alienation,  for  a  for- 
feiture, 34 

of  waiver  of,  for  condition  broken, 
(see  Lease)  153,  l.V.) 

what  act  will  amount  to  a  waiver  of 
forfeiture,  (see  Lease)  284  *,  n. 

where  equity  will  relieve  against  for- 
feiture by  lessees,  (see  Lease) 

•V.I  ! 

for  assigning  or  underletting  without 
licence,  (see  Lease)  284  1f 

as  to  relief  against  forfeiture  for  non- 
payment of  rent,  breach  of  cove- 
nants, &c.  (see  Lease)  284  f 

who  may  take  advantage  of  forfeiture 
for  breach  of  condition  in  leases, 

284ft 

FORMEDON, 

whether  issue  in  tail  barred  of  his 
formedou  by  the  laches  of  his  an- 
cestor, 3Go  *,  n.  (I) 

whether  each  succeeding  issue  in  tail 
may  bring  his  fonnedon,  provided 
he  brings  it  within  the  period  al- 
lowed by  the  statute  of  21  Jac.  1. 
c.  16.  s.  1 ;  or  whether,  if  a  preceding 
tenant  in  tail,  who  has  a  right  of  ac- 
tion, neglects  to  bring  his  formedon 
within  the  period  mentioned  in  the 
statute,  whether  in  such  a  case  his 
luchi's  are  a  bar  to  eaeli  succeeding 
heir  in  tail  as  well  as  to  himself. 

336,  n.  (I) 

i  R  ANKALMOIGM:, 

of  lands  held  in  frankalmoigne,    101  * 

FRAUD, 

of  equitable   relief  in  cases    of  bonds 

procured  by  fraud,  372,  n.  (o) 

373,  n.  (p) 

fine  and  recovery  may  be  avoided  for 
fraud,  19,  40,  n.  (1) 

a    bar   to    the    performance   of  agree- 
ments for  leases,  (see  Lease) 
leases  may  be  avoided  for  fraud, 

'271,  n.(n).  272,  n.(o) 
of  setting  deeds  aside  for,  see  J 
of   deeds,    wills,    «fcc.  being    b;ul    for 
fraud,  see   Di-eil.    Fraudulent 

nee.    Voluntary  Settlement.   Will. 

FRAUDULENT     DEED    OR    SET- 
TLEM  i;\T,  vsee  Voluntary  Sett  I*  went.) 
3K 
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GAMING, 

bonds  for  gaining  debts  are  bad,  (see 
Obligation)  371,  n.  (o) 

GAVELKIND, 

in  what  cases  feoffment  may  be  made 
by  infants  seised  of  lands  in  gavel- 
kind,  204,  n.  (h),  217,  n.  (f ) 

GENERAL  WORDS, 

effect  and  operation  of,  in  deeds,  &c. 

79,  n.(n) 

GIFT,  (see  Deed.   Grant.) 

what,  203,  227 

.    of  what  things  gifts  may  be  made,    227 

gift   of   goods  may  be  either  by  word 

accompanied    by    delivery,    or    by 

deed,  ib. 

•where  gifts  are  void,  129 

of  gifts,  or  voluntary  conveyances,  or 

settlements  of  lands  or  real  estate, 

227 
when  a  gift  will  amount  to  a  release, 

244 
when  a  covenant  will  amount  to, 

162,  165 

GOODS, 

where  and  against  whom  may  be  taken 
in  execution,  see  Execution. 

of  the  wasting  of  goods  (or  devastavit) 
by  executors  or  administrators,  see 
Devastavit. 

where  goods  are  leased,  they  are  not 
liable  to  be  taken  under  an  execu- 
tion against  the  lessee,  (see  Execu- 
tion) 366,  n.  (1 

how  affected  by  judgments,  (see  Judg- 
ment) ib.  n.  (c 

in  what  cases  sales  or  mortgages  o 
goods  will  be  considered  as  fraudu- 
lent against  judgment  creditors,  (see 
Execution)  ib.  n.  (d 

GRANT,  (see  Bargain  and  Sale.    Deed 

Exposition  of  Deed.   Lease.  Release.) 

what,  228 

in  what  grant  varies  from  a  release, 

85,  6 

what  things  lie  in  grant,  228 

what  things  will  pass  by  a  grant, 

228,  9,  230,  237,  8,  9,  240,  1,  2 

by  what  names  things  will  pass  in  a 

grant,  246,  1 

what  things  will  pass  by  a  grant  as  in 

i  idents,  &c.  89 

how  grant  shall  be  made, 

229,  &  n.  (h),  230 
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how  grant  shall  enure,  252 

by  what  words  it  may  be  made, 

228,  9,  231,  2,  514 

what  things  are  necessary  to  the  va- 
lidity of  a  grant,  229 

as  to  the  naming  and  description  of 
grantor, 

who  may  be  grantors,  232  &  243 

grantor  must  be  either  actually  or  po- 
tentially possessed  of  the  thing 
granted  at  the  time  of  making  the 
grant,  242,  n.  (m) 

a  man  may  grant  goods  whereof  he 
hath  not  the  actual  possession,  244 

lessor  cannot  give  or  grant  the  trees 
growing  on  lands  comprised  in  a 
lease,  granted  for  life  or  years, 

grantor  at  the  time  having  no  interest 
in  the  thing  granted  but  afterwards 
acquiring  an  interest  —  where  the 
grant  will  operate  by  estoppel, 

242,  &  n.  (t) 

who  may  be  grantees,  234 

no  one  can  be  grantee  unless  a  party 
to  the  deed,  or  take  as  grantee  un- 
less by  way  of  remainder,  237 

as  to  the  naming  and  description  of 
the  grantee,  236 

to  a  feme  covert  good  till  disagreed 
unto,  235 

to  a  corporation,  when  good  and  where 
not,  229,  233 

of  grants  by  or  to  several  persons, 
some  of  whom  are  incapable,  82 

of  grants  of  several— how  they  enure, 

243 

of  grant  by  tenant  for  life,  107 

by  tenant  in  tail,  243,  4 

by  tenant  in  tail  of  advowson  in 

gross,  509 

by  one  of  two  joint  tenants  of  the 

whole  estate,  243 

of  a  rent  by  two  seised  severally,       98 
by  disseisor  and  confirmation  by  dis- 
seisee, 85 
by  disseisee  to  a  stranger,            244 

of  the  description  of  the  thing  granted, 

245,  et  infra 

what  should  be  attended  to  in  the  de- 
scription of  the  parcels, 

246,  &  n.  (e) 

errors  or  uncertainty  in  the  descrip- 
tion of  parcels,  where  fatal, 

247,  &  n.  (i) 
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GRANT— (continual.) 

when;    the   thing    granted    is    impro 

perly  described — how  tar  the  gran 

good,  24  ( 

of  errors  or  uncertainty  in  the  quan 

turn  or  amount  of  the  estate  or  in 

to  rest  granted,  251 

of  uncertainty  as  to  the  time  at  whicl 

the   estate   or   interest   in  the  thin 

granted  is  to  commence,  25S 

where   the  word  (/rant  in   a  deed  \vil 

create  a  warranty,  1*34,  n.  (n 

may  be  construed  as  a  covenant,      KJi 

an    instrument  which    is    intended    tc 

operate  as  a  release,  but  which  can 

not  so   operate,    may   operate   as  a 

grant  of  a  reversion,  (see  Dm/) 

324,  n.  (s),  325,  n.  (z),  (b 
of  the  grant  of  a  rent,  107,  110 

of   a  rent — when   suspended    or    not 

240 

of  wood,  with  licence  to  cut,  80 

of  profits,  1)7 

of  deeds,  ib 

of  goods  and  chattels — what  pass  by, 

DO,  97,  8 

of  goods  in  a  particular  place,  98 

in  a  grunt   of  all    utensils,  household 
stuil'  passes,  but  not  plate  and  jewels 

ib. 

of  emblements,  244,  &  n.  (y) 

in   the    grant  of  a   house  the   ground 
whereon  it  stands  passes,  90 

of  the  grant  of  oflices,    231,  282,  312 
of  advowsons,  282 

of  all  lands,  88,  99,  100 

of  distinct  or  entire  estates,  213 

of   a   reversion,    where    it   will    puss 
though  not  named  in  a  deed,          76 
where  grants  of  reversions   are  good 
and  where  not,  2  I -3 

of  a  reversion  with  an  exception  — 
where  good,  78 

may  be  of  a  reversion,  by  the  name 
of  a  remainder,  ct  c  contra,  87 

of  reversion  by  tenant  for  life  to  his 
lessee   for   years    and   his  heirs,   is 
good  for  life  of  the  grantor,         107 
of  a  reversion  will  not  pass  lands  in 
possession,  91 

of  all  estate— where  it  will  pass  lands 
in  reversion   as  well   as   in  pn- 
sion,  <>y 

of  all  estate  in  H.  grantor  having  both 
fee-simple  and  leases  for  years,  the 
freehold  lands  only  pass,  "  89,  91 


GRANT— (cmiih 

of  the  grant  of  remainders,  229 

remainders  cannot  be  granted  without 

deed,  229,  230 

of  possibility  of  a  term,  in  remainder, 

how  far  good,  23!) 

of  the  residue  of  a  term,  1(72 

of  a  rent  to  husband  during  the  lives 

of  himself  and  wife,  and    after  the 

wife's   d(j;tf!i    another   rent;    by  this 

both   rents   pass,    unless   there   are 

words  of  restraint,  93 

incidents  are  not  grantahle  without  the 

thing  to  which  they  are  incident, 

240 

of   any  particular  thing    includes   the 
means  to  obtain  it,  89 

of  things  which  are  not  grantable,  ex- 
cept in  equity,      231,  240,  1,  2,  3,  4 
two  grants  of  the   same   thing — effect 
of,  24.3 

of  estate  reserving  a  portion  of  it,    79 
rules  of  construction  in  grants, 

^252,  &  n.  (y) 

what  shall  be  said  to  be  a  good  grant, 
or  not,  229,  &  n.  <Xr) 

grants  (and  conveyances)  will  be  ; 
sumed  after  a  long  quiet  enjoyment, 

ib. 
of  the  operation  of  a  grant, 

228,  9,  243 
may  operate  as   a  release, 

82,  85,  C,  253 
where  conditional  by  construction, 

87,  124,  5,  0 

in  what  cases  grant  good  at  first  may 
become  void  by  matter  ex  post  / 
284JJ, 

where  a  man  may  avoid  his  own  grant, 

287 

where  the  thing  granted  is  executory, 
and   the  cause   or  consideration    of 
the  grant   fails,  the  grant   bee 
void,  285 

where    may  be  good   at  one  time  and 
void  at  another,  good   against    one 
person  and  void  against  another;   or 
g«»od  in  part,  and  void  in  part, 
who  may  avoid  a  grant,        288,  n.  (ui) 

aDIAN, 

guardian  in   socagc   may  make  a  good 

lease;    of    inf-.i ut's     lands,    till    i 
comes  of  age,  (set  i.  <ji) 

ttABEND( 

of  the  hnbt'fuhnn  in  a  deed,  >ee  Deed. 
3  K  2 


614 


INDEX. 


HABERE  FACIAS  SEISIN  AM, 

what,  and  effect  of,  (see  Fine.  Re- 
covery) 39,  n.  (h) 

HALF-BLOOD, 

admitted  to  administration,  463,  n.  (y) 

HEIR  APPARENT, 

where  a  limitation  to  the  heir  of  J.  S. 
has  been  held  to  give  a  vested  estate 
to  the  heir  apparent  of  J.  S.  during 
J.  S.'s  life-time,  237,  n.  (o) 

HEIRS, 

not  bound  by  an  obligation,  unless 
named  in  it,  369 

•will  be  bound  in  equity,  though  not 
named,  if  the  bond  was  in  the  na- 
ture of  a  contract  or  agreement, 

376,  n.(f) 

HUSBAND  AND  WIFE,   (see  Baron 
and  Feme.) 

feoffment  by  husband  of  wife's  lands, 
effect  of,  207,  8 

lease  by  husband  of  his  wife's  lands, 
see  Lease. 

exchanged  by  husband  seised  in  right 
of  his  wife — effect  of,  291.  298 

whether  husband  shall  be  bound  to 
procure  his  wife  to  join  in  a  fine, 
where  he  has  entered  into  a  cove- 
nant to  do  so,  19,  n.  (g) 

in  what  cases  marriage  extinguishes 
debts,  contracts,  &c.  entered  into 
between  husband  and  wife  previous 
to  the  marriage,  and  in  what  cases 
it  does  not,  333,  n.  (m) 

limitation  to  husband  and  wife,  jointly 
in  tail— effect  of,  111 

husband  may  alienate  his  wife's  lease- 
holds, or  under-lease  them, 

280,  n.  (t) 

IDIOTS,  (see  Lunatic.) 

ought  not  to  levy  fines,  and  effect  of 
fines  levied  by  them,  (see  Recovery) 

49,  n.  (g) 

IMPLICATION  (see  Devise.) 

of  devises  by  implication,      441,  n.(o) 
of  cross  remainders   by  implication, 

435,  n.  (1).  443 

INCIDENTS, 

are  not  grantable  without  the  things  to 
which  they  are  incident,  240 


INCUMBRANCES, 

effect  of  fine  with  proclamations  in 
barring  incumbrances,  37,  n.  (n) 

if  a  purchaser,  with  notice  of  two  in- 
cumbrances, pays  off  the  first,  leav- 
ing the  other  unpaid,  and  does  not 
keep  such  first  incumbrance  on  foot 
for  his  protection,  the  second  in- 
cumbrance will  be  let  in  upon  the 
estate  just  as  if  the  first  incum- 
brance had  never  existed,  though 
queer e?  App.  561 

covenant  that  lands  are  free  from  in- 
cumbrances— what  a  breach  of, 

171 

covenant  to  free  lands  from  incum- 
brance—effect  of,  166,  7,  172 

incumbrances  which  tenant  in  tail  has 
brought  upon  the  estate,  not  barred 
by  recovery,  (see  Recovery)  40,  n.  (n) 

INDEMNITY, 

whether  a  purchaser  will  be  com- 
pelled to  take  an  indemnity  against 
a  rent-charge,  when  he  purchased 
without  notice  of  it,  337,  n.  (r) 

INDENTURE,  (see  Deed.    Power.) 
where  a  lease  must  be  by  indenture, 

267,  n.  (d) 
INFANTS, 

conveyance  by,  where  void  and  where 
voidable,  233,  n.  (p) 

lease  by,  not  void  but  voidable,  where 
there  is  a  rent  reserved, 

267,  n.  (h) 

acceptance  of  rent  after  he  comes  of 
age,  will  affirm  such  lease,  (see 
Lease)  ib. 

effect  of  deeds  by,  56,  n.  (k) 

feoffment  by,  not  void,  but  only  void- 
able, 204,  n.  (h) 
must  perform  conditions,  and  are  not 
excused  for  laches,  120,  n.  (i) 

148,  9 

exchange  by— effect  of,  291,  298 

of  leases  by  and  to,  see  Lease. 

of  leases  by  and  to,  not  void,  but  only 

voidable,  (see  Lease)  267,  n.(b) 

ought  not   to    levy  fines,  and   in  what 

cases  a  fine    by  an  infant  will  bind, 

and  where  and  how  to   be  avoided, 

7,  n.  (u) 

where  infant  trustees  and  mortgagees 
may  levy  fines,  ib. 
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INFANT  TRUSTEES, 

whether  a  conveyance  by  an  infant 
trustee  of  the  trust  estate  can  be 
avoided  after  he  comes  of  age, 

289,  n.  (u) 

INFRANCHISEMENT,     (see   Copy- 
holds.) 

INGROSSING, 

of  ingrossing  fines,  (see  Fine.) 

INROLMENT,  (see  Bargain  and  Sale.) 
of  bargain  and  sale,  54,  n.  (p) 

INSOLVENT, 

whether  lessee  will  be  restrained  in 
equity  against  assigning  to  an  in- 
solvent, 284  tt 

INSOLVENT  DEBTORS'  ACT, 

assignment  under  will  occasion  a  for- 
feiture, not  being  an  assignment 
by  act  of  law,  284** 

INSTALMENTS, 

of  bonds  for  payment  of  money  by 
instalments,  (see  Obligation)  388 

INSURANCE,  (see  Buildings.) 

INTERESSE  TERMINI, 

of  an  interesse  termini  or  future  chat- 
tel interest  in  land,  &c.  2(J7,  n.  (e) 

an  interesse  termini,  whilst  it  conti- 
nues such,  cannot  be  bound  by  fine 
and  non-claim,  22,  u.  (x) 

may  be  assigned  or  released, 

2(»7,  n.  (e) 

but  cannot  be  surrendered,  303,  n.  (d) 

a  person  with  an  interesse  termini  can- 
not maintain  a  possessory  action, 

207,  n.  (e) 

INTEREST,  (see  Usury.) 

1 N  T  E  RLINEATIONS, 

in  deeds— atl'ect  of,         53,  n.  (k),  55 

68,  71,  74 

INTESTATE,  (see Administration.     De- 

rastauit.) 

IRELAND, 

of  leases  of  lands  in  Ireland,  with  co 
veiiants  for  perpetual  renewal,  set 

/,<•.- 

ISLE  OF    ELY,  («•«/«'/««•.) 

line    may   be   levied     in     the   Bishop'* 

court  of,  10,  n.  (f 

ISSUE   IN  TAIL, 

where  barred  by  fines,  - 


OINT-TENANTS, 

leases  by,  see  Lease. 
fines  by,  (see  Fine)  14,  n.  (v).  App.  543 
wills  by,  (see  mil)  421,  n.  (n) 

recoveries  by,  see  /?<•  wry. 
cannot  confirm  to  one  another,  but  may 
release,  314,  n.  (m) 

cannot  enfeoflf    each   other,   but   may 
enfeoft'  straiiL  205,  n.  (o) 

may  release  to   one  another,   (see  Re- 
lease) 32G,  n.  (1) 
of  exchanges  by  joint  tenants, 

291,   n.(i) 
JOINTURE, 

not  forfeited  by  divorce  or  elopement 
with  an  adulterer,  287,  n.  (m) 

fine  by  a  woman  and  her  husband  will 
bar  wife's  jointure,  28 

JUDGMENTS,  (see  Execution.  Statute. 

Elegit.) 

of  the  release  of  judgments,  see  Re- 
lease. 

the  judgment  creditor  may  enforce  the 
payment  of  the  money  against  the 
debtor,  by  taking  his  person  and 
seizing  and  selling  his  goods;  or  by- 
seizing  and  selling  his  goods  and  ex- 
tending a  moiety  of  his  lands  or  real 
estate  on  an  elegit,  3o'5,  n.  (f ) 

in  register  counties,  the  registration  of 
judgments  pursuant  to  the  register 
acts,  is  sufficient  to  make  them  bind 
lands  within  those  counties,  366,  n.  t 
lands  in  register  counties  will  not,  in 
the  hands  of  a  purchaser,  be  affected 
by  any  judgment,  of  which  he  has 
no  notice,  unless  it  is  registered 
agreeable  to  the  acts,  ib. 

in  the   north   riding  of  the  county    of 
York,  a  judgment  may  be  registered 
within    twenty  days    after   acknow- 
ledging or  signing  it,  ib. 
in  the  east  and  west  ridings  of  York- 
shire,   and     in  Kingston-upou-1  lull, 
thirty  days   are  allowed  for  the  re- 
gistration of  judgments,  ib. 
in  what  cases  the  real  or  personal 

of  the  debtor  may  be  followed  into 
the  hands  of  purchasers  or  inciini- 
hrancers,  ib.  n. 

judgments,  to  aflert  purchasers  and  in- 
cumbruncers,  where  they  h  : 
express  notice  of  them,  must  be 
docketed  according  to  the  act,  ib. 
purchasers  or  incumbrancers  having 
notice  of  judgments,  will  be  afi'ected 
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J  UDGM  ENTS— (continued.) 

by  them  in  equity,  notwithstanding 
they  were  not  duly  docketed  or  re- 
gistered, 366 
as  to  lands  in  which  the  debtor  is  only 
seised  of  a  mere  equitable  or  trust 
estate,  it  is  held,  that  a  purchaser  of 
such  lands  is  not  affected  by  judg- 
ments of  which  he  has  no  notice, 
and  upon  which  no  execution  is  sued 
out  at  the  time  he  obtains  his  con- 
veyance— the  soundness  of  this  doc- 
trine considered,  ib. 

entered  up  against  a  vendor,  subse- 
quently to  a  binding  contract  for 
sale,  will  not  affect  the  purchaser, 
provided  he  has  no  notice  of  them 
before  he  pays  his  money,  366  c 

of  judgments,  as  they  affect  goods  or 
personal  chattels,  ib. 

the  goods  of  the  debtor  are  only  bound 
from  the  delivery  of  the  fieri  facias 
to  the  sheriff,  and  therefore  goods 
(including  leaseholds  for  years  and 
other  chattel  interests  in  real  pro- 
perty) which  the  debtor  has  sold 
bond  fide  before  the  delivery  of  the 
writ,  cannot  be  taken,  ib. 

fraudulent  gifts,  grants,  and  alienations 
of  personal  chattels,  void  as  against 
judgment  creditors,  &c.  ib. 

in  what  cases  sales  or  mortgages  of 
goods  are  to  be  considered  as  frau- 
dulent as  against  judgment  creditors, 

366  d 

the  circumstance  of  the  vendor  con- 
tinuing in  possession,  is  to  be  re- 
garded as  an  evidence  of  fraud,  ib. 

in  order  to  the  validity  of  a  purchase 
of  goods,  the  purchaser,  generally 
speaking,  must  take  possession  of 
them,  366  e 

and  the  possession  of  the  purchaser 
must  not  be  a  mere  divided  kind  of 
possession  with  the  vendor,  leaving 
an  apparent  ownership  still  in  the 
vendor,  ib. 

even  if  a  vendor  should  remain  in  pos- 
session by  virtue  of  an  agreement 
for  the  purpose  contained  in  the 
deed,  such  agreement  will  not  make 
the  case  good,  ib. 

if  a  sale  of  goods  and  retention  of  pos-. 
session  take  place  with  the  knowledge 
and  consent  of  the  party  suing  out 
the  execution,  he  cannot  impeach 
the  transaction,  ib. 


JUDGMENTS—  (continued.) 

and  if  the  inference  of  fraud,  arising 
from  the  vendor  retaining  possession, 
can  be  satisfactorily  repelled,  in  that 
case  the  retention  of  possession  will 
not  render  the  purchase  impeach- 
able,  366  e 

where  a  purchaser  of  goods  takes  pos- 
session of  the  goods,  and  retains 
such  possession,  yet  to  make  the  sale 
good  it  must  not  only  be  for  a  valu- 
able consideration,  but  it  must  be  for 
a  fair  and  adequate  consideration, 

366  / 

even  a  purchase  for  a  full  considera- 
tion, and  accompanied  by  possession 
on  the  part  of  the  purchaser,  may  be 
bad  ;  as,  if  the  purchaser  knew  of  a 
judgment  and  execution  against  the 
vendor,  and  purchased  with  a  view 
to  defeat  it,  ib. 

mortgages  of  goods  free  from  fraud, 
good  against  judgment  creditors, 
(see  Execution)  i b. 

in  the  case  of  a  mortgage  of  goods, 
though  it  may  be  unimpeachable, 
yet  if  a  party  suing  out  execution 
thinks  fit  to  pay  off  and  take  a  trans- 
fer of  the  mortgage,  the  goods  may 
be  taken  under  such  execution,  366  h 

assignment  of  goods  for  the  benefit  of 
certain  specified  creditors,  or  of 
creditoi's  generally,  good  against  a 
judgment  creditor,  (see  Execution) 

ib. 

where  a  judgment  creditor  impeaches 
a  sale,  mortgage,  &c.  of  goods  or 
personal  chattels,  he  must  prove  the 
judgment  under  which  the  goods  are 
taken  in  execution,  366  / 

judgment  creditors,  as  against  the 
debtor's  real  estate,  have  preference 
between  each  other  according  to  the 
priority  of  the  judgments,  375,  n.  (y) 

it  is  otherwise  with  respect  to  the 
debtors'  personal  estate,  ib, 

a  judgment  debtor's  real  estate  may  be 
taken  in  execution  in  the  hands  of 
persons  claiming  under  a  voluntary 
settlement  or  conveyance  made  after 
the  judgment  was  entered  up,  ib. 

but  if  the  voluntary  settlement  was 
made  before  the  judgment  was  en- 
tered up,  it  would  seem  the  estate 
cannot  be  taken  if  the  debtor  was 
not,  in  debt  at  the  time  he  made  the 
voluntary  settlement,  ib.  App.  549 


INDEX. 


017 


JUDGMENTS--(coiil«ni£tt/.) 

real  estate  which  the  heir  at  law,  (but 
not  the  issue  in  tail)  of  the  judgment 
debtor  has  by  descent  from  his  an- 
cestor, may  be  taken  in  execution 
on  a  judgment  obtained  against  the 
ancestor,  :i7->,  n.  (y) 

and  it  may  be  taken  in  execution  in 
the  hands  of  the  devisee,  or  those 
claiming  under  him  as  purchasers 
or  volunteers,  ib. 

IB  the  case  of  bankruptcy,  if  the  judg- 
ment creditor  lias  not  sued  out  exe- 
cution before  the  bankruptcy,  he 
has  no  preference  or  priority  over 
the  bankrupt's  other  creditors,  ib. 

but  where  a  debtor  by  judgment  has 
sold  and  conveyed  his  real  estate 
and  received  the  purchase-money 
before  his  bankruptcy,  but  subse- 
quently to  the  judgment,  in  that  case 
the  bankruptcy  will  not  prevent  the 
judgment  creditor  from  following 
the  estate  into  the  hands  of  the  pur- 
chaser, ib. 

what  estates  of  the  debtor  by  judgment 
will  be  affected  by  the  judgment,  ib. 

of  docketing  judgments  in  the  courts 
of  Great  Sessions  in  IPa/ivf  and  in 
the  courts  of  the  counties  pala- 
tine, c"vo.  ib. 

if  a  subject  obtains  a  judgment,  sta- 
tute, &-c.  against  a  crown  debtor 
before  he  becomes  such  debtor,  and 
actually  takes  out  an  clc.git  on  his 
judgment,  &c.  before  the  crown 
sues  out  an  extent,  the  subject  will 
be  preferred,  but  if  the  crown  i 
an  extent  first,  the  crown  will  be  pre- 
ferred, (see  Crown)  306  p 

KING,  (see  Crown.) 

must  give  and  take  lands  by  matter  of 
record,  205 

KING'S  SILVER,  (see  Fine)  3,  n.  (h) 

5,  n.  (o).  6 

LACHES,  (see  Length  of  Time.    Fine. 

Formedon.) 

infants  and  feme  coverts  must  perform 
conditions,  and  are  not  excused  for 
laches,  120,  n.  (i).  148,  J) 

LANCASTER, 

lines  miy  be  levied  in  the  palatine 
courts  of,  10,  n.  (f ) 

LANDLORD  AND  TEX  AM, 

Lease.) 


LAPSED     BEQUEST,     (see   Legacy. 
Begt&t.) 

LAPS l-l)   DKVISI-:,  (see  Dm*?.) 

LEASE,  (see  Agreement.     Intercsse  Ter- 
mini.    Undcr-lease.) 

what,  206 

in  what  cases  an  instrument  is  an 
actual  lease,  or  only  an  agreement 
for  one,  271,  n.  (n),  &  A  pp.  558 

how,  and  by  what  words  a  lease  may 
be  made,  -'>">*,  n.(b), 

267,  notes  (c) 

where  words  sounding  in  coxenanf. 
amount  to  a  lease,  1(11,103,271,  497 

where  a  lease  may  be  by  parol, 

207,  n.  (c) 

in  what  cases  a  deed  is  necessary,  and 
where  a  writing  will  be  sufficient,  ib. 

in  what  cases  an  indenture  is  neces- 
sary, 2G7,  n.  (d) 

covenant  to  stand  seised  may  operate 
as  a  lease,  267,  n.  (c),  (d) 

the  recital  in  a  will  that  the  testator 
had  granted  a  lease  to  J.  S. — held 
to  operate  as  a  lease,  ib. 

in  what  cases  to  constitute  a  les 
he  must  be  a  party  to  the  deed, 

200,  n.  (b) 

of  the  things  necessary  to  a  valid  lease, 

•207 

by  whom  leases  may  be  made, 

ii.  00 

tenant  in  tail  may  make  a  lease  for  hit 
own  lite,  208 

but  not  longer,  unless  by  fine  or 
covery,  or   by  force  of   tii 
32  lien.  8.  eh.  il». 

and  a  fine  will  not  give  it  validity 
against  the  issue  in  tail,  unless  it  is 
levied  with  proclamatio 

nor  against  remainder-men  or  r.-- 
sinner,  unless  levied  with  proclama- 
tions, and  they  suffer  themselves  to 
be  barred  by  non-claim,  ib. 

a  lease  by  an  infant,  reserving  rent, 
is  not  absolutely  void,  but  orlv 
voidable,  :.  n.  (h) 

acceptance  of  rent  by  infant  after  he 
comes  of  age  will  allirm  such  1 

ii>. 

of  a  lease  by  an  infant,  without  r 
in  order  to  try  his  title — good,      ib. 

a  guardian   in 

!  !«-;»se  of  the  infant's  lands   till 
ihc  infant  conns  of  aue,  ib. 
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LE  ASE— (continued.) 

a  feme  covert  (except  under  a  power, 
or  by  fine  with  the  husband,  or 
with  her  husband  pursuant  to  the 
32  Hen.  8.  ch.  28,)  cannot  make  a 
ralid  lease,  267,  n.  (h) 

guardians  or  committees  of  lunatics 
may  grant  building,  repairing,  or 
other  leases,  under  the  direction  of 
the  court  of  Chancery,  ib. 

of  leases  by  and  to  aliens,  ib. 

an  alien  may,  after  naturalization  or 
denization,  make  or  take  a  valid 
lease,  ib. 

where  executors  and  administrators 
may  grant  under-leases,  ib. 

of  leases  by  tenants  for  life,  hy  the 
curtesy,  in  dower,  by  elegit,  &c.  ib. 

to  make  a  valid  lease  of  lands  in  mort- 
gage, both  the  mortgagor  and  mort- 
gagee should  join,  ib. 

where  the  mortgagee  has  the  legal 
estate,  the  rent  ought  to  be  re- 
served to  him,  and  the  covenants 
on  the  part  of  the  lessee  entered 
into  with  him,  ib. 

lease  by  a  copyholder  for  more  than 
a  year  (without  licence)  is  a  for- 
feiture, except  where  a  special  cus- 
tom to  demise  for  a  longer  term,  ib. 

a  lease  of  copyholds  by  parol,  or  to 
commence  infuturo,  will  be  a  for- 
feiture, ib. 

but  a  mere  agreement  or  covenant  to 
grant  a  lease  will  not  work  a  for- 
feiture, ib. 

what  is  to  be  regarded  as  an  actual 
lease  by  a  copyholder,  and  what  a 
mere  agreement  for  one,  ib. 

where  a  copyholder  grants  a  lease  by 
virtue  of  a  licence,  he  must  strictly 
pursue  his  licence,  ib. 

of  leases  by  lay  and  spiritual  corpo- 
rations, ib. 

of  leases  by  the  crown — what  leases 
the  crown  may  grant,  ib. 

of  leases  by  trustees  of  charity  lands, 

ib. 

lease  of  charity  lands  for  a  long  term 
of  years  at  a  stationary  rent — bad, 
where,  268  J,  &  App.  553 

where  lessee  of  charity  lands,  whose 
lease  is  set  aside,  wjll  be  entitled 
to  compensation  in  respect  of  money 
Jaid  out  in  improvements, 

268J,  n.(h),  &  App.  554 


LEASE— (continued.) 

in  what  cases  an  under-lease  of  cha- 
rity lands  will  be  good,  though 
original  lease  bad,  268  J,  n.  (h) 

of  leases  by  joint-tenants  and  tenants 
in  common,  268,  &  n.  (q) 

of  leases  by  husband  and  wife  where 
seized  as  joint-tenants — how  far 
good,  268  ||,  n.  (r) 

a  person  disseised  cannot  make  a  lease 
of  the  lands  whereof  he  is  disseised, 

268 

to  whom  leases  may  be  made, 

267,  n.  (h) 

leases  to  infants  are  not,  generally 
speaking,  absolutely  void,  but  only 
voidable,  ib. 

to  avoid  such  a  lease,  the  infant  must 
waive  it  before  the  first  rent-day 
after  he  attains  the  age  of  twenty- 
one,  ib. 

of  leases  to  a  feme  covert,  ib. 

under  the  act  11  Geo.  3.  ch.  21,  valid 
leases  by  way  of  renewal,  may  be 
made  to  infants,  femes  covert,  and 
persons  of  unsound  mind,  ib. 

of  leases  to  aliens  and  denizens,       ib. 

of  leases  to  corporations — where  good, 

ib. 

of  leases  to  spiritual  persons — where 
good,  ib. 

of  what  things  leases  may  be  made, 

268 

may  be  made  of  any  thing  corporeal, 

ib. 

or  of  things  incorporeal,       268,  n.  (i) 

also  of  personal  chattels,  268,  &  n.  (i) 

where  good  as  against  an  execution, 
see  Execution. 

of  leases  made  under  special  powers 
to  lease,  269 

of  leases  under  powers  to  lease  con- 
tained in  a  covenant  to  stand  seised, 
270,  n.  (a) 

of  leases  under  a  power  to  lease,  con- 
tained in  a  bargain  and  sale,  ib. 

of  leases  under  powers  contained  in 
family  settlements  and  wills, 

ib.  &  App.  554 

in  what  cases   equity  will   enforce   a 

contract  for  a  lease  entered  into  by 

a  person  having  a  power  of  leasing, 

270,  n.  (a),  272  ||,  note 

what  should  be  attended  to  in  making 
leases  under  powers  contained  in 
settlements  and  wills,  270,  n.  (a) 


INDEX. 


6LU 


LE  AS  E — (continued.) 

in  what  cases  courts  of  equity  will  aid 
the  defective  execution  of  leasing 
powers,  270,  n.  (a) 

in  what  cases  agreements  for  leases 
entered  into  by  the  donee  of  the 
power,  will  be  enforced,  and  leas- 
ing powers  defectively  executed  will 
be  aided  against  the  remainder-man, 

ib. 

of  covenants  contained  in  leases  under 
powers  to  grant  renewed  leases, 

ib. 

of  parol  agreements  for  leases  under 
leasing  powers,  ib. 

lease  under  a  power,  if  granted  for  a 
longer  term  than  allowed  by  the 
power,  bad  at  law,  but  good  in 
equity  to  the  extent  of  the  term  al- 
lowed by  the  power,  ib. 

lease  under  a  power  may  be  granted 
for  a  shorter  term  than  allowed  by 
the  power,  ib. 

whether  a  proviso  may  be  inserted  in 
leases  granted  under  powers  to  de- 
termine the  lease,  where  not  ex- 
pressly authorized  by  the  power,  ib. 

whether  the  assignee  of  the  donee  of 
the  leasing  power  may  exercise  the 
power,  qucere?  ib. 

of  leases  where  the  power  requires 
that  the  lease  shall  be  granted  in 
possession,  and  not  in  reversion,  ib. 

of  leases  under  powers  authorizing 
leases  in  reversion,  ib. 

a  power  to  grant  leases  generally,  does 
not  authorize  leases  in  reversion, 

270  K  \-  App.  .',.-,» 

of  leases  granted  under  powers  to 
grant  leases  in  possession  or  in  re- 
version, 270  U,  cS:  App.  .•>.>(» 

in  what  cases  leases  under  powers  iv- 
quiring  them  to  be  granted  in  pos- 
session may  be  good  in  equity 
against  the  remainder-man, 

270,  n.  (a) 

whether,    under    a    power    to 

leases  in  possession,  it  is  siillirient 
that  the  term  is  made  to  commence 
in  in-cscttti,  or  whether  the  lessee 
must  have  immediate  possession  of 
(lie  property  ,  ib. 

whether  leases  expressed  to  hold 
"  from  the  date,"  "  from  the  day 
of  the  date,"  eve.,  are  leases  in  pos- 
session, ib. 


LEASE— (continued.) 

of  concurrent  leases  under  powers  to 
lease,  270  § 

of  leases  under  powers  to  grant  leases 
either  for  lives,  or  for  years  deter- 
in  inable  upon  lives,  or  for  years 
absolute,  ih. 

leases,  under  powers  to  grant  leases 
for  lives,  must  be  granted  to  per- 
son- at  the  time  of  making 
the  1.  ib. 

a  power  to  lease  for  lives,  does  not 
authorize  a  lease  for  years  deter- 
minablc  on  lives,  ib. 

leases  for  lives  under  powers,  may  be 
made  to  commence  in  future,  unless 
the  power  expressly  requires  them 
to  commence  in  possession,  ib. 

of    leasing    powers    which     authorize 

leases  to  be   granted  of  such  lands 

as  have  been  usually  demised — how 

construed,  270,  n.  (a), 

&  App. 

powers  to  grant  leases  generally,  re- 
serving the  "  old,"  or  "  usual,"  or 
"  ancient,"  or  "  accustomed,"  or 
the  "  present,"  rents — how  con- 
strued, '270,  n.  (a),  &  App 

of  leases  under  powers  which  require 
the  best  rent  to  be  reserved, 

270,  n.  (a),  &  App 

in  what  way  the   rent   should    bt 
served   under  such  a  power, 

270,  n.  (a) 

lease  under  such  a  power,  had,  when 
from  the  nature  of  the  property  it 
cannot  he  ascertained  what  is  the 
best  rent,  ib. 

of  building  or  repairing  leases,  under 
powers  which  require  tin-  best  rent 
to  be  reserved — how  construed,  ib. 

where  property  comprized  in  a  power 
of  leasing  at  the  best  rent,  and  pro- 
perty not  comprized  in  such  power 
are  demised  by  the  same  lease  at 
one  entire  rent — effect  of, 

ib.  &  App. 

in   leases   of    mines  granted  under  a 
power  which   only  requires  the  re- 
servation of  a  rent  inmrallif,  a  part 
of  the  mines  themselves  may  be  re- 
d  by  way  of  rent, 

270  f  t,  n.  (a) 

as  to  the  mode  or  form  of  reservation 
of  the  rent  under  powers, 

270  f  f,  11.  (a).  App.  0-3-3 : 


INDEX. 


LEASE— (continued.) 

of  leases  under  powers  which  require 
a  power  of  re-entry  to  be  reserved 
in  the  lease  for  non-payment  of 
rent,  270  J  |,  &  App.  554 

of  leases  under  powers  which  require 
the  reservation  of  the  accustomed 
rents,  &c.  and  which  also  require 
the  insertion  in  the  lease  of  a 
power  of  re-entry  for  non-payment 
of  rent,  &c.  270  J  J,  &  App.  556 

where  the  power  requires  that  the 
lease  shall  contain  certain  cove- 
nants, provisoes,  &c.  they  must  be 
inserted  in  the  lease, 

270  ff,  n.  (a) 

when  the  power  requires  that  the 
lease  shall  contain  all  usual  cove- 
nants— what  covenants  to  be  in- 
serted, ib. 

when  the  power  requires  "  proper  co- 
venants," or  "  reasonable  cove- 
nants," or  "  proper  and  reasonable 
covenants," — what  covenants  to  be 
inserted,  ib. 

the  insertion  of  unusual  covenants,  or 
improper  covenants,  on  the  part  of 
the  lessor,  in  a  lease  under  a  power, 
will  make  the  lease  bad,  ib. 

in  order  to  the  validity  of  leases  under 
powers,  there  is  no  absolute  neces- 
sity for  an  express  reference  to  the 
power,  270  §§,  note 

a  power  to  grant  leases  may  be  given 
to  a  feme  covert,  ib. 

a  lease  under  a  power  may  be  granted 
to  a  trustee  in  trust  for  the  donee  of 
the  power,  ib. 

leases  may  be  made  by  virtue  of  a 
letter  of  attorney,  but  must  be  made 
in  lessee's  name,  270,  &  n.  (b) 

as  to  the  duration  of  leases, 

270,  &  n.  (c)  &  (d) 

of  a  lease  or  agreement  for  a  lease  for 
such  a  term  as  shall  be  named  by  a 
third  person,  272,  274 

of  tenancies  at  will,  and  from  year  to 
year,  267,  11.  (f) 

a  lease  for  such  a  term  as  both  parties 
shall  agree  upon  is  a  lease  at  will, 
270,  &  n.  (c)  &  (d) 

in  what  cases  lessees  holding  under 
leases  void  as  against  remainder- 
men, &c.  may  become  tenants  from 
year  to  year,  267,  n.  (f) 


but  if  a  rent  is  reserved  on  such  a 
lease,  it  will  be  a  tenancy  from  year 
to  year,  270,  &  n.  (c)  &  (d) 

of  the  notice  requisite  to  determine  a 

lease  or  tenancy  from  year  to  year, 

267,  n.  (f) 

a  demise,  "  not  for  one  year  only,  but 
from  year  to  year,"  constitutes  a 
tenancy  for  at  least  two  years, 

270,  n.  (c) 

a  lease  for  three,  six,  or  nine  years,  is 
a  lease  for  nine  years,  determinable 
at  the  end  of  three  or  six  years, 

ib. 

where  no  certain  term  or  definite  pe- 
riod is  mentioned,  the  lease  will 
only  operate  as  a  tenancy  from  year 
to  year,  ib. 

a  lease  for  one  year,  and  so  from 
year  to  year  during  the  life  of  the 
lessor,  is  merely  a  lease  for  two 
years,  or  at  most  for  three — though 
qucere,  270,  n.  (d) 

a  lease  from  twenty-one  years  to 
twenty-one  years,  or  from  year  to 
year,  for  the  term  cf  ninety-nine 
years,  will  be  good  for  the  whole  of 
the  ninety-nine  years,  ib. 

where  it  is  intended  to  grant  a  lease 
for  years  to  continue  during  the  les- 
sor's life,  the  proper  way  is  to  grant 
it  for  a  long  term,  "  if  the  lessor 
lives  so  long"  ib. 

lease  for  forty  years,  if  lessor's  wife, 
or  any  of  their  issue  lived  so  long — 
effect  of,  ib. 

a  lease  for  years  to  two,  if  they,  (not 
saying  or  either  of  them),  live  so 
long,  determines  by  the  death  of 
either  of  them,  ib. 

in  the  case  of  a  freehold  lease  to  two 
for  their  joint  lives,  it  would  be 
otherwise,  ib. 

a  term  for  years  granted  to  A.  if  he 
should  so  long  live,  and  if  he  died 
within  the  term,  then  that  B.  should 
have  the  remainder  of  it,  the  re- 
mainder to  B.  is  good,  270,  n.  (g) 

lease  for  sixty  years,  if  lessee  lives  so 
long,  and  if  he  dies  within  the  term 
then  his  executors  to  have  the  re- 
sidue of  the  term— qucere  whether 
good  for  the  residue  of  the  term  in 
case  the  lessee  dies  within  it,  271 
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LEAS  E — (continued.) 

a  lease  for  years  cannot,  by  the  agree- 
ment of  the  parties,  be  made  to  the 
heirs  of  the  lessee,  271 

a  lease  for  years  cannot,  by  the  agree- 
ment of  the  parties,  be  made  to  the 
lessee,  and  the  heirs  of  his  body,  but 
the  ill  take  the  term  abso- 

lutely, unless  there  is  a  limitation 
orcr  upon  an  event  which  must  hap- 
pen, if  at  all,  within  the  period  al- 
lowed in  the  case  of  executory  de- 
vises, ib.  n.  (1) 
of  agreements  for  leases — where  a 
party  seeks  the  performance  of  a 
written  agreement,  it  must  be  exe- 
cuted agreeably  to  the  statute  of 
frauds,  271,  n.  (n) 
what  is  a  sufficient  signing  of  an 
agreement  for  a  lease  within  the 
statute  of  frauds,  ib. 
agreements  for  leases  should  suffi- 
ciently ascertain  or  describe  the 
property  agreed  to  be  demised,  the 
term  of  years  for  which  it  is  to  be 
leased,  the  time  at  which  the  lease 
is  to  commence,  and  the  rent  to  be 
paid,  &c.  ib. 
in  agreements  for  building  leases  the 
nature  of  tho  buildings  should  be 
specified  with  sufficient  clearness, 

27*2,  n. 

whether  a  specific  performance  will  be 
enforced  of  an  agreement  or  cove- 
nant to  rebuild  or  repair — rjit'.vre, 

ib. 

as  to  enforcing  the  performance  of 
parol  agreements  for  leases,  where 
there  has  been  a  substantial  part 
performance  of  the  agreement, 

272  *,  n. 

what  will  be  considered  as  a  substan- 
tial part  performance,  ib. 
of    parol     agreements     for    renewed 
leases,  ib. 
what  instruments,  &c.   amount  to  ac- 
tual leases,  and  what  to  mere  agree- 
ments for  Ira                       271,  n.(n). 
272***,  n.(o).  App.558 
paroi  evidence  not  admitted  to  show 
whether  the  parties  intended  an   in- 
strument to  be  an  actual  lease,  or  a 
mere  agreement  for  one, 

"  '271,  n.(n),  272***,n.  (o) 

as  to  enforcing  a  s pee i lie  performance 

pf  agreements  for  leases,  ib. 


where  there  is  fraud,  mistake,  &c.  in 
such  agreements — eflect  of, 

•271,n.(n).272**»,  n.  (o) 

where  a  j>:irol  ajr. ement  is  fraudu- 
lently prevented  from  being  put 
into  writing,  notwithstanding  it  rests 
on  parol,  and  although  there  hag 
M  no  part  performance — it  will 
be  enforced,  272 1|,  n. 

when  a  parol  agreement  is  only  proved 
by  one  witness,  and  denied  by  the 
answer,  it  will  not  be  enforced, 
notwithstanding  part  performance, 
unless  the  evidence  of  the  witness 
is  corroborated  by  circumstances, 

if-; 

as  to  the  time  within  which  application 
must  be  made  for  a  specific  perform- 
ance of  an  agreement  for  a  lease  for 
years  or  for  lives,  ib.  A  pp.  559 

whether  a  parol  agreement  will  be  en- 
forced where  admitted  by  defend- 
ant's answer,  but  the  statute 
pleaded,  272  ||,  n. 

whether  equity  will  compel  the  execu- 
tion of  a  lease  after  the  expiration 
of  the  term,  in  order  to  enable  the 
lessor  to  sue  for  breach  of  covenants, 
272  H,  note 

agreement  by  husband  for  an  under- 
lease of  his  wife's  leasehold,  will  be 
enforced  against  the  wife,  if  she 
survive  her  husband,  ib. 

agreement  to  grant  a  lease  for  seven, 
fourteen,  or  twenty-one  years,  or 
for  other  li  Is  — how  con- 

strued, ib. 

agreement  that  the  lease  shall  contain 
all  usual  or  proper  covenants,  or 
covenants  usual  in  tin-  neighbour- 
hood— what  covenants  to  be  con- 
tained in  the  lease,  ib. 

whether  lessor  can  require  a  covenant 
or  proviso  against  assignment  to  be 
inserted  in  the  lease  made  under 


such  agreement, 


ib. 


in  what  cases  agreements  for  leases, 
even  though  they  may  be  written 
ones,  and  in  all  respects  comply 
with  the  statute  of  frauds,  will  not 
be  enforced  in  equity— as  where 
the  lessor  would  have  a  pi- 
right  of  re-entry  for  a  forfeiture — • 
where  les  .>(>  has  grossly  misma- 
ji;i-ed  his  firm,  «.Vc.  272**,  n. 
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as  to  enforcing  a  specific  performance 
at  the  instance  of  an  assignee  of  the 


lessee, 


272 


whether  a  lessee  under  an  agreement 
for  a  lease  can  compel  the  lessor  to 
shew  his  title,  272  f  t 

where  a  lease  is  granted  under  a 
power,  the  lessee  has,  in  every 
case,  a  right  to  see  the  deed  or  will 
containing  the  power,  ib. 

as  to  covenants  for  renewal  contained 
in  lease — where  they  will  be  spe- 
cifically enforced,  272  I J 

as  to  covenants  for  renewal  in  leases 
of  Irish  property,  272  ||  ||,  n.  1 

a  covenant  for  renewal  fraudulently 
inserted,  or  where  the  parties  evi- 
dently did  not  understand  the  im- 
port and  effect  of  such  a  covenant, 
will  not  be  enforced,  ib. 

where  a  specific  performance  of  a  co- 
venant for  renewal  will  not  be  en- 
forced in  equity,  a  court  of  law  will 
not  give  damages  for  the  breach  of 
it,  ib. 

in  respect  of  the  commencement,  and 
continuance,  and  end  of  the  term 
or  estate  granted  by  the  lease,  272*** 

as  to  leases  void  for  uncertainty  either 
in  the  time  of  their  commencement, 
or  continuance,  273,  &  n.  (u) 

of  a  lease  made  to  commence  after  the 
expiration  of  a  prior  recited  lease, 
and  such  recited  lease  does  not  in 
fact  exist,  or  is  a  void  one,  &c. — 
effect  of  such  a  lease,  273  *,  n.  (x) 

of  leases  for  years,  if  such  a  person 
lives  so  long,  or  upon  the  happening 
of  some  event,  274 

of  a  lease  till  the  lessee  has  received 
such  a  sum  out  of  the  lands — effect 
of,  275 

of  concurrent  leases,  ib. 

where  a  second  lease,  commencing  in 
presenti,  is  granted  to  the  same  per- 
son who  holds  under  the  first,  the  ac- 
ceptance of  the  second,  if  it  is  a  good 
lease,  will  operate  as  a  surrender  to 
the  first,  275,  n.  (1),  277,  n.  (u) 

in  what  case  leases  may  be  by  estoppel, 
53,  n.  (h)  &  (i) 

renewable  leases  held  by  or  in  trust 
for  infants,  feme  coverts,  &c.  may 
be  surrendered  in  order  to  obtain 
renewals,  282,  n.  (f ) 


LE  A  SE— (continued.} 

if  lessee  charges  the  premises  with  an 
annuity,  or  grants  an  under-lease, 
and  then  surrenders  the  lease,  such 
annuity  or  under-lease  continues 
good,  285,  n.  (g),  &  301 

for  years  when  such  a  lease  shall  begin 
and  how  long  it  shall  continue,  108 

occupancy,  108,  n.  (n)  &  (o) 

of  leases  pur  autre  vie,  where  no  spe- 
cial occupant  named,  108,  &  notes 

where  a  revocation  of  a  previous  will, 
see  Revocation. 

covenants  in,  when  good,  though 
lease  void, 

where  leases  made  by  a  person  who 
has  not  an  interest  in  the  land  may 
afterwards  become  good  by  estoppel, 

275,  &  n.  (p) 
what  leases  may  be  made  by  tenant  in 

tail  and  where  they  will  bind  the 
issue  in  tail,  or  him  in  remainder, 
and  what  rent  and  how  to  be  re- 
served on  such  leases, 

276,  et  infra 
of  leases  by  the  husband  and  wife  of 

lands  he  and  his  wife  are  seized  of 
in  fee-simple  or  fee-tail,  in  the  right 
of  the  wife  or  jointly  with  her, 

280 

of  what  things  such  leases  may  be 
made,  and  how  and  what  rent  to  be 
reserved,  ib. 

husband  may  alienate  his  wife's  lease- 
holds for  years  as  he  pleases, 

280,  n.(t) 

and  he  may  grant  an  under-lease  of 
them,  ib. 

and  an  under-lease  to  commence  even 
after  his  death  will  be  good  against 
the  surviving  wife,  ib. 

whenever  he  can  alienate  or  underlet 
his  wife's  leaseholds  by  an  actual 
assignment  or  lease,  a  contract  or 
agreement  for  a  lease  will  bind  them 
in  equity,  ib. 

a  lease  by  husband  of  his  wife's  free- 
hold land  is  not  absolutely  void  on 
the  husband's  death,  but  voidable 
only  by  the  entry  of  the  wife,  ib. 

of  leases  by  bishops  or  other  spiritual 
or  ecclesiastical  persons,  of  lands 
they  have  in  right  of  their  churches, 
&c.  and  what  leases  made  by  such 
persons  will  bind  their  successors, 
or  not,  281 
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LEASE— (continued.) 

whether  archbishops  and  bishops,  with 
confirmation  of  dean  and  chapter, 
can  grant  concurrent  leases, 

282,  n.  (c) 

of  leases  by  ecclesiastical  corporations 
of  incorporeal  hereditaments, 

2H2,  n.  (d) 

ecclesiastical  corporations  authorized 
to  demise  part  of  lands  which  had 
been  before  leased  at  one  entire  rent 
at  an  apportioned  rent, 

282,  n.  (f ) 

to  render  leases  granted  by  ecclesias- 
tical persons  valid,  under  the  statute 
of  13  Eliz.  they  must  be  of  lands 
which  have  been  previously  let, 

App.  559 

of  leases  by  parsons,  vicars,  &c.     282 
of  leases  by  colleges,  283 

where  a  lease  for  life  or  years  shall  be 
void  ipso  facto  by  the  death  of  the 
lessor  or  by  other  means — where 
only  voidable  by  entry,  &c.  and 
how,  ib. 

in  what  cases  leases  are  actually  void 
and    in   what    cases    only   voidable 
against  issue  in  tail  arid  remainder- 
man, 288,  n.  (s) 
a  lease  merely  voidable,  and   not  ac- 
tually void,  may  be  affirmed  by  ac- 
ceptance of  rent  or  some  other  acts, 
283,  n.  (r),  &  287* 

but  the  person  accepting  the  rent  or 
doing  such  other  act  must  have  no- 
tice that  the  lease  is  a  voidable  one, 

ib. 

to  make  the  acceptance  of  rent  by  issue 
in  tail,  &c.  an  affirmance  of  a  void- 
able lease,  the  rent  must  have  ac- 
crued since  their  title  to  the  lands 
accrued,  ib. 

of  leases  at  will,  283 

what  acts  will  make  a  lessee  holding 
under  a  void  lease  a  tenant  at  will, 
284,  n.  (s) 

of  conditions  of  re-entry  in  leases  for 

non-payment  of  rent,  for  breach  of 

covenants,  &c.  ib 

whether  necessary  to  make  a  demand 

of  the  rent,  App.  559 

conditions  of  re-entry  are  sometime* 

extended  to  the  bankruptcy  or  insol 

vency  of  the  lessee,  or  his  suflVriii£ 

his  lease  to  be  taken  in  execution 

284,  n.  (s 


LEASE— (continued.) 

of  provisoes  for  ceasing  or  making  the 
lease  void  upon  non-payment  of  rent 
or  broach  of  covenants — the  effect 
of  such  a  proviso  in  leases  for  lives 
and  years,  284,  n.  (s) 

to  take  advantage  of  a  forfeiture  for 
non-payment  of  rent,  in  what  cases 
a  demand  of  the  rent  must  be  made, 

284*,  n. 

what  acts  will  amount  to  a  waiver  of 
forfeiture,  ib. 

whether  an  acceptance  of  rent  with  no- 
tice of  forfeiture  is  a  waiver,  what- 
ever the  cause  of  forfeiture  may 
be — quaere,  ib. 

as  to  relief  by  statute  against  forfeiture 
for  non-payment  of  rent,  284  f 

in  what  cases  courts  of  equity  will 
interpose  and  relieve  against  for- 
feiture, ib. 

as  to  relief  against  forfeiture  for  breach 
of  covenant  to  make  repairs,  not  to 
assign,  &c.  284  § 

distinction  between  voluntary  or  wilful 
breach,  and  permissive  breach  of 
covenant — the  former  being  the  do- 
ing of  something  stipulated  not  to 
be  done,  and  the  latter  the  omitting 
to  do  something  agreed  to  be  done, 

284  §f 

of  affording  relief  against  breach  of 
covenant  where  the  lessor  can  be 
put  in  statu  quo,  ib. 

whether  relief  will  be  afforded  in  the 
case  of  breach  of  covenant  to  make 
specific  repairs,  or  to  build,  284 1| 

as  to  relief  for  breach  of  covenant  on 
the  part  of  a  lessee  to  lay  out  a  spe- 
cific sum  in  making  repairs  within 
a  given  time,  ib. 

as  to  relief  against  forfeiture  for  not 
making  good  husbandry,  ib. 

no  relief  against  forfeiture  for  breach 
of  covenant  to  insure  —  though 
quaere,  284,  notef 

if  a  feme  lessee  is  restrained  by  con- 
dition from  assigning,  Ac.  without 
licence,  an  assignment  without  li- 
cence by  her  husband  will  occasion 
a  forfeiture,  284  f 

forfeiture  for  assigning  or  under-letting 
no  relief  against  in  equity,  ib. 

there  must  be  an  actual  assignment  or 
under-lease  to  occasion  a  forfeiture  ; 
a  mere  agreement  to  assign  er  ui  i 
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LEA  S  E— (continued.) 

lease  will  not,  unless  expressly  made 
a  cause  of  forfeiture,  284 

depositing  the  lease  as  a  security  for 
a  debt  will  not  occasion  a  forfeiture 
unless    expressly  made  a   cause  ol 
forfeiture,  ib.  &  A  pp.  559 

lessee  making  assignment,  &c.  in  igno- 
rance of  his  being  restrained,  will 
not  be  a  ground  for  relieving  against 
the  forfeiture,  284 1F,  n.* 

conditions  in  restraint  of  alienation 
are  strictly  construed  ;  therefore,  if 
lessee  restrained  from  assigning,  he 
may  underlet,  284** 

if  lessee  is  not  expressly  restrained 
from  assigning  "  all  or  any  part "  of 
the  premises — whether  the  assign- 
ment or  under-lease  of  a  part  will 
occasion  a  forfeiture,  ib. 

where  the  lessee  is  restrained  from 
assigning,  an  assignment  as  his  own 
personal  act  is  only  prohibited,  and 
an  assignment  by  operation  of  law 
(as  bankruptcy,  &c.)  may  be  made,  ib. 
an  assignment  by  the  sheriff  under  an 
execution  bonafide  sued  out  against 
the  lessor's  goods,  and  not  by  collu- 
sion, is  an  assignment  by  operation 
of  law,  ib. 

an  assignment  under  the  insolvent 
debtor's  act  is  not  an  assignment  by 
operation  of  law,  but  will  occasion 
a  forfeiture,  ib. 

a  proviso  or  condition  to  restrain  as- 
signments by  operation  of  law  may 
be  inserted  in  leases,  ib. 

a  mere  covenant  not  to  assign,  &c. 
without  any  condition  of  re-entry 
or  to  make  the  lease  void,  for  as- 
signing, &c.  or  for  breach  of  cove- 
nant, will  not  occasion  a  forfeiture, 

ib. 

qucere — whether  a  lessee  who  is  re- 
strained from  assigning  without  li- 
cence may  devise  the  property, 

284ft 

where  a  lessee  who  is  restrained  from 
assigning  except  to  a  particular  per- 
son, if  he  assigns  to  this  person 
whether  such  person  can  assign  over 
without  incurring  a  forfeiture,  ib. 
where  executors  and  administrators 
are  by  express  words  restrained 
from  assigning,  <Src.  they  cannot 
assign,  ib. 


LEASE— (continued.) 

where  the  lessee  is  not  expressly  re- 
strained from  assigning,  he  may 
assign,  though  the  lease  is  granted 
to  him,  his  executors  and  admi- 
nistrators, not  naming  "  assigns," 

284  ft 

if  a  lease  is  granted  to  one,  his  exe- 
cutors, administrators,  "  and  as- 
signs," a  proviso  against  assignment 
generally  is  repugnant  and  void — 
but  contrd,  if  the  proviso  is  not  to 
assign  without  licence,  &c.  ib. 

where  a  lessee  is  restrained  from  as- 
signing without  licence,  whether  a 
licence  once  given  will  authorize 
future  assignments  without  a  further 
licence,  ib. 

whether  equity  will  restrain  a  lessee 
who  is  under  no  restriction  against 
assignment,  from  assigning  to  an  in- 
solvent, ib. 

who  may  take  advantage  of  forfeitures 
for  breach  of  conditions  in  leases,  ib. 

lessee  (notwithstanding  assignment) 
and  also  his  heirs  and  personal  re- 
presentatives, if  they  have  assets, 
bound  to  pay  rent  and  perform  co- 
venants, ib. 

if  lessee  becomes  a  bankrupt,  in  what 
cases  he  will  be  relieved  from  rent, 

ib. 

where  executors  of  lessee  may  give 
up  lease  to  be  freed  from  rent  and 
covenants,  ib. 

leases   may  be   avoided  for  fraud, 

271,  n.  (n),  272  *  *  *,  n.  (o) 

LEASEHOLD  FOR  LIVES, 

when  a  renewal  of  leaseholds  for  lives 
is  a  revocation  of  a  previous  will, 
(see  Revocation)  409,  n.  (d) 

LEASEHOLD  FOR  YEARS, 

in  what  cases  a  devise  of  leasehold 
for  years  to  one  and  the  heirs  of 
his  body,  will  give  the  devisee  an 
absolute  interest,  470,  n.  (r) 

where  assignee  of  leaseholds  will  be 
discharged  from  liability  to  cove- 
nants in  the  lease,  179,  n.  (n)  &  (o) 

whether  and  where  equity  will  restrain 
assignee  of  leaseholds  from  assign- 
ing to  an  insolvent,  ib. 

where  a  renewal  of,  is   a  revocation 

of  a  previous  will,  (see  Revocation) 

409,  n.  (d) 
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LEASING  POWERS,  (see  Lease.) 
covenants  not  to  exercise— effect  of, 

l«4,n.(y) 

LEGACY, 

conditions  annexed  to  gift  of,  453 

620,  2 

as  to  time  for  payment  of,  447  a 

legaciei  are  not  payable  until  twelve 
months  after  the  death  of  the  tes- 
tator, ib.  n.  (f ) 

and  even  if  an  earlier  period  is  ap- 
pointed by  the  will  for  the  payment, 
the  executors  are  not  bound  to  pay 
till  the  end  of  twelve  months,  ib. 

from  what  time  legacies  shall  carry 
interest,  ib. 

as  to  bequests  of  legacies  or  devises 
of  lands  "  when"  or  "  if"  or  "  pro- 
vided," the  legatee  or  devisee  attains 
twenty-one,  450  a.  454,  n.  (n) 

as  to  the  distinction  between  the  cases 
where  the  time  is  said  to  be  annexed 
to  the  gift  of  the  legacy  and  where 
only  to  the  period  of  payment, 

454,  &  n.  (n) 

where  a  legacy  shall  go  to  the  exe- 
cutor, when  the  legatee  dies  with- 
out receiving  it,  and  where  not, 

453 

courts  of  equity  will  not  allow  an  exe- 
cutor to  receive  a  legacy  given  to 
him  for  his  own  benefit  where  he 
refuses  to  prove  the  will, 

ib.  n.  (m) 

lapses  where  the  legatee  dies  in  the 
testator's  life-time,  notwithstanding 
it  may  be  given  to  him  "  his  exe- 
cutors, administrators,  and  assigns," 

ib. 

but  a  will  may  be  so  penned,  that  the 
executor  will  be  entitled  if  the 
legatee  dies,  ib. 

ademption  of  legacies,  453 

when  an  assent  is  necessary  or  not, 
and  where  a  man  may  enter  into  the 
lands,  or  take  the  goods  and  chattels 
devised  unto  him,  without  the  assent 
or  delivery  of  the  executor,  and 
what  shall  be  said  a  sufficient  assent 
to  execute  a  legacy,  or  not,  454  a 

assent  of  one  of  two  or  more  executors 
sufficient, 

advisable  that  assent  to  the  devise  of  a 
leasehold  for  years  should  he  in 
writing,  ib.  n,  (\) 


LEGACY— (continued) 

the  executors  assent  to  a  bequest  of  a 
particular  or  partial  interest  is  au 
assent  to  every  other  interest  be- 
queathed in  the  same  thing, 

457,  n.  (b) 

an  action  in  the  temporal  courts  will 
not  lie  for  the  recovery  ol 
yet  the  executor  may  iii:.Le   hi 
liable,  to  an   action    at   common   law 
by  his  promise  of  payment,  uherc- 
ii  assumpsit  will  lie,  450,  n.  (h) 

a  devisee  may  maintain  an  action  at 
common  law  against  a  terre-tenant, 
for  a  legacy  devised  out  of  land,  ib. 

where  there  is  not  enough  to  satisfy 
all  the  legacies,  the  executors  cannot 
prefer  one  to  another,  but  the  lega- 
tees must  abate  pro  rata,  480,  n.  (e) 

a  pecuniary  legatee  cannot  sue  the  ex- 
ecutor in  a  court  of  common  law, 
even  after  there  has  been  an  assent 
to  the  legacy,  430,  n.  (g) 

but  an  action  will  lie  for  the  recovery 
of  a  specific  legacy  after  there  has 
been  an  assent  to  it,  ib. 

LENGTH  OF  TIME,  (see  Laches.  Pre- 
sumption.) 

grants  and  conveyances  presumed  after 
long  quiet  enjoyment,      220,  n.  (g) 
LESSEE  FOR  YEARS, 

effect  of  feoffment  by,  when  lessor  is 

on  the  land,  and  does  not  contradict 

it,  207 

whether  lessee  for  years  can  acquire 

the  fee  by  feoflment,  -App.  552 

LICENCE, 

to  lease  copyholds,  see  Lease. 
to  assign  or  underlet,  see  Lease. 

LIMITATIONS, 

how  they  differ  from  a  condition, 

117,121,2 
of  the  transposition  of  in  deeds, 

80,  n.  (d) 

LIVERY  OF  SEISIN,  (see  also  Feoff- 

mcnt.) 

what,  200 

in  deed,  what,  ib. 

in  law,  or  in  view,  what,     ib.  21(>,  17 
in  la\v,  or  in  view,  when  good  or  not, 

when  the  feofl'ee  should  enter  where 
liverv  made  within  view, 

217,  n.  (b) 
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LIVERY  OF  SEISIN— (continued.) 

freehold  does  not  pass  till  livery,      54, 

76,  110,11,128,  149,209 

repugnant  and  void,  113 

the   nature,  operation,    and   effect  of 

livery,  209 

in  what  cases  it  is  requisite,  or   not, 

210,  11 
where  lands  lie  in  several  counties,  or 

in  the  possession  of  several  persons, 

there  shall  be  several  liveries, 

207,  212 
where   several   parcels   may   pass   by 

livery   of  one  parcel ;    and    where 

several   parties   may  take   by  livery 

to  one  party,      210,  n.  (g).  212,  216 
how  and  when  it  must  be  made :  and 

what  shall  be   said  a  good  livery  of 

seisin,   or  not,  209,211,12, 

217,  219 

delivery  of  the  deed  of  feoffment  upon 

the  land,  not  of  itself  good  seisin, 

215 

in  what  place  to  be  made,        212,  13 
who  may  make  livery,  and  to  whom  it 

may  be  made,  211,  221 

may  be  made  by  attorney,  211 

at  what  time  and  in  what  manner  it 

may  be  made,  214,  et  infra 

where  livery  of  seisin  made   or  taken 

by  attorney  shall   be  good,  or  not, 

216,  17 

how  the  attorney  must  be  made,      217 
who   may   make  an   attorney  to  give 

livery,  ib. 

by  attorney,   bad,  where   made  by  a 

person  incompetent,  ib. 

if  the  attorney  does  less  than  he  ought, 

it  is  void,    *  218 

where   made    by   attorney,    he    must 

pursue  his  authority,  ib. 

who   may   give   livery  where   two   or 

more  are  made  attornies,  ib. 

a   feoffee    may  receive    livery  by  at- 
torney, 217,  n.  (d) 
how  it  shall  enure,             84,  218,  220, 

270,  273 

by  infant,  57 

should  be  given  according  to  the  import 

of  the  deed  of  feoffment,  219 

where   an  error   or  misnomer  in  the 

deed  of  feoffment  would   be   cured 

by  livery,  220 

may  be  given  of  a  less  estate  than   a 

freehold,  270 1[  H,  n.  (d) 


LIVERY  OF  SEISIN—  (continued.) 
if  a  lease  for   years  is   made  by  deed 
and  livery,   given   according  to  the 
form    and   effect   of  the   deed,    the 
livery  is  void ,  270  IT  IT,  n.  (d) 

of  leases  with  livery,  275 

when  equity  will  aid  a  feoffment  want- 
ing livery,  209,  n.  (b) 
where  would  be  presumed, 

54,  &  n.  (q).  215,  n.  (t) 

LUNATIC,  (see  Mot.) 

of  recovery  by — effect  of,       49,  n.  (g) 
leases  by,  and   by  committees  of, 

267,  n.  (h) 
being  trustees  how  they  convey, 

56,  n.  (c) 

act  done  by  an   executor  under  a  will 

made  by  a  lunatic,  492 

guardians   and     committees    of,    may 

grant  building  and  repairing  leases 

under   the   direction   of  a  court  of 

equity,  267,  n.  (h) 

fines  ought  not  to  be   levied   by — and 

effect  of  such  fines  when   so  levied, 

(see  Fine)  6,  n.  (t).  21,  n.  (p). 

49,  n.  (g) 

exchange  by— effect  of,  291,  298 

MANOR,  (see  Copyhold.) 

by  what  name   or   description  it  will 

pass  in  a  deed,  246,  n.  (f  ) 

of  the  severance  of  manors,  99,  n.  (w) 

MARRIAGE, 

in  what  cases  marriage  extinguishes 
debts,  contracts,  &c.  entered  into 
between  husband  and  wife  previous 
to  the  marriage,  and  in  what  cases 
it  does  not,  333,  n.  (m) 

when  a  revocation  of  a  will,  (see  Re- 
vocation) 409  i,  n.  (i)  &  (k) 

covenant  or  condition  to  marry  an- 
other— what  a  breach  of,  174 

bond  given  for  bringing  about  a  mar- 
riage, commonly  called  "  marriage 
brocage  bonds,"  are  bad, 

370,  n.  (k) 

bonds,  &c.  in  restraint  of  marriage 
generally,  bad,  132,  n.  (x) 

bonds  to  marry  with  consent,  good,  ib. 

MERGER,  (see  also  Surrender.) 

in  what  cases  estates  held  in  autre  droit 
will,  and  in  what  cases  they  will  not, 
merge,  303,  n.  (a) 
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MERGER— (continued.} 

estate  for  life  will  not  merge  in  a  rever- 
sionary lease  pvr  autre  vie,  granted 
to  the  same  lessee,  305,  n.  (n) 

legal  estates  will  not  merge  in  mere 
equitable  ones,  306,  n.  (s) 

merger  does  not  depend  upon  the  na- 
ture of  the  instrument,  or  upon  in- 
tention, but  upon  the  union  of  a 
lesser  and  a  greater  estate, 

308,  n.  (d) 

an  intervening  estate  in  a  third  person 
will  prevent  a  merger,  303,  n.  (1) 

but  an  intervening  interesse  termini  will 
not,  302,  n.  (k) 

one  term  of  years  may  merge  in  an- 
other, 347,  n.  (a) 

in  what  cases  an  estate  held  in  autre 
droit  will  not  merge  in  another 
estate,  ib. 

condition  gone  by  merger,  152 

of  the  distinction  between  merger  and 
surrender,  310,  n.  (o) 

an  interesse  termini  will  be  merged  by 
the  acceptance  of  an  estate  incon- 
sistent with  such  an  interest, 

303,  n.  (q) 

quaere  if  an  interesse  termini  can,  tech- 
nically speaking,  be  surrendered, 
303,  n.  (q),  30'4,  n.  (g),  308,  n.  (e) 

MINES, 

leases  of,  (see  Lease)         270  f  f,  n.  (a) 

MISTAKE, 

of  equitable  relief   in  cases  of  bonds 
obtained  by,  372,  n.  (o),  373,  n.  (p) 
may  make  releases  void,  334 

if  a  conveyance  comprises,  by  mistake, 
more  parcels  than  were  intended  to 
be  conveyed,  equity  will  rectify  such 
mistake,  and  the  excess  will  be  de- 
ducted, -App.  549 

MONEY, 

agreed  to  be  laid  out  in  the  purchase 
of  lands  to  be  settled  in  tail — where 
the  money  may  be  taken  as  money, 
without  investing  it  in  lands  and 
barring  the  entail,  10,  n.  (h) 

trustees  should  not  pay  such  money 
without  the  direction  of  a  court  of 
equity,  ib. 

MORTGAGE, 

when  bad  for  usury,  62,  63,  & 

notes  (b)  to  (k) 


MORTG  A  GE— {continued.) 

of  staying  proceedings  in  courts  of 
law  and  equity  against  mortgagor, 
upon  payment  of  the  money, 

102,  n.(z) 

what  the  best  mode  of  taking  mort- 
gages of  leasehold  interests, 

179,  n.  (n)  &  (o) 

when  a  revocation  of  a  previous  will, 
(see  Revocation)  409,  n.  (h) 

fine  by  a  married  woman  and  her  hus- 
band, how  far  it  operates  as  a  bar 
to  her  rights,  where  levied  to  the 
use  of  a  mortgagee,  28,  n.  (t) 

when  interest  of  mortgage  may  be 
turned  into  principal,  62,  n.  (e) 

ai  to  the  validity  of  mortgages  of 
goods,  see  Execution. 

MORTGAGEE, 

of  leases  by,  see  Lease. 

where  and  how  far  mortgagees  and 
assignees  of  leasehold  interests  ar« 
bound  to  pay  rents,  and  perform  the 
lessor's  covenants,  179,  n.  (n)  &  (o) 

when  rent  ought  to  be  reserved  to 
mortgagee,  (see  Lease)  267,  n.  (h) 

recovery  by  mortgagee — effect  of,      47 

recovery  by  mortgagee  in  tail — effect 
of,  ib. 

MORTGAGOR, 

of  leases  by,  see  Lease. 
breach  of  condition  by — effect  of,  (see 
Condition)  140,  n.  (z) 

MORTMAIN, 

condition  not  to  alienate  in  mortmain, 
good,  129 

NEW  RIVER, 

fines  may  be  levied,  and  recoveries 
suffered  of  shares  in  the  New  River, 

10,  n. (h) 

NON-CLAIM,  (see  Fine)       3,  n.  (f  )  to 

(h),  27 
NOTE  OF  FINE,  (see  Fine.) 

NOTICE  TO  QUIT, 

of  the  notice  requisite  to  determine  a 
tenancy  from  year  to  year, 

267,  n.  (f  ) 

NUNCUPATIVE   WILLS,  (see  Wi/M 
406  a.  &  n.  (m) 

OBLIGATION,  (see  Bond.) 

obligation,  what,  367 

obligor,  whnt,  ib. 

obligee,  what,  ib. 
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O  BLIG  ATION— (continued.) 

two  or  more  persons  may  be  bouiid  by 
a  joint  or  by  a  joint  and  several  ob- 
ligation, and  either  to  one  or  more 
obligees,  382,  n.  (a).  374 

one  or  more  obligors  may  be  bound  to 
one  or  more  obligees,  ib. 

the  obligor's  executors  and  adminis- 
trators bound  by  an  obligation, 
though  not  named  in  it,  but  heirs 
are  not  unless  named,  [but  see  fur- 
ther, infra]  369,  375,  n.  (w) 

obligation  is  sometimes  simple,  or  sin- 
gle, and  sometimes  double,  or  con- 
ditional, 367 

when  a  single  obligation  shall  be  said 
to  be  broken  and  forfeited,  or  not, 

383 

what  shall  be  said  to  be  a  good  obliga- 
tion in  its  original  creation,  or  not, 

367 

of  the  manner  and  form  of  an  obliga- 
tion, and  what  words  are  sufficient 
to  make  an  obligation,  ib. 

obligation  must  be  made  upon  parch- 
ment or  paper,  ib. 

mistakes  in  the  wording  of  a  bond  or 
obligation  will  not  make  it  void,  if 
the  true  meaning  appears,  369 

with  respect  to  the  matter  and  sub- 
stance of  an  obligation,  ib. 

an  obligation  may  be  to  do  any  thing 
that  is  lawful  and  possible,  ib. 

but  if  it  be  to  do  what  is  unlawful  or 
impossible,  it  is  void,  ib. 

what  shall  be  said  to  be  a  good  con- 
dition of  an  obligation,  or  not,  ib. 

first,  with  respect  to  the  manner  and 
frame  of  the  condition,  ib. 

secondly,  with  respect   to   the  matter 
'  and  substance  of  the  condition,  37O 

the  condition  of  an  obligation  may  be 
to  do  any  thing  which  is  lawful  or 
possible,  ib. 

when  the  condition  of  an  obligation 
shall  be  said  to  be  broken,  and  the 
obligation  forfeited,  or  not,  388 

obligations  in  restraint  of  alienation — 
when  bad,  or  not,  371,  n.  (m) 

bonds  in  restraint  of  trade — when 
good,  or  otherwise,  ib. 

in  case  of  a  bond  riot  to  carry  on  trade 
without  licence,  the  licence  must 
be  in  writing,  though  not  expressly 
required  to  be  so,  37*2,  u.  (n) 


OBLIGATION— {continued:) 

bonds  and  conditions  against  law  are 
bad — as  bonds  on  usurious  or  simo- 
niacal  contracts;  concerning  the  buy- 
ing and  selling  of  offices ;  gaming, 
&c.  371,  n.  (o) 

bonds  tainted  with  usury  are  bad,  even 
in  the  hands  of  an  innocent  pur- 
chaser for  a  valuable  consideration, 

ib. 

if  a  bond  tainted  with  usury  is  given 
up  and  cancelled,  and  another  given 
which  is  free  from  usury,  the  latter 
will  be  good,  ib. 

simoniacal  bonds,  and  bonds  to  resign 
a  church  living  generally,  at  the  re- 
quest of  the  patron,  are  bad,  ib. 

but  to  resign  upon  the  patron's  son 
coming  of  canonical  age,  good,  ib. 

bonds  given  for  the  payment  of  the 
purchase-money  of  any  office  the 
sale  of  which  is  prohibited,  are 
void,  and  even  in  the  hands  of  an 
innocent  purchaser  for  a  valuable 
consideration,  ib. 

bonds  given  for  bringing  about  mar- 
riage, generally,  called  "  marriage 
brocage  bonds,"  are  bad,  370,  n.  (k) 

when  the  obligation  or  condition  is  to 
do  something  which  is  malum  in  se, 
both  the  condition  and  the  obliga- 
tion are  void,  ab  initiot  371 

bonds  given  to  or  in  trust  for  a  woman, 
in  consideration  of  future  cohabita- 
tion, are  bad,  ib.  n.  (o) 

but  if  given  in  consideration  of  past 
cohabitation,  and  without  any  agree- 
ment for  future  cohabitation,  they 
are  good,  ib. 

when  the  condition  of  a  bond  is  im- 
possible, it  is  void,  but  obligation  is 
good,  382 

where  the  condition  is  so  insensible 
and  uncertain,  that  the  meaning  can- 
not be  known,  the  condition  is  void, 
but  the  obligation  good,  372  a 

if  the  meaning  of  a  bond  can  be  made 
out  by  recitals,  the  bond  will  be 
good,  ib.  n.  (s),  &  376a,  n.  (i) 

when  the  condition  is  repugnant  to  the 
obligation  itself,  there  the  condition 
is  void,  and  the  obligation  good,  372 

of  equitable  relief  in  the  case  of  bonds 
obtained  by  fraud,  duress,  mistake, 
&c.  372,  n.(p),  373,  n.  (o) 
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a  single  obligation  is  always  taken 
most  in  favour  of  the  obligee,  and 
against  the  obligor,  but  t  conn-run 
of  a  condition,  375 

heirs  not  bound  by  a  bond,  unless 
they  are  named,  ib.  n.  (w) 

but  heirs  will  be  bound  in  equity, 
though  not  named,  if  the  boml  was 
in  the  nature  of  a  contract  or  agree- 
ment, 376,  &  n.  (f ) 

and  where  bond  is  in  the  nature  of  an 
agreement,  equity  will  enforce  the 
performance  of  the  agreement,  not- 
withstanding the  obligor  may,  at 
law,  be  discharged  from  the  bond, 
382,  n.  (u) 

executors  and  administrators  are  bound 
by  a    bond  without   being   named, 
375,  n.  (u) 

and  the  executors  and  administrators 

of   the    obligee    may  sue  upon   the 

bond,  although  it  is  not  made  to  him, 

his   executors,    and    administrators, 

382,  n.  (w) 

if  a  bond  be  made  to  a  man  and  his 
heirs,  the  executors  or  administra- 
tors shall  take  advantage  of  it, 

370  a 

where  the  obligation  is  joint  and  se- 
veral— how  it  may  be  sued  upon, 

375,  n.  (x) 
one  of  two  or  more  obligors  cannot 

execute  for  the  others,  and  bind 
them  without  authority;  but  where 
a  bond  of  two  obligors  was  executed 
by  one  for  himself,  and  also  for  the 
other  at  his  request,  and  in  his  pre- 
sence, the  bond  was  held  to  be  good, 

ib.  n. (z) 

if  a  married  woman,  who  has  a  sepa- 
rate estate,  with  a  power  of  dis- 
posing of  it,  executes  a  bond,  such 
bond  will  affect  her  separate  estate 
in  equity,  ib.  «&  n.  (a) 

as  to  sureties  in  bonds,  376,  n.  (b) 
if  the  bond  is  drawn  with  the  names 
of  two  or  more  sureties  to  it,  but 
one  of  them  does  not  execute — if 
those  who  do  execute,  execute 
under  the  impression  that  the  others 
would  also  execute,  would  those 
who  do  be  liable  in  equity  to  more 
than  a  proportion  of  the  debt,  <r 

376,  n.  (b) 


OBLIGATION— (rontinuetl.) 

where  one  of  two  or  more  sureties 
pays  all  the  money,  he  may  compel 
the  others  to  repay  him  a  propor- 
tion, 375  a,  n.  (a),  &  A  pp.  567 
if  a  surety  pays  the  money,  he  may 
compel  the  principal  to  repa\  it, 

375  a,  n.  (a) 

the    right     of    contribution     air. 
sureties    subsists,  whether  th.-_ 
all  hound   by   one   bond    or    by  dif- 
ferent ones,  ib.  App.567 
a  surety  may,    even    before    paunent, 
compel   the    principal     in    equity  to 
relieve    him    from    his  liability,    by- 
making  the  principal  himself  pay  il, 
375  a,  n.  (a) 

if  the  surety  in  a  bond  pays  the  mo- 
ney, and  the  principal  dies  before 
the  surety  is  repaid — in  what  cases 
the  surety  will  be  considered  as  a 
specialty  creditor  of  the  principal's, 
ib.  A  pp.  567 

a  surety  will  be  reliev  ed  from  his  li- 
ability by  the  obligee  releasing  a 
co-surety  or  a  principal,  from  the 
payment  of  the  debt,  ib. 

and  a  surety  will  be  relieved  from  his 
liability  by  the  obligee  giving  the 
principal  further  time  for  the  pay- 
ment of  the  money,  375  a,  n.  (b) 
where  a  person  joins  as  surety  in  a 
bond  for  performance  of  covenants 
in  a  lease,  he  will  still  be  liable, 
although  the  principal  becomes  a 
bankrupt,  and  even  if  the  lease  is 
given  up,  ib. 

how  one  of  two  or  more  obligees  may, 
in  effect,  be  released,  without  releas- 
ing the  others,  376,  n.  * 
if  two   are  bound  jointly,  and  not  se- 
verally, and  one  of  them  dies,  the 
survivor  only  can    be   sued    at   law, 
and  not  the  heirs  or  executors  of 
the  one  deceased  : — in  equity,  when 
contra,                                375  a,  n.  (c) 
how    an    obligation   with    a    condi; 
shall  be  taken — how  it  must  be  per- 
formed, 376  a 
the  condition    of  an    obligation,  \\ 
it  is  doubtful,  is  always  taken 
favorably  for   the  obligor,  and    most 
against  the  oblige,                ••'^•>.  n.    I) 
of  bonds    for  d'-i  the 
obligor,  where    I                          .  ,npli- 
J  L  3 
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OBLIGATION —(continued.) 

cation  something  so  to  be  previously 

done  by  the   obligee,    in    order  to 

enable  the  obligor  to   do  his    part, 

376  a,  381 

as  to  the  time  when  the  thing  is  to  be 
done,  where  no  time  is  expressly 
mentioned,  377 

where  a  day  is  named,  if  the  obligee 
accepts  the  performance  before  the 
day,  this  is  good,  384,  5 

of  performance  on  the  day  fixed,    385 
as  to  the  place  where  the  thing  is  to 
be  done,   where   none  is  expressly 
named,  377,  8 

of  bonds  to  perform   covenants,  378  a 
of  bonds  to  make  a  feoflfment,   release, 
or  other  assurance,  377,  8 

to  pay  money  or  rent,  379 

to  warrant  land,  and  for  quiet  enjoy- 
ment, ib. 
to  suffer  obligor's  wife  to  make  a  will, 

ib. 

bond  to  make  a  feoffment,  389 

to  make  a  lease,  ib. 

to  save  harmless,  384,   390 

to  make  further  assurance,    384, 

389 

to   grant    a   rent,    or  procure  a 

rent  tobe  granted,  ib. 

to  deliver  a  horse,  ib. 

to  pa}'  money,  ib. 

to  stand  to  an  award,  386 

to  give  up  possession,  387 

to  make  a  release,  ib. 

for  quiet  enjoying,  ib. 

for   quiet   enjoyment,  generally, 

only  extends  lo  disturbance  by 

a  party  with  title,         ib.  n.  (g) 

to  appear  at  a  certain  place,  &c. 

387 

to  marry  a  certain  woman,       ib. 

of  bonds  given   by  bankers  clerks,  &c. 

for  the   faithful  discharge  of   their 

services,  care  should  be  taken  as  to 

the  way  in  which   they  are  penned, 

382,  n.  (x) 

when  the  condition  of  an  obligation 
shall  be  said  to  be  performed,  and 
the  obligation  saved  or  not,  382  a 
a  condition  may  be  saved  at  law  by 
the  act  of  God;  yet  in  some  cases 
it  shall  nevertheless  be  enforced  in 
equity,  ib.  n.  (y) 


OBLIGATION— (continued:) 

in  some  cases  performance  of  the  con- 
dition in  effect,  though  not  accord- 
ing to  the  strict  letter,  will  be  suf- 
ficient, 383 

but  if  a  bond  is  to  do  a  certain  thing, 
and  the  obligee  accepts  of  some- 
thing of  a  different  nature  in  lieu  of 
it,  this  is  no  performance  of  the 
bond,  at  least  not  at  law  ,  384,  387 

condition  of  a  bond  is  saved  by  tender 
on  the  part  of  the  obligor,  and  re- 
fusal on  the  part  of  the  obligee, 

382  a,  386,  7 

bond  satisfied  by  tender  at  the  time 
and  place  appointed,  if  obligee  not 
present  to  accept,  385 

the  act  of  God,  or  of  the  obligee, 
may  excuse  the  performance  of  a 
condition,  but  the  act  of  a  third 
person  will  not,  382  a,  n.  (z) 

of  bonds  to  do  one  of  two  or  more 
things  in  the  alternative,  384 

of  bonds  to  do  some  act,  by  the  di- 
rection, &c.  ofsome  third  person,  ib. 

if  the  obligor  binds  himself  without 
any  qualification,  to  do  a  thing,  as 
to  marry  a  certain  woman,  where 
the  doing  of  it  does  not  solely  de- 
pend upon  himself,  but  upon,  or 
partly  upon,  a  third  person,  if  he 
cannot  procure  a  concurrence  of 
such  third  person,  the  bond  will  be 
forfeited,  387,  n.  (i) 

of  relief  at  law  against  the  penalty  of  a 
money  bond,  where  there  has  been 
a  forfeiture,  385,  n.  (d) 

in  what  kind  of  money,  a  money  bond 
must  be  paid,  387 

in  a  bond  for  the  payment  of  money 
by  instalments,  where  such  bond  is 
single  or  without  a  condition,  there 
is  no  forfeiture  until  all  the  days  of 
payment  are  past,  388 

but  where  the  condition  to  a  bond  is  to 
pay  money  by  instalments  on  certain 
days,  there,  if  any  instalment  is  in 
arrear,  the  bond  will  be  forfeited, 
but  obligee  will  not  be  allowed  to 
recover  more  than  the  instalments 
actually  due,  unless  expressed  in 
the  condition,  that  if  any  instalment 
is  unpaid,  the  whole  sum  shall  be- 
come payable,  388,  n.  (1) 
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OBLIGATION— (continued.} 

if  the  bond  is  for  paying  a  principal 
sum  at  a  future  time,  and  interest 
on  certain  days  in  the  mean  time — 
if  the  interest  is  in  arrear  the  bond 
will  be  forfeited,  :«W,  n.  (1) 

in  money  bunds,  when  the  bond  is  to 
secure  a  running  account  not  ex- 
ceeding a  certain  sum,  it  will  be 
satisfied  us  s-.on  ;1S  that  sum 
paid,  and  the  bond  will  not  be  avail- 
able for  1'urllier  advances,  31)0,  n.  (m) 

what  to  be  attended  to  in  bonds  gi\  en 
to  bankers  or  others,  us  ctt-jmrlnt-rn, 
for  sums  to  be  advanced,  ib. 

as  to  bonds  being  a  charge  upon  the 
obligor's  real  assets  in  the  hands  of 
the  heir  or  devisee,  395  a 

bonds  beingcAo.sr.s-  in  action,  are  not 
assignable  at  law;  but  in  an  action 
at  law  on  the  bond,  the  assignee 
must  proceed  in  the  assignor's  name, 

ib. 

by  what  means  an  obligation  good  in 
its  original  creation  may  become 
void,  or  be  discharged  by  matter 
ex  post  facto,  or  iiot,  302 

as  by  release,  304 

a  release  made  by  the  obligee  to  the 
obligor,  or  to  one  of  the  obligors,  if 
there  be  more  than  one,  will  dis- 
charge the  obligation,  ib. 

if  the  obligee  make  one  of  two  or  more 
obligor's  bis  executor,  it  is  an  ex- 
tinguishment of  the  debt  at  law  as 
to  all  the  obligors,  ib.  n.  (s] 

but  though  the  debt  is  extinguished  at 
law,  yet  in  many  cases  equity  wil 
consider  it  as  subsisting,  ib 

but  the  granting  of  letters  of  adminis- 
tration to  one  or  more  of  the  ob- 
ligors is  no  discharge  of  the  ob- 
ligation, 31H 

and  if  the  obligor  make  the  obligee  hi> 
executor,  this  is  no  discharge  ol 
the  obligation,  ib 

but  the  obligee1  may,  in  such  a  case, 
satisfy  his  demand  out  of  the  to* 
tutor's  assets,  before  lie  pays  tin 
testator's  other  creditors,  who  are  in 
the  s;ime  degree,  ib.  n.  (t 

if  the.  obligee  be  a  woman,  and  take 
the  ohligor  to  husband,  hereby  the 
obligation  is  discharged,  "  ;«).', 

not    however     always    in    equity,     1101 
•         in  law,  ib.  I 


OBLIGATION -—(continued.) 

if  a  bond  is  given  for  the  payment  of 
money  upon  a  cnntliKunt  rrrnt,  and 
the  obligor  becomes  a  bankrupt  be- 
fore the  contingency  happens,  the 
obligee  cannot  come  in  as  a  creditor 
under  the  commission,  390,  n.  (x) 

in  the  case  of  annuities  secured  by 
bond,  when;  tin;  ohligor  becomes  a 
bankrupt  before  the  breach  of  the 
condition,  proof  may  be  made  under 
the  commission,  ib. 

where  a  bond  is  burnt  or  lost,  or  by 
fraud  or  mistake  cancelled  its  per- 
formance will  be  enforced,  ib. 

in  some  cases  of  bonds  for  payment 
of  money,  the  obligee  may  recover 
in  equity,  even  beyond  the  penalty 
of  the  bond,  ib. 

where  no  demand  or  payment  of  in- 
terest has  been  made  on  a  bond  for 
twenty  years,  and  no  sufficient  rea- 
son can  be  assigned  for  the  delay, 
generally  speaking,  the  bond  is  pre- 
sumed to  be  satisfied,  ib.  a 

a  bond  being  a  specialty,  the  money 
secured  by  it  is  a  debt  of  a  higher 
nature  than  a  mere  simple-contract 
debt,  and,  in  the  administration  of 
assets,  must  be  paid  before  simple- 
contract  debts,  ib. 

OCCUPANCY,  (see  Lease)    108,  n.  (o) 

OFFICES,  (see  Condition.}  \  \.\ 

of  the  grant  of,  -J3I,  -2V2,  312 

where  grantable.  1  i:>,   n. 

•239,  notes  (z),  (a  ,     b>,  &  (c) 
acts  against  sales  of,  1  HI. 

bonds  concerning  the  buvinjj  and  sel- 
ling of  oflices,  (see  0' 

'  371,  n.  (o) 

to  what  offices  conditions  may  be 
nexed,  and  what  a  breach  of, 

na,  !•><; 
OMISSION, 

of  supplying  omissions  in  deeds, 

O  R  D I X  A  K  V,    (see  Executor.  Adm , 
trator.) 

ORIGINAL  \\\{\\\    ,  see  ///,<•.) 

OUTLAWS, 

persons  outlawed  or  waived  in  per- 
sonal a< •!  >\  levv  line*, 

7,  n.    • 


6:32 
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PARCELS, 

errors  or  uncertainty  in  the  descrip- 
tion of  in  deeds  or  wills,  where 
fatal,  247,  n.  (i) 

of  parcels  in  a  fine,  (see  Fine)          13 

what  should  be  attended  to  in  the  de- 
scription of  parcels,  246,  n.  (e) 

of  amending  errors  in  description  of 
parcels  in  fines  and  recoveries,  (see 
Recovery. 

should  be  sufficiently  described  in 
agreements,  &c.  271,  n.  (n) 

parol  evidence  not  admissible  to  ex- 
plain any  mistake  in  the  description 
of  parcels  in  a  will,  247,  n.  (i) 

PAROL, 

:es  and 
parol, 


505,  n.  (t).  510 


i  red  by 
,  n.  (d) 


uses  and  trusts  cannot  be  declared  b1 
parol,  505,  n.  (t 

PAROL  AGREEMENT, 

when  agreements  by  parol  may  be  en- 
forced, 508,  n.(p) 

•where  fraudulently  prevented  from 
being  put  into  writing,  notwithstand- 
ing it  rests  in  parol  and  although 
there  has  been  no  part  performance, 
it  will  be  enforced,  272  ||,  n. 

for  leases  and  renewed  leases,  (see 
Lease)  272*,  n. 

PAROL  EVIDENCE, 

in  cases  of  leases,  or  agreements  for 
leases,  see  Lease. 

not  admitted  to  shew  whether  the 
parties  intended  an  instrument  to 
be  an  actual  lease,  or  a  mere  agree- 
ment for  one, 

271,  n.  (n).  272***,  n.  (o) 

not  admissible  to  shew  that  testator 
did  not  intend  to  revoke  his  will,  (see 
Revocation)  410, 419 

where  two  or  more  persons  of  the 
same  name  with  devisee,  parol  evi- 
dence admitted  to  shew  who  was 
meant,  414,  n.  (q) 

in  a  devise  to  (no  name 

being  inserted)  parol  evidence  not 
admitted   to   shew  who  was  meant, 

ib. 

PART  PERFORMANCE, 

in  the  case  of  parol  agreements  for 
leases,  see  Lease. 

PARSON, 

of  exchanges  by,  of  their  church  pre- 
ferment, 291,  297,  n.  (d) 


PARSON— (continued.) 

whether  a  beneficed  clergyman  can 
mortgage  or  charge  his  ecclesiastical 
possessions  during  his  own  incum- 
bency, quaere  ?  282,  n.  (k) 

PARTIES, 

to  fines,  where  barred,  see  Fine. 

amendment  of  fines  by  correcting 
errors  in  the  names  of  parties,  (see 
Fine)  App.  541 

PARTITION, 

where  a  revocation  of  a  previous  will, 
(see  Revocation)  409,  n.  (d) 

PAYMENT  OF  RENT, 

reserved  by  leases,  see  Lease. 
PENALTY,     (see   Bankrupt.      Extent. 
Crown.  Fine.  Obligation)  366  p,  n,  || 
relief  at  law  against  the  penalty  of  a 
money  bond,  where  there  has  been 
a  forfeiture,  305,  n.  (d) 

PERFORMANCE,  (see  Condition.  Ob- 
ligation.) 

PERSONAL  CHATTELS, 

lease  of,  see  Lease.     Execution. 

PLEDGE, 

if  goods  of  the  crown  debtor  are 
pawned  or  pledged,  the  crown  can- 
not take  them  without  satisfying  the 
claims  of  the  pawnee,  366  r 

POSSIBILITY, 

fine  may  operate  as  a  bar  to,  24 

whether  such  interests  are  grantable 
or  assignable,  239,  n.(e).  242,  n.  (q) 

coupled  with  an  interest,  may  be  re- 
leased, 328,  n.  (w) 

POWER  OF  APPOINTMENT, 

the  crown  may  take  the  lands  over 
which  its  debtor  has  a  general 
power  of  appointment,  (see  Crown) 

366  o 
POWERS,  (see  Lease.) 

of  releasing  powers,  see  Release. 

where  a  person  who  has  both  a  power 
and  an  estate  or  interest,  conveys 
both  under  the  power  and  by  force 
of  such  interest,  how  such  con- 
veyance shall  be  construed  where 
informally  made,  and  the  deed 
would  operate  one  way  under  the 
power,  and  another  as  a  convey- 
ance under  the  interest,  177,  n.  (d) 

of  destroying  powers  by  feoffments,  &c. 
effect  of,  204,  221,  n.  (f) 
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POWERS— (continued.} 

to  lease,  sell,  and  exchange,  cannot, 
generally  speaking,  be  created  by 
bargain  and  sale,  225,  n.  (u) 

a  power  to  be  exercised  only  by  deed 
or  only  by  will,  can  be  exercised 
only  by  the  instrument  designated  ; 
but  where  to  be  exercised  by  writ- 
ing,  it  may  be  exercised  either  by 
deed  or  will,  520,  n.  (u) 

of  leases  made  under  special  powers 
to  lease,  (see  Lease} 

269,  270,  n.  (a) 

in  the  exercise  of  powers  in  favor  of 
pure  volunteers,  the  directions  of 
the  power  must  be  strictly  pur- 
sued, 569 

in  what  cases  equity  will  aid  the  de- 
fective execution  of  leasing  powers, 
270..  n.  (u) 

fine  and  deed  of  uses  may  operate  as 
an  execution  of  a  power,  '35 

fine  may  operate  as  an  extinguishment 
of,  37,  n.  (n) 

as  to  powers  to  sell  given  to  devisees, 
executors,  etc.  (see  Will) 

417,  n.  (p) 

excessive  execution  of — good  in  equity 
pro  tanto,  380,  n.  (t) 

donee  of  a  power  of  appointment  may 
impose  restrictions  ou  himself  in  the 
exercise  of  it,  332  f,  n.  (i) 

PR^ECIPE,   (see  Fine.     Recovery.) 

I&5 

PREMISES, 

of  the  parcels  or  premises  in  a  deed, 
see  Deed. 

PRESENTATION,  (see  Advowson) 

244,  n.  (a) 

by  coparceners  seized  of  an  advou  - 
son,  ib. 

PRESUMPTION,      (see     Length     of 

Time.} 

presuming  surrenders  of  terms  of 
years,  229,  n.  (g) 

grants  and  conveyances  will  be  pre- 
sumed after  long  quiet  enjoyment, 

ib. 

PHI  VII-S, 

privies  to  fines — where  barred,  sec 
Fine. 

PROBATE, 

..what,  40tf 


PROBATE—  (continued.} 

when  the  probate  of  a  will  is  neces- 
sary, and  when  not,  and  by  and 
before  whom  and  in  what  time  it 
must  be  proved,  407,  n.  (x).  499 
of  acts  done  under  probates  of  forged 
wills,  463,  n.  (u) 

PROCLAMATIONS,  (see  Fine) 

3,n.(h).  6,27 

PROTESTANT, 

of  purchases  by  Protestants  from  Ro- 
man Catholics,  136,  n.  (p) 

PROVISOES, 

for  re-entry,  &c.  in  leases,  (see  Lease) 

270,  n.  (a) 

PUBLIC    POLICY,      (see    Condition. 

Obligation.} 

condition  to  do  any  thing  against  public 
policy  or  the  public  good,  bad,     132 
PURCHASE  U, 

line  by,  with  a  defective  title,  when 
he  that  hath  title,  shall  be  barred, 

29 

a  person  purchasing  from  a  trustee, 
with  notice  of  the  trust,  is  himself 
converted  into  a  trustee, 

503,  n.  (d)  &  (h) 

with  a  defective  title,  when  he  that 
hath  title  shall  be  barred,  29 

from  tenant  in  tail,  in  what  case  he 
cannot  insist  upon  a  recoverv, 

a?',  n.(a) 

although    purchaser    gets   in   an  out- 
standing   legal    estate,    or    obtains 
the    assignment  of  a  term  of  \ 
he  will  be   liable  to  the  claim  of  the 
crown,  360,  n.  (o) 

in  what  cases  purchaser  can  require  a 
line  from  vendor's  wife,  though  she 
has  a  jointure  in  bar  of  dower,  (see 
Dower)  App.  531 

whether  purchaser  can  require  a  line 
to  bar  vendor's  wife's  right  of 
dower,  where  he  can  obtain  tho 
assignment  of  a  term  of  years, 

App.  539 
PURCHASES, 

of  purchases  by  a  Protestant  from  a 
Roman  Catholic,  136,  n.  (j>) 


QUASI   ESTATE  TAIL, 
how  ma     be  barred, 


41  >, 


may  levy  liucs  as  a  feme  suit,  7,  tt. 
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QUIET  ENJOYMENT, 

an  express  covenant  in  a  lease  for 
quiet  enjoyment,  takes  away  the 
implied  covenant,  165,  180 

covenant  by  lessor  for  quiet  enjoy- 
ment by  lessee,  what  a  breach  of, 

170 

covenant  in  law  for  quiet  enjoyment, 
is  against  all  persons  with  title,  166 

RECITALS, 

of  recitals  in  deeds,  see  Deed. 

when  recitals  will  operate  by  way  of 
eitoppel,  77,  n.  (e) 

where  a  recital  may  operate  as  a  lease, 
276,  n.  (c)  &  (d) 

as  to  recitals  of  deeds  being  evidence 
of  the  existence  of  the  deed  recited, 

App.  550 

how  far  a  mistake  in  a  recital  or  mis- 
naming will  vacate  the  grant,  77 

RECOGNIZANCE,    (see  Statute  Mer- 
chant.') 

what,  353 

of  docketing  recognizances,  375,  n.  (y) 

RECOMPENCE    IN    VALUE,    (see 
Recovery.) 

RECOVERY,  (see  also  Tenant  in  Tail.) 

what,  37 

of  the  different  kinds  of  recoveries, 

ib. 

origin  of,  ib. 

of  the  parties  to,  ib. 

of  voucher  on  recoveries,  and  of  the 
different  kinds  of  voucher,  ib. 

of  the  death  of  vouchee  before  judg- 
ment in  the  recovery,  39,  n.  (h) 

recovery  by  single  voucher,  45,  n.  (z) 
double  voucher,  ib. 

treble  voucher,  ib. 

examples  of  recoveries  with  single 
and  double  voucher,  and  their  dif- 
ferent effects,  45,  6,  7 

effect  of  vouching  stranger  along  with 
tenant  in  tail,  44,  u.  (y) 

of  the  proceedings  in  a  recovery,     38 

who  may  be  demandants,  tenants,  and 
vouchees  in  a  common  recovery,  and 
by  what  names,  40 

of  appearance  in  person  or  by  at- 
torney, 37 

of  the  dedimus  potestatem  or  warrant 
of  attorney  for  suffering  a  recovery, 
and  how  to  be  acknowledged  and 
taken*  39,  &  n.  (c)  &  (d) 


RECO  VERY— (continued.) 

of  the  dedimus  potestatem,  &c.  for 
suffering  recoveries  of  lands  in 
ancient  demesne  and  copyholds,  by 
attorney,  39 

examination  of  vouchee  where  under 
coverture,  ib. 

of  the  writ  of  habere  facias  seisinam, 

39,  &  n.  (h) 

return  of  writof  habere  facias  seisinam, 
and  its  entry  on  record,  Ib. 

what  kind  of  interest  the  recoveror 
has  before  the  return  of  this  writ, 

40,  n. (h) 

of  the  recompence  in  value  in  a  re- 
covery, 38,  9,  n. (b) 

of  the  requisites  to  a  good  recovery, 

41 

what  is  a  good  common  recovery,  and 
who  shall  be  bound  or  barred  there- 
by, or  not,  40 

by  whom  recovery  may  be  suffered, 

41 

recovery  may  be  suffered  by  issue  in 

tail  after  a  fine  levied   by  ancestor, 

28,  37,  n.  (a),  48 

of  the  use,  nature,  and  operation  of  a 
recovery,  40 

recovery  is  considered  as  a  common 
assurance,  38 

recoveries  are  always  favorably  con- 
strued, 49,  n.  (f) 

recoveries  will  be  amended  in  case  of 
a  mistake,  ib. 

as  by  correcting  errors  in  the  names 
of  parties,  ^PP-  544 

by  correcting  errors  in  the  parcels, 
&c.  App.  545 

recoveries  will  be  restrained  in  equity 
to  the  extent  within  which  they 
were  intended  to  operate,  49,  n.  (f ) 

what  estate  recoveror  acquires  by  the 
recovery,  38 

what  estates  recovery  will  bar, 

41,  43,  45 

where  there  are  divers  intails,  one 
may  be  barred  and  another  not,  47 

recovery  may  be  good  as  a  convey- 
ance, though  it  should  not  operate 
as  a  bar,  41,  48 

of  the  use  of  a  recovery  in  barring 
remainders,  40,  1 

by  tenant  in  tail  will  bar  executory 
devises,  shifting  uses,  &c.  37,  n.  (a) 

by  tenant  in  fee,  effect  of  with  respect 
to  executory  devises,  47,  8 
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RECOVERY— (continued.) 

conditions,  springing  uses,  and  colla- 
teral limitations  annexed  to  an  estate 
tail,  and  all  charges,  rents,  and 
other  interests  subsequent  to  such 
estate  tail,  are  destroyed  by  a  com- 
mon recovery,  40,  &  n.  (in) 

of  the  effect  of  a  common  recovery  in 
destroying  powers,  App.  544 

by  tenant  in  tail  cannot  bar  leases  or 
incumbrances  which  he  has  himself 
brought  upon  the  estate,  but  it  af- 
firms such  charges,  40,  «fc  n.  (n),  41, 
47,  *  49,  n.  (g) 

where  it  will  not  affirm  such  charges, 
40,  &  n.  (n) 

effect  of  recovery  in  changing  the 
course  of  descent,  49,  n.  (g) 

effect  of  recovery  in  working  a  revo- 
cation of  a  prior  devise,  ib. 

in  what  cases  a  purchaser  from  a 
tenant  in  tail  cannot  insist  upon  a 
recovery,  37,  n.  (a) 

in  what  cases  a  recovery  should  be 
suffered,  although  the  party  suffer- 
ing it  is  tenant  in  tail  in  possession, 
with  the  immediate  reversion  in  fee 
in  himself,  ib. 

of  recoveries  of  copyholds  and  equit- 
able estates,  41 

in  what  case  a  recovery  by  tenant  in 
tail  of  a  rent  will  acquire  an  abso- 
lute fee-simple  in  the  rent,  and  in 
what  case  only  a  base  fee,  37,  n.  (a) 

recovery  of  the  land  out  of  which  a 
rent  issues,  does  not  bar  entail  in 
the  rent — contrd  by  fine,  11,  n.  (k) 

power  to  suffer  a  recovery  cannot  be 
restrained  except  by  act  of  Parlia- 
ment, 37,  n.  (a) 

in  what  courts  common  recoveries  may 
be  suffered,  41 ,  &  n.  (p) 

by  what  persons  common  recoveries 
may  be  sufferer],  ib. 

where  infant  trustees  may  suffer  com- 
mon recoveries,  40,  &  n.  (o) 

recovery  by  woman  covert,  40 

her  estate  bound  by  coming  in  as 
vouchee  in  a  recovery,  4(>,  7 

of  what  things  a  recovery  may  be 
suffered,  4l,&'n.(p) 

may  be  suffered  of  shares  in  the  Mew 
River,  10,  n.  (h) 

of  the  description  of  the  parcels  in  a 
recovery,  ±},  &  n.  (p) 


RECOVERY -(continual.) 

of  the  tenant  to  the  precipc  in  suffer- 
ing a  common  recovery, 

41,  n.(q),  &42 

how  and  by  whom  tenant  to  the  pre- 
cipe  may  be  made,  41,  n.  (q) 

as  to  trustees  joining  to  make  tenant 
to  the  precipe — where  they  may  do 
so,  ib. 

as  to  tenants  for  life  refusing  to  make 
a  tenant  to  the  precipe  from  fear  of 
their  lii'e  estates  bein^  affected,  and 
means  of  obviating  this  objection, 

ib. 

tenant  to  the  precipe  must  have  the 
immediate  freehold, — it  is  not  neces- 
sary for  .lessees  for  lives  at  yearly 
rents  to  join  in  making  tenant  to 
the  precipe,  ib. 

tenant  to  the  precipe  cannot  be  made 
by  a  person  with  a  mere  chattel  in- 
terest, ib. 

whether  tenant  to  the  precipe  can  be 
made  by  person  with  a  freehold  ac- 
quired by  disseisin,  ib. 

tenant  to  the  precipe  may  be  made  by 
fine,  ib. 

when    made    by  fine    the  recovery  is 

good,   although   the   fine   should  be 

reversed  after  the  recovery  suffered, 

"  3,3,   n.  (i) 

where  tenant  to  the  precipe  should 
be  made  by  joint-tenants,  tenants 
in  common,  or  parceners,  41,  n.  (q) 

of  equitable  tenant  to  the  precipe  to 
b;ir  equitable  estates  tail,  ib. 

equitable  tenant  in  tail  who  has  made 
a  mortgage  purporting  to  be  a  mort- 
gage in  fee,  may  make  a  good  tenant 
to  the  precipe,  ^PP-  ^44 

where  to  be  made  by  a  person  having 
an  equity  of  redemption,  41,  n.  (q) 

where  should  be  made  by  a  married 
woman  having  a  separate  estate,  ib. 

tenant  to  the  precipe  may  be  made  at 
any  time  before  the  end  of  the 
term,  &c.  in  which  the  recovery  is 
suffered,  ib. 

concurrence  of  the  person  having  the 
immediate  estate  of  freehold  in 
making  a  tenant  to  the  precipe,  is 
sometimes  presumed,  ib. 

may  sometimes  be  good,  even  though 
there  has  never  been  a  tenant  to 
the  precipe,  and  where,  ib. 
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RECOVERY— (continued.) 

in  such  cases  however,  it  is  dangerous 
for  purchasers  to  complete  their  con- 
tracts, 41,  n.  (q) 

where  deed  making  tenant  to  the  pre- 
cipe,  is  to  be  regarded  as  evidence 
of  a  recovery,  though  no  recovery 
appears,  ib. 

in  what  cases  recoveries  are  voidable 
by  issue  in  tail  where  there  was  not 
a  good  tenant  to  the  precipe,  ib. 

cautions  to  be  observed  in  suffering  a 
new  recovery,  where  a  former  one 
was  bad,  ib. 

recovery  by  tenant  in  tail,  42 

recovery  by  tenant  in  tail  who  has  been 
disseised,  49,  n.  (g) 

of  a  recovery  by  tenant  in  tail  who  has 
barred  the  estate  tail  by  fine,  or  by 
his  issue  in  tail,  ib. 

estate  tail  discontinued,  barred  by 
tenant  in  tail,  being  vouched  in  a 
recovery,  44 

recovery  by  tenant  in  tail  after  at- 
tainder for  treason — effect  of, 

49,  n.  (g) 

quasi  entail  in  estates  pur  autre  vie, 
how  may  be  barred,  ib. 

recovery  by  mortgagee — effect  of,    47 

recovery  by  mortgagee  in  tail — effect 
of,  ib. 

recovery  by  tenant  in   fee— effect  of, 

ib. 

recovery  by  tenant  of  determinable 
fee — effect  of,  ib. 

recovery  by  alien — effect  of,  41,  n.  (p) 

recovery  by  idiots  and  lunatics— effect 
of,  49,  n.  (g) 

recovery  by  persons  seized  in  tail  ex 

provisione  coronce,  or  of  the  gift  of 

the    crown  for   services — effect  of, 

42,  &  n.  (r)  &  (s) 

recovery  by  tenant  in  tail  of  the  gift  of 
a  subject,  remainder  or  reversion  to 
the  king — the  entail  and  the  re- 
mainders of  reversion  will  be  all 
barred,  43 

recovery  by  woman  seized  ex  provi- 
sione viri,  or  of  the  gift  of  her  hus- 
band, by  herself  or  with  an  after- 
taken  husband — bad,  43,  &  n.  (t) 

such  a  recovery,  where  suffered  with 
consent  of  issue  in  tail,  &c. — good, 

43,  n.  (t) 

recovery,  when  it  will  work  a  for- 
feiture, 40,  n,  (i) 


RECOVERY—  (continued.} 

recovery  by  tenant  for  life,  a  forfeiture 

of  the  life  estate,  40,  n.  (i), 

&43,  n.(u) 

but  if  with  the  consent  of  the  imme- 
diate remainder-man  —  it  is  good,  44 

what  mode  adopted  to  prevent  for- 
feiture of  life  estate  where  a  tenant 
for  life  suffers  a  recovery, 

155,  n.  (k) 

recovery  by  spiritual  persons  of  their 
ecclesiastical  lands  —  effect  of,  44 

by  husband  and  wife,         46,  &  n.  (a) 

recovery  by  husband  alone,  of  wife's 
lands,  ib. 

recovery  by  husband  alone,  where  he 
and  his  wife  are  tenants  in  tail  by 
entireties,  46 

by  husband  alone,  where  seized  as 
joint-tenant  with  his  wife  —  effect  of, 

ib. 

of  recoveries  by  husband  alone,  where 
he  and  his  wife  are  tenants  in  tail 
by  entireties,  and  also  where  by 
moieties  —  effect  of,  49,  n.  (g) 

wife  who  was  joint-  tenant  in  tail  with 
her  husband,  may  suffer  a  recovery 
after  her  husband's  death,  29,  n.  (a) 

of  recoveries  by  tenants  in  common 
and  joint  tenants,  49,  n.  (g) 

recovery  by  one  of  two  joint  tenants 
for  life,  remainder  in  tail  to  one  of 
them—  effect  of,  47 

recovery  by  the  owners  of  contingent 
and  executory  interests,  &c. 

49,  n.(f) 

of  declaring  the  uses   of  recoveries, 

49,  n.  (g) 

averment  of  uses  upon  a  recovery— 
where  may  be  made,  40,  &  n.  (i) 

of  the  remedy  of  recoverors  against 
lessees,  &c.  for  rents  and  services, 
and  upon  waste  done,  48 

where  a  recovery  may  be  avoided,  and 
for  what  cause,  by  whom,  and  how, 
and  when,  40,  48,  49,  n.  (f  ) 

recovery  may  be   avoided   for  covin, 

40,  &  n.  (1) 

effect  of,  where  voluntary  or  fraudu- 
lent uses  are  declared,  62,  n.  (f) 

recovery  may  be  avoided  in  part  and 
may  be  good  in  part,  49 

courts  of  equity  will  restrain  the  opera- 
tion of  recoveries  within  the  limits 
within  which  they  were  intended  to 


operate, 


49,  n.  (f) 
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who  may  falsify  a  recovery,  and  bow 

49 

party  having  the  right  may  sometimes 
enter  to  avoid  recovery,  il> 

RECTl  F  V  ING        M I  SI  A  K MS       IN 
DMMDS,  (see  Deed.  Error.  Mista  la. 

JIMDDENDUM,  (see Deed.  Lease.} 

RK-JiNTRV. 

condition  of  a  re-entry,  or  that  an 
estate  should  he  void,  how  it  ope- 
rates, (see  Condition}  127,  139 

sometimes  extended  to  bankruptcy  or 
insolvency  of  the  lessee,  or  bis  "suf- 
fering his  lease  to  be  taken  in  exe- 
cution, (see  Lease}  284,  n.  (s) 

of  conditions  of,  in  leases  for  breach 
of  covenants,  ti:c.  (see  Lease}  ib. 

of  leases  under  powers,  which  require 
a  power  of  re-entry  to  be  reserved 
in  the  lease  for  non-payment  of 
rent,  (see  Lease)  270  ff.  App.  554 

fine  may  operate  as  an  extinguishment 
of  a  right  of,  '31,  n.  (n) 

REGISTRATION, 

when  a  deed  must  be  registered, 

116,  n.  (n) 

RELEASE,  (see  also  Deed.  Exposition 
of  Deeds. 

what,  320 

of  the  releasor,  ib. 

of  the  releasee,  ib. 

of  the  different  kinds  of  releases,   321 

releases  are  express,  or  in  deed,  and 
implied,  or  in  law,  320 

release  inav  be  delivered  as  an  escrow, 

323 

a  release  may  be  made  upon  condition, 
or  with  a  defeasance,  ib. 

what  releases  may  be  made  of  lands 
or  tenements  and  what  shall  be  said 
to  be  a  good  release  in  deed  or  not : 
and  by  what  words  it  may  be  made, 

ib. 

explanation  of  the  nature  and  operation 
of  the  common  mode  of  conveyance 
by  lease  and  release,  and  observa- 
tions thereon,  320,  n.  (a) 

in  what  cases  a  release  enures  by  tin- 
way  of  enlargement,  or  passing  an 
estate, 

an  instrument  which  is  intended  to 
operate  as  a  release  but  which 


RELEASE— (continued.} 

cannot   so  operate,  may  operate  as 
a  surrender,  as  a  grant  of  a  rever- 
sion, &c.  324,  &  n.  (s), 
32.>,  n.  (z),  &  (b) 

as  to  the  estate  which  the  releasor  must 
ha-  324,  5 

as  to  the  estate  which  the  releasee  must 
have,  ib. 

tenant  in  tail  conveying  by  lease  and 
release,  bargain  and  sale,  &c.  (with- 
out line  or  recovery)  the  releasee, 
Arc.  takes  an  estate  of  inheritance  till 
avoided  by  the  issue  in  tail, 

324,  n.  (t) 

joint   tenants  may  release   to   one  an- 
other, 326,  &  n.  (1) 
in  the  case  of  joint  tenants  in  fee,  the 
releasee  will  take  a  fee-simple  in  the 
part  of  his  companion  without  any 
w  ords  of  inheritance,  ib. 
lessees  for  years  who  are  joint  tenants 
may  release  to   each  other   as  well 
after     their    interest    becomes     an 
actual  estate,  as  whilst  it  remains  a 
mere  interesse  termini,      326,  n.  (m) 
tenants  in  common  cannot  release  to 
each  other,    but    must   convey   by 
feofluient,    lease,  and   release,    &c. 
326,  n.  (n) 

of  releases  which  enure  by  way  of  ex- 
tinguishment of  a  right  or  title,  327 
releasor,  at  the  time  of  release  made, 
must  have  some  right  or  title  to  re- 
lea  ib. 
if  releasor  have  only  a  bare  possibility 
of  a  right,  or  if  a  right   happen   to 
come  to   him  after  the  release,  the 
release  is  not  good  ;  though  quaere  if 
the   release  was  for  a  valuable   con- 
sideration, whether  equity  would  not 
regard  it  as  good?       328,  <fc  n.  (w), 
339,  u.  (d) 

possibilities  coupled  with  an  interest, 
as  contingent  remainders,  executory 
devises,  &c.  may  be  released, 

32H,  n. (w) 

release  by  way  of  extinguishment  to 
a  person  who  has  only  a  partial  in- 
terest in  the  property,  nevertheless 
operates  as  an  entire  extinguishment 
of  the  releasor's  right,  and  may  bo 
taken  advantage  of  by  all  others 
entitled  to  the  property— though 
qncerc  whether  in  equity,  ib.  u.  (n) 
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what  estate  the  releasee  must  have 
where  the  release  is  of  a  right  of 
freehold  in  lands,  328 

where  an  inheritance  or  an  estate  for 
life  is  released  to  one  that  is  but 
tenant  for  years  the  release  is  riot 
good  without  privity,  330 

but  the  release  of  a  terra  of  years  to 
the  lessee  for  years  is  good  without, 

331 

of   releases  by  disseisee  to   disseisor, 
325,  6,  330,  0,  346 

in  a  release  by  one  of  two  or  more 
joint  tenants,  all  the  estate  of  the 
releasor  will  pass  to  the  releasee 
without  any  limitation  of  the  estate, 

332 

joint  tenants  of  the  next  presentation 
to  a  church  cannot  release  to  each 
other  after  the  church  has  become 
void,  ib. 

by  what  words  and  in  what  manner 
releases  may  be  made,  334 

by  what  words  releases  that  enure    by 

way  of  extinguishment  may  be  made, 

331,  n.(d) 

any  words  which  clearly  shewed  that 
it  was  the  intention  of  the  parties  to 
extinguish  the  right  of  the  releasor 
would  have  that  effect,  ib. 

whether  equity  will  restrain  the  opera- 
tion of  a  release  within  the  limits 
within  which  the  parties  evidently 
meant  to  confine  it,  qucere? 

331,  n.  (e),  337,  n.  (o) 

of  releases  of  seigniories,  rents,  ser- 
vices, commons,  &c.  332 

whether  release  by  lord  to  tenant  will 
extinguish  the  seignory,  ib. 

what  things  may  be  released,  320 

of  releases  of  rent  charges,  common 
of  pasture,  &c.  332 

of  releases  of  powers,  conditions,  ac- 
tions, covenants,  services,  &c.  322,  3 

powers,  coupled  with  an  interest,  may 
be  extinguished  by  release,  to  any 
one  who  has  an  interest  in  the  thing 
to  which  the  power  relates, 

332,  &  n.  (i) 

powers  unaccompanied  with  an  inte- 
rest cannot  be  released,  ib. 

powers  simply  collateral,  or  for  the 
benefit  of  third  persons,  cannot  be 
released,  332 

a  power  may  be  released  or  extin- 
guished as  to  a  part  of  the  lands  or 


RELE  AS  E— (continued.} 

other   thing  to  which  it  relates  and 
remain  good  as  to  the  rest, 

332,  &  n.  (i) 

of  the  release  of  warranties,  332 

of  the  release  of  debts  and  other  per- 
sonal duties  due  to  the  releasee  in 
his  own  rii^ht  or  in  right  of  his  wife, 

332  f 

of  release  of  judgments,  statutes,  &c. 

333,  n.  (n) 

given  by  a  trustee  in  fraud  of  his 
trust,  will  be  set  aside,  A  pp.  560 

where  a  covenant  will  operate  as  a 
release,  85,  163,  4 

where  a  fine  will  operate  as, 

as  to  releasing  sureties,  App.  567 

how  one  of  two  obligors  may  in  effect 
be  released  without  releasing  the 
other,  376 

of  releasing  bonds,  see  Obligation. 

by  disseisee  to  bargainer  before  en- 
rolment, is  good,  227,  n.  (e) 

to  bargainee  is  bad,  ib. 

REMAINDER-MAN, 

fine  is  no  bar  to,  except  when  levied 
with  proclamations  and  non-claim, 

27 
when  lease  good  against,   (see  Lease) 

268,  n.  (1) 

REMAINDERS, 

grant  of,  see  Grant. 
use  of  recovery  in  barring,   (see  Reco- 
very) 40,  1 

RENEWAL, 

of  leases,  see  Lease. 

of  covenants  to  renew  leases,  see 
Lease. 

valid  leases  may  be  made  by  way  of, 
under  the  llth  Geo.  3.  c.  21,  to 
infants,  feme  coverts,  and  persons 
of  unsound  mind,  267,  n.  (h) 

RENT,  (see  Lease.) 

reservation    of,    how    made,   who   en- 

•    titled,  and  for  what  time,  and  when 

payable,  115 

what  the  best  mode  of  reserving  rent, 

ib.  n.(g) 
reserved   to  a  stranger — effect  of, 

127,  n.(f) 

in  what  way  rent  should  be  reserved 

under  a  power,  270,  n.  (a) 

of  fines   and   recoveries   of,  see  Fine. 

Recovery. 
of  fine  levied  of  a  rent,     17,  37,  n.  (i) 
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RENT— (continued.) 

in  a  fine  sur  done  grant  ct  render,  a 
rent  may  be  limited,  but  it  must  be 
to  one  of  the  parties  to  the  fine,  and 
not  to  a  stranger,  17 

a  rent  may  be  reserved  on  a  fine  sur 
concessit,  ib. 

grant  of  a  rent  of  20/.  till  such  a  sum 
received  — what  interest  the  grantee 
has,  110 

of  releasing  rent-charges,  (see  Re- 
lease) 332 

if  lessee  becomes  bankrupt,  in  what 
cases  he  will  be  relieved  from, 

284  ft 

where  executor  may  give  up  lease, 
and  be  freed  from,  ib. 

where  acceptance  of  rent  an  affirm- 
ance of  a  void  lease,  (see  Lease) 

283,  n.  (r).  287  " 

when  destroyed  by  recovery,  see  Re- 
covery. 

grant  of  a  rent  by  two,  seised  seve- 
rally—effect  of,  98 

fine  sur  release  does  not  extinguish 
rent,  35 

what   remedy    for   rent    reserved   on 

leases  of  incorporeal  hereditaments, 

268,  n.  (i) 

by  surrender  of  lease  the  rent  becomes 
extinct,  301,  n.  (e) 

in  what  cases  demand  must  be  made 
of  rent  to  take  advantage  of  a  for- 
feiture for  non-payment,  284*,  n. 

devise  of  all  testator's  rents — what 
will  pass  by,  434  b,  in  note 

RENT-CHARGE, 

fines  may  be  levied  of  a  rent,  but  not 
of  an  annuity,  11 

REPAIRS,  (see Lease.) 

of  covenants  to  repair,  see  Covenants. 

REPEAL,   (see  Administration) 

491,  n.  (y) 

REPUBLICATION, 

when  republication  will  make  after- 
purchased  lands  pass  by  will, 

437  bt  n.  (s) 

when  republication  will  set  up  attain 
a  will  which  has  been  impliedly  re- 
voked, or  by  operation  of  law,  il> 

in  the  case  of  a  lapsed  devise,  repub- 
lication will  not  give    the  estate  to 
the   heirs  of  the  devisee,  or  to  hi 
issue  in  tail,  ib 


REPUBLICATION-<c0nfm«<></.) 

the  effect  of  republication  of  a  will, 
437  b,  n.  (s) 

a  republication  must  be  attended  with 
the  same  forms  that  are  necessary 
to  its  publication,  ib. 

a  codicil  properly  executed,  and  an- 
nexed or  referring  to  a  will,  is  to  be 
considered  as  a  repubiication,  ib. 

a  will  made  by  a  woman  under  cover- 
ture, will  be  good  if  republished 
after  the  coverture  ceases,  451 

and  the  like  of  a  will  made  by  an  in- 
fant, if  republished  after  he  comes 
of  age,  ib. 

REPUGNANCE, 

when  habendum  repugnant  to  premises 
and  void,  and  when  not,  112 

RESIDENCE, 

of  conditions  of  residence,  138,  n.  (p) 

RESULTING    USE,     (see    Averment. 
Use)  20,  n.  (1).  37,  n.  (n) 

RETRAXIT,  (see  Fine)  3,  n.  (d) 

REVERSAL, 

where  fine  may  be  reversed,    34,  n.(i) 

REVERSION, 

when  grantor  of  a  reversion  may  take 
advantage  of  a  condition,  (see  Con- 
dition) 150,  1,  2 

where  grants  of  reversions  good,  (see 
Grant)  245 

where  grant  of  a  reversion  with  an 
exception,  good,  78 

when  leases  may  be  granted  in,  (see 
Lease)  270,  n.  (a) 

RE  VERSION  ER, 

fine  is  no  bar  to  him  in  reversion,  ex- 
cept where  levied    with    proclama- 
tions, and  by  non-claim,  27 
recovery  will  bar,   (see  Recovery.) 
when  lease  good  against,        268,  n.  (I) 

UK  VOCATION,  (see  Devise.  Will. 
Republication.) 

[See  Republication,  for  cases  where 
wills  revoked  may  be  set  up  again 
by  republication.] 

fine  may  operate  as  a  revocation  of 
former  wills,  37,  n.  (n) 

e  fleet  of  recovery  in  working  a  revo- 
cation of  a  prior  devise,  (see  Re- 
covcry)  49,  n. (g) 

of  revocation  of  a  former  by  a  sub- 
sequent will,  409 
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REVOCATION— (continued.) 

in  order  to  revoke  a  will  or  codicil  re 
lating  to  real  estate  by  a  subsequen 
will  or  codicil,  such  subsequent  wi 
or  codicil  must  be  a  valid  will  o 
codicil  properly  executed  and  a 
tested,  409,  n.  (h 

of  revocation  by  destroying,  can 
celling,  &c.  411,  n.  (y 

with  respect  to  revocation  by  burning 
cancelling,  tearing,  &c.  the  act  mus 
be  done  animo  rcvocandi, 

409,  n.  (h),  410  a,  n.  (n 
if  a  testator  intends  to  revoke,  cancel 
or  destroy  his  will,  but  is  fraudu 
lently  prevented  from  doing  so, 
revocation  will  nevertheless  be  el 
fected,  409,  n.  (h),  410,  n.  (n) 

&411 

as  to  revocation  by  interlineations  am 

obliterations,  409,  n.  (n)  &  (i 

what  will  be  a  revocation  of  a  will  o 

personal  estate,  409,  n. 

410  a,  n.  (n 

a  prior  will,  which   is   revoked  by  a 
subsequent   one,  but  which  is  no 
actually  destroyed,  may  be  set  up 
again   by  cancelling  or   destroying 
the  latter,  411,  n.  (y 

a  subsequent  sale  and  conveyance  o 
the  estate  will  operate  as  a  revoca- 
tion, 409,  n.  (h) 
and  in  equity  a  contract  or  agreemen 
for  sale  will  operate  as  a  revocation 

ib 

a  voluntary  settlement  or  conveyance 
made  subsequent  to  the  will,  wil] 
operate  as  a  revocation,  ib. 

but    a  conveyance    obtained    fraudu- 
lently, is  no  revocation,  ib. 
a  mortgage  in  fee,  or  a  trust   to  raise 
money  to  pay  debts,   &c.  will  ope- 
rate at  law  as  a  total   revocation  of 
a   previous  will,  but  in  equity  the 
revocation  is  only  pro  tanto,           ib. 
but  in  certain  cases,  such   mortgage, 
&c.  will  be   a    total    revocation    in 
equity  as  well  as  at  law,                  ib. 
in  the  case  of  a  mortgage  by  demise, 
such  mortgage  will,  generally  speak- 
ing, only  be  a  revocation  pro  tanto 
even  at  law,                                      ib. 
cases  in  which  such   a  mortgage  will 
occasion  a  revocation  in,  toto, 

409,  n.  (f ) 


REVOCATION— (continued.) 

a  lease  made  subsequently  to  a  will,  is 
a  revocation  pro  tanto  at  law,  but  if 
made  to  a  third  person,  and  any  rent 
is  reserved  by  it,  the  devisee  will 
be  entitled  to  the  rent,  409  a 

but  if  it  is  made  to  the  devisee  him- 
self, and  not  to  commence  till,  or 
till  after,  the  testator's  death,  it  is  a 
revocation  in  toto,  409  6 

as  to  revocation  of  wills  of  leaseholds 
for  years,  by  means  of  renewed 
leases  made  to  the  testator  after  the 
making  of  his  will,  ib. 

for  the  renewal  of  a  chattel  lease  to 
operate  as  a  revocation,  the  devise 
must  be  specific,  409  d 

but  where  the  devise  is  specific,  words 
may  be  made  use  of  in  the  will, 
which  will  prevent  the  renewal  from 
operating  as  a  revocation,  ib. 

but  a  renewal  of  a  leasehold  for  lives, 
without  republication,  will  always 
amount  to  a  total  revocation,  ib. 
the  devise  of  a  leasehold  is  revoked  by 
the  testator  purchasing  and  taking 
a  conveyance  of  the  reversion  in  fee, 

ib. 

as  to  the  revocation  of  the  will  where 
a  partition  by  a  coparcener  or  te- 
nant in  common  will  operate  as  a 
revocation,  ib. 

an  exchange  revokes  the  will  as  to  the 
lands  given  in  exchange;  qucere  if 
when  exchange  put  an  end  to  in 
testator's  life-time  ?  409  e 

where  republication  after  exchange, 
will  pass  the  land  received  in  ex- 
change, ib. 
where  a  testator,  at  the  time  of  exe- 
cuting his  will,  is  only  seized  of  the 
equitable  estate,  taking  a  convey- 
ance of  the  legal  estate  to  such  uses 
as  he  shall  appoint,  this  is  a  revo- 
cation of  the  devise  of  the  equit- 
able estate,  though  quaere,  ib. 
a  conveyance,  in  order  to  effect  a 
partial  or  particular  purpose,  will, 
in  certain  cases,  work  a  revocation, 

ib. 

in  what   case  an  agreement  to  convey 

for  partial  purposes  will  amount  in 

equity  to  a  total  revocation,          ib. 

a  total  alteration  in  the  seisin  of  the 

testator,  after  making  his  will,  works 
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REVOCATION—  (continued.) 

a  total  revocation ;  though  quaere  of 
this,  where  the  conveyance  is  only 
to  effect  a  partial  purpose  ?  409,  41 L 

when  an  alteration  in  the  seisin  after 
the  making  of  a  will  works  a  re- 
vocation, ib. 

if  a  testator,  after  making  his  will,  is 
disseised  of  the  lands,  the  disseisin 
will  work  a  revocation,  400  h 

but  if  the  testator  should  revest  the 
estate,  it  will  pass  by  the  will  with- 
out a  republication,  ib. 

imperfect  conveyances  are  held  to 
operate  as  a  revocation,  409  i,  410 

in  cases  of  revocation,  parol  evidence 
not  admitted  to  shew  that  testator 
did  not  intend  to  revoke,  ib. 

will  revoked  by  bankruptcy,  except 
as  to  surplus  of  estate,  if  any, 

409  i 

as  to  revocation  by  marriage, 

409  i,  n.  (k) 

in  the  case  of  a  man,  marriage  and 
the  birth  of  a  child  must  both  take 
place  to  occasion  a  revocation,  ib. 

but  such  revocation  resting  merely 
upon  an  implied  or  presumed  in- 
tention to  revoke,  such  presumption 
may  be  repelled  by  circumstances, 
such  as  making  a  provision  by  set- 
tlement for  the  issue  of  marriage, 
&c.  ib. 

circumstances  may  exist,  which  would 
set  a  revoked  will  up  again,  ib. 

marriage  alone  will  not  amount  to  a 
revocation  of  a  man's  will,  ib. 

nor  will  the  birth  of  a  child  alone, 
amount  to  a  revocation  of  a  will 
made  after  marriage,  but  previous 
to  the  birth  of  any  child,  ib. 

where  a  testator  after  his  marriage 
and  the  birth  of  a  child,  re-publishes 
his  will,  the  re-publication  will 
clearly  set  it  up  again,  ib. 

whether  marriage  alone  is  the  revo- 
cation of  a  woman's  will,  or  mar- 
riage and  the  birth  of  a  child,  ib. 

whether  an  appointment  by  the  will 
of  a  feme  sole,  in  pursuance  of  a 
power  coupled  with  an  interest,  is 
revoked  by  a  subsequent  marriage, 

ib. 

exercise  of  a  power  of  appointment 
before  marriage,  by  a  woman,  re- 
voked by  marriage,  ib. 


RIGHTS  OF  WAY, 

finr  of  lauds  will  not  bar,  23 

ROMAN  CATHOLICS, 

may  purchase  lands  under  certain  re- 
strictions, 230,  n.  (p) 
of  purchases  by  Protestants  from, 

n.  (p) 

SEAL, 

tearing  off  or  destroying — effect  of, 

53,  n.  (k),  55,  GO,  n.  (e) 

SEALING,  (see  Deed.) 

SEIGNORY, 

whether  release  by  lord  to  tenant  will 
extinguish  the  seignory,  332 

SEISIN,  (see  Use.) 

in  what  cases  a  fine  divests  the  seisin, 
23,  24,  29,  35 

where  an  alteration  in  the  seisin  of  the 
testator  after  the  making  of  a  will, 
works  a  revocation,  (see  Revocation) 

409,  411 
SERVICES, 

in  some  cases  an  abridgment  of  ser- 
vices, &c.  may  accompany  a  confir- 
mation, 316,  313 

SETTLEMENTS,     (see  Voluntary  Set- 
tlement.) 

of  devises   to    trustees  upon   trust  to 

settle  or  convey  lands,  416 

as   to    the  validity  of    settlements   of 

plate,  furniture,  and  other  personal 

chattels,  as  against  executions, 

366  i 

of   reforming  or  correcting  mis; 
in,  :>1'2,  n.  (1) 

SHERIFF,  (see  Execution.  Extent.) 
of  obligations  made  to  the  sheriff  con- 
trary to  the  form  appointed    by  the 
statute  23  Hen.  6.  c.  10,  373 

if  a  sale  is  made  by  the  sheriff  before 
the  teste  of  the  writ  of  extent,  the 
crown  will  not  be  entitled  to  the 
money  arising  from  such  sale,  al- 
though it  may  be  in  the  sheriff's 
hands,  at  the  time  of  the  writ  of 
r \tent  being  delivered  to  him,  (see 
also  Crown)  366 

SHIFTING  USE, 

recovery  will  bar,  (see  Recovery) 

n.  (a) 
SHIP, 

in  the  transfer  of  ships  by  way  of  sale, 
mori 
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SHIP— (continued.) 

them,  as   against   executions,    it  is 
necessary  that   the    acts   respecting 
the  registry  of  ships  and  the  trans- 
fer of  them,  should  be  attended  to, 
3G6/,  n.  f 
SIGNING,  (see  Deed.) 

what  a  sufficient  signing  of  an  agree- 
ment for  a  lease,  271,  n.  (a) 
SIMONY, 

bonds  on  simoniacal  contracts  bad,  (see 
Obligation)  371,  n.  (o) 

SPIRITUAL  PERSONS, 
leases  by  and  to,  see  Lease. 
recovery    by,    of   their    ecclesiastical 
lands — effect  of,  44 

SPRINGING  USES, 

fine  may  operate  as  an  extinguishment 
of,  (see  Fine)  37,  n.  (n) 

may  be  destroyed  by  recovery,  (see 
Recovery)  40,  n.  (m) 

STAMP, 

of  the  stamping  of  deeds,  see  Deed. 

whether  deeds,  which  by  the  stamp  act 
are  required  to  be  stamped,  can  be 
given  in  evidence  without  being  pro- 
perly stamped,  App.  547,  n.  (e) 

STATU  QUO, 

where,  in  the  case  of  mutual  covenants 
the  party  seeking  a  performance  is 


in  stat u  quo, 


168,  n.  (g) 


STATUTE  OF  FRAUDS, 

what  a  sufficient  signing  within  the 
statute,  (see  Lease.) 

STATUTE  MERCHANT,    STAPLE, 

&c.  (see  also  Execution.    Extent.) 

statute— what,  353 

statute  merchant — what,  ib. 

statute  staple — what,  ib. 

recognizance — what,  ib. 

pocket  judgment — what,  ib. 

of  the  conusor  of  the  statute,          354 

of  the  conusee  of  the  statute,  ib. 

what  shall  be  said  to  be  a  good  statute 
or  recognizance,  and  what  not,  ib. 

of  the  persons  before  whom  statutes 
are  to  be  acknowledged,  ib. 

of  the  manner  of  making  statutes,  &c. 

ib. 

statutes  merchant,  &c.  must  be  brought 
to  the  clerk  of  the  recognizances 
within  four  months  after  the  ac- 
knowledging, to  enter  a  true  copy 


STATUTE  MERCHANT— (continued.) 
thereof,  or  they  will  be  void  against 
purchasers  or  incumbrancers  of  the 
lands,  354 

of  the  proceedings  upon  a  statute  or 
recognizance,  and  the  manner  and 
order  of  execution  thereupon,  355 

certiorari,  ib. 

capias,  ib. 

extendi  facias — what,  ib. 

liberate — what,  356 

of  the  elegit,  358 

levari  facias,  ib. 

fieri  facias,  ib. 

capias,  ib. 

re-extent— what,  356 

when  the  conusee  is  in  possession  of 
the  land,  he  is  tenant  by  statute; 
and  he  shall  hold  it  until  he  be  sa- 
tisfied his  debt,  and  his  costs  and 
damages,  ib. 

venire  facias  ad  computandum — -what, 

357 

conusee  shall  account  in  equity  for 
what  he  hath  received  of  the  profits 
above  the  extended  value,  or  what 
he  might  have  received  but  for  his 
own  default,  ib.  n.  (i) 

difference  of  the  proceeding  upon  exe- 
cution of  the  statute  merchant,  and 
upon  statute  staple,  and  recog- 
nizance, 358 

statute  staple  and  recognizance  a  more 
speedy  remedy  than  statute  merchant 

ib. 

upon  a  statute  merchant  an  action  of 
debt  may  be  had,  but  otherwise 
upon  a  statute  staple,  ib. 

the  proceeding  against  sureties  in  sta- 
tutes shall  be  the  same  as  against 
the  principal,  ib. 

but  where  there  are  moveables  of  the 
principal  to  satisfy  the  debt,  the 
surety  shall  not  be  charged,  ib. 

what  things  are  subject  and  liable  to 
execution  upon  a  statute  or  recogni- 
zance, and  what  not,  ib. 

what  goods  and  chattels  of  the  conusor 
may  be  taken  in  execution,  361 

lands  which  the  conusor  had  at  the 
time  of  entering  into  the  statute,  or 
at  any  time  after,  are  liable,  ib. 

copyholds  cannot  be  taken  in  execu- 
tion under  znclegit;  nor  can  they 
be  extended  for  a  debt  to  the  crown, 
359,  n.  (r),  App.  560 
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STATUTE  MERC  H ANT— (emit imictl.) 

how  far  lands  holds  in  joint-tenancy 
are  liable  to  execution,  3(»0 

\vhere  the  conuser  shall  have  a  re- 
extent  or  new  execution,  and  where 
not,  :j(J! 

where  and  by  what  means  a  statute 
or  recognizance,  and  tin-  execution 
thereof,  may  he  discharged,  sus- 
pended, or  avoided  in  toto  or  in 
part,  and  where  not, 

as  by  defeazance,  ib. 

as  by  release,  ib. 

as  by  purchase  or  surrender  of  the 
land,  3(M 

where  the  conusor,  or  his  heir,  or  an 
alienee,  or  the  purchaser  from  him 
shall  have  contribution  upon  a  sta- 
tute or  recognizance,  or  not,  ib. 

statutes  merchant  and  staple  now  little 
used,  being  superseded  by  the  prac- 
tice of  confessing  judgments, 

305,  n.(f) 
STATUTE  OF  USES, 

27  Hen.  8,  (see  Use.) 

STRANGERS, 

when  barred  by  fine,  (see  Fine.) 

SUR     CONUZANCE    DE    DROIT 

COME,  4r.  (see  Fine.) 

SUR     CON(Z\\CE    DE    DROIT 
TANTUM,  (see  Fine.) 

SUR  DONE  GRANT ET RENDER, 

(see  /V 

SURETY,  (see  Obligation.) 

as  to  sureties  in  bonds,          167,  n.  (o) 

of  contribution  between  sureti 

A  pp.  5(J7 

surety  paying  the  debt  become*  a  cre- 
ditor of  the  principal,  ib. 

lands  of  surety  of  debtor  to  the  crown, 
may  be  extended  where  be  is  seised 
of  equitable  estate  as  well  as  where 
he  is  seised  of  both  legal  and  equit- 
able estate,  3(iOo 

and  see  further,  Statute  Merchant. 

SURRENDER,  (see  Mer<j, 

what,  300 

of  the  different  kinds  of  surrenders, ib. 

tbe  effect  of  a  surrender,  ib. 

distinction  between  a  surrender  in  law 

and  a  surrender  in  deed,  ib. 

what  shall  be  said  to  be  a  surrender  in 

deed,  and  when  lands  shall    be 


s  I  11  RE  NDER— OON//«W«/.) 

to  pa.--s   bv  Mich   surrender,   or  not, 

aoa 

what  shall  be  said  to  be  a  surrender  in 

lair,   and    by  what  means    an    • 
shall  be  sum  i   l:iw,  or  not, 

ace  and  taking  of 

I  parly  entitled  to  the  old  m 
a  surrender  in  h  ib. 

but   the    acceptance     of  a  void    second 
lease,   is    no  surrender   ot 
valid  lease,  n.  (H) 

whether    acceptance   by  a    husband   of 
a  new  lease  of  hi  mds,  uill 

be  a  surrender   in  law  and  n: 
term  of  years  of  which  he   i 
in  right  of  his  witV*,  301,  n.  fh) 

an  interesse  termini  will  not    prrvr: 
merger  either  in  law  or  in  deed, 

302,   H.    !' 

of  what  things  a  surrender  may  or  may 
not  be  made, 

may  be  made  of  estates  for   \ 
life,  «*-c. 

may  not   be   made    < 

simple  or  fee-tail,  nor  oi  mere  ; 
or  titles, 

how  and    by  what  words   a   surrender 
may  be  made,   and  where  it  m, 
made  upon  condition,  ori. 

the  surrender   of  an  estate  of  freehold 
must  be,  mad.-  .   but  a  n- 

writing  will  do  in   the  case  ot    | 
render  of  a  chattel  i 

:i.  (q) 

in  what   cases  a   parol   surrender  i 

ib.  n.  (u) 

in  wha'  dv«»ring  up  al« 

amount  to  a  sum  ;,  ib.  i, 

in  what  cases  a  surrender  IIMV  he  j)re- 
s  umed, 

what  estates  and  interests    the   SIUTMI- 
d-M-or  and  surrenderee  inu 
lively  have  in   order  to  a  valid 
render,  303 

owners  of  original   leases,  m 
surrenders    in  order     to   obtoi: 
newals  without  coiic-.i:  .nder 

ib.  i. 

infants,    feme     cover 

ina\  surrender  their  !  .    tlje 

purpose  >of   obtaining. 

ib. 
:-jv»ratiorr;    Igg 
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husband  and  wife,  or  be  alone,  may 
surrender  a  term  belonging  to  the 
wife,  303 

one  of  two  or  more  executors  may 
make  a  surrender,  ib. 

an  interesse  termini  cannot,  technically 
speaking,  be  surrendered,  but  it 
may  be  assigned  or  released, 

303*,&n.  (d) 

a  surrender  by  disseisee  to  the  rever- 
sioner,  is  void,  303* 

mere  rights  of  entry  and  action  cannot 
be  surrendered,  ib. 

bow  a  surrender  shall  be  construed  and 
taken,  307 

where  a  feoffment,  lease,  grant,  or 
other  act  by  tenant  for  life  or  years, 
shall  operate  as  a  surrender,  or 
not,  and  how  it  shall  be  construed 
and  taken,  308 

surrender  by  tenant  for  life  or  years 
to  two  or  more  joint-tenants  or  te- 
nants in  common  in  remainder — 
effect  of,  308,  &  309,  n.  (h) 

of  a  surrender  where  it  is  made  to 
him  in  reversion  or  remainder, 

308,  310 

when  it  is  made  to  him  in  remainder  or 
reversion  and  also  to  a  stranger, 

309 

in  what  cases  a  rent  may  be  surren- 
dered, and  how  such  a  surrender 
shall  enure  or  be  taken,  310 

by  surrender   of  a  lease  the  rent  be- 
comes extinct,  contra  if  the   lessor 
has  granted  the   rent  to  a  stranger 
before  the  surrender;  though  quaere, 
301,  &n.  (e) 

of  the  distinction  between  merger  and 
surrender,  310,  n.  (o) 

of  the  surrender  of  copyholds,        310 

till  admittance  of  surrenderee  of  copy- 
holds, surrenderor  continues  tenant 
to  the  lord,  ib. 

an  instrument   which  is   intended    to 
operate  as  a  release,  but  which  can- 
not so  operate,  may  operate  as  a  sur- 
render, 324,  n.(s), 
325,   n.  (z)  &  (b) 

TENANCY   AT   WILL,     (see  Lease) 

267,  n.  (f ) 

TENANT  FOR  LIFE, 

of  fine  and  feoffment  by,         14,  n.  (s) 

19,  n.  (i) 
of  leases  by,  see  Lease. 


TENANT  FOR  YEARS, 

of  fines  by,  19,  n.  (i) 

and  other  persons  not  having  an  estate 

of  freehold,  App.  652 

TENANTS  IN  COMMON, 
of  leases  by,  see  Lease. 
fines  by,  (see  Fine)  14,  n.  (v), 

App.  543 

recoveries  by,  see  Recovery. 
exchange  by,  (see  Exchange}  291,  n.  (i) 
may  enfeoff  each  other  or   strangers, 

205 
cannot  release  to  each  other, 

326,  n.  (u> 

TENANT  IN  TAIL,  (see  Fin*.  Reco- 
very.   Warranty.) 

feoffment  by  tenant  in  tail  in  posses- 
sion— effect  of,  210 

grant  by— effect  of,  (see  Grant)  243,  4 

exchange  by— effect  of,  (see  Exchange) 

298 

conveyance  by,  (see  Use)  509 

conveyance  of  tenant  in  tail  by  lease 
and  release,  bargain  and  sale,  &c. 
without  fine  or  recovery,  the  re- 
leasee,  &c.  takes  an  estate  of  inherit- 
ance till  avoided  by  issue  in  tail, 

324,  n.  (t) 

may  levy  a  fine,  7 

fine  by,  37,  n.  (n) 

fine  by  tenant  in  tail  enures  to  make 
good  his  former  grants,  314,  n.  (p) 

condition  to  restrain  tenant  in  tail 
from  levying  fines  and  suffering  re- 
coveries, bad,  130,  n.  (q) 

recovery  by,  see  Recovery. 

recovery  by  husband  alone,  where  he 
and  his  wife  are  tenants  in  tail  by 
entireties,  (see  Recovery)  46 

fine  by  a  son  in  the  life-time  of  his  an- 
cestor, who   is  tenant  in   tail,  and 
where  such  son  has  only  a  possibility 
of  an  estate  tail — effect  of,  (see  Fine) 
14,  n.  (u).  24,  n.  (h).  26,  n.  (i) 

where  tenant  in  tail  may  make  a  lease, 
(see  Lease)  268 

what  leases  may  be  made  by,  and 
when  they  will  bind  the  issue,  or 
him  in  remainder,  and  what  rent, 
and  how  must  be  reserved  on  such 
leases,  276,  et  infra 

what  estate  grantee  of  tenant  in  tail 
may  take,  106 

whether  tenant  in  tail  barred  of  his 
formed  on  by  the  laches  of  his  an- 
cestor, 365  *,  n.  (1) 
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TENANT  TO  THE  PRjECIPE,  (see 

Recovery)  1 1 

husband   seised  in    right  of   his    wife 

may  make  a  good  tenant  to  the  pr<£- 

cij>r,  30G,  n.  (p) 

TENDER,  (sec  Condition.  Obliyat'um) 
condition  to  enteol}',  w  hen  and  where 

to  be  tendered,  1:J<> 

when  condition  to  pay  mone\ , 

discharged  by  fender,  140,  885 

TERMS  OF  YEA  I  IS, 

may  be  made  to  commence  in  futuro, 

252,  n.  (s) 

whether  assignment  can  he    m 

commence  in  fit  him,  114,  n.  (b) 

whether  may  lie   assigned  to  one  tor 
life,  with  remainders    over, 

116,  &  notes 

may  be  barred  by  fines  with  proclama- 
tions, and  non-claim,  23,  n.  (a) 

where  three  or  more  outstanding  terms 
are  subsisting;  in  the  same  property, 
and  it  is  intended  to  keep  all  of 
them  on  foot  to  attend  the  inherit- 
ance, how  they  should  be  assi 
in  such  case,  '  302,  n.  (1) 

a  use  cannot  be  created  in  terms  of 
years,  (see  Use)  5(MJ,  n.  (d) 

already  created  cannot  be  conveyed  to 
uses,  (see  t  50!) 

whether  a  purchaser  can  require  a  line 

to      bar    vendor'*    wife's     right     of 

dower,  where  he  can  obtain   an    as- 

inent  of  a  term  of  years  created 

prior  to  the  marriage,          A  pp.  539 

TKSTAMKNT,  'see  HV//.) 

when   good    originally,     may    become 

void  by  matter  ex  jwst  fnct<>,        401) 

covenant  not  to  revoke— ellect  of,  401 

TESTE,  (see  Fine.) 
of  original  writ,  (§ee  Fine)       3,  n.  (a) 

T1MK,  (see  /•'/ ne.  Length  of  Time,  JV</w- 

cla  im .    Procla  ma  t  ions.) 

TITIIKS, 

where   a   separate   inheritance   in   lay 

hands,  and  where  they  belong  to  the 

owner  of  the  land  out  of  which  they 

;  •,    Ac.    and     are     sold    with    it, 

they  should  be  expressly  conv 

7:\ 
what  grant    a    person   may   make   r.f, 

"  241. 

what   leases   may    he    made   of,     and 
how  rent   luav  be.  reeuv. 

u.  J>: 


TITLE, 

whether  a  lessee  under  an  agreement 
for  a  lease  can  compel  a  lessor  to 
shew  bis  title,  27 

operation     of    covenants    for,    where 
there  has  been  a  fraudulent  con 
ment    of    defects     in     title,    iiu-um- 
brancers,  Arc.  177,  n.  (d) 

what  persons  are  bound  to  enter  into 
EUDtl  for,  ib. 

of  titles  depending  upon  the  statute  of 
limitations  and  upon  warranty. 

3(J5  *,  n.  (1), 
TITLi:   IM.KDS, 

covenant  to  produce  runs  with  the  land 
for  the  benefit  of  purchasers,  but 
not  of  vendors,  Ap|> 

whether  owner  of  deeds  will  be  com- 
pelled to  produce  them  to  the  owner 
of  other  lands  to  which  they  relate, 
where  under  no  covenant  to  pro- 
duce them,  ib. 

TRADE, 

covenants  in  restraint  of,  when  illegal 
and  when  not,  163,  n.  (u) 

bond*  in  restraint  of,  when  good,  or 
otherwise,  371,  n.  (m) 

TREASON, 

of  recovery  by  tenant  in  tail  after  at- 
tainder of,  see  li> 

when  crown  may  perform  condition, 
where  the  party  is  attainted  of, 

1  J I ,  n.  (x) 

bond,  &c.  for  re-entry,  if  grantee  com- 
mits treason — bad,  T29 
TREKS, 

of  the  granting  of  trees  to  one,  "  his 
executors  and  admini>tra;> 
one  and  "  his  in  ;  171,  n.  (u) 

TUisn.i;,  see  7VMA/S.  r 

dutv  of  trustees,  and  remedies  aga' 

them  for  breach  of  tru>t, 
of    leases     by    trustees     of   ehnritable 

land  age)  n.  (h) 

a    trustee   shall    not   himself  purchase 

the  trust  property,  44H,  n.    in) 

a  person  who    has   been  i.amed  a  : 

tee,  but  has    m-ver  B04  I  tin*. 

contrary 

to  art.  may  puivh:i>e,         1  i:»,  n.  (m) 
not    allowed    any  tiling    for  t. 

(rouble,  mil.  '!  ap- 

;iting  them  e\;  I  tluit 

they  shall  be  allowed    for  time   and 

n.  (c) 
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TRUSTEE— (continued}. 

whether  a  devise  to  two  or  more  trus- 
tees, and  the  survivors  and  survivor 
of  them,  upon  trust  to  sell,  gives 
the  survivor  a  contingent  estate, 

14,  n.  (t) 

TRUSTS,  (see  Uses.) 

a  trust  (or  coniidence)  what,  501 

of  trusts   arising  hy  implication, 

458,  n.  (g) 

words  in  a  will,  expressing  a  hope,  a 
request,  a  confidence,  &c.  may 
amount  to  a  trust,  -ApP-  568 

trusts  in  lands  may  be  devised, 

420,  n.  (e),  52G 

of  trusts  relating  to  chattels  real,  526 
of  trusts  relating  to  lands,  and  to 
chattels  real  and  personal,  the  nature 
of  such  trusts,  the  duty  of  the  trus- 
tees, and  the  remedy  to  be  had 
against  them  for  breach  of  their 
trust,  ib. 

TRUST  TO  SELL, 

trust  (or  power)  given  to  executors  to 
sell,  (see  Uses)  148,  n.  (e) 

devise  of  lands  to  executors  or  others 
to  sell,  or  that  executors  or  others 
shall  sell  or  otherwise  dispose  of 
them,  how  this  shall  be  taken,  a.nd 
•what  sale  and  disposition  shall  be 
good,  or  not,  447  a 

except  in  the  case  of  copyholds,  H  is 
usual  to  devise  the  estate  upon  trust 
to  sell,  and  not  to  give  a  mere  naked 
power  of  sale,  449,  n.  (s) 

devise  upon  trust  to  sell,  with  the  con- 
sent of  some  third  person — effect 
of  the  death  of  such  person  before 
the  sale  is  made,  449 

in  the  case  of  powers  and  trusts  to 
sell,  the  will  should  contain  a  clause 
that  the  receipts  of  the  trustees 
shall  be  good  discharges  for  the 
purchase-money  ;  and  if  the  power 
or  the  trust  is  to  sell  only  on  some 
particular  event,  there  should  be  a 
clause  that  purchasers  should  not 
inquire  whether  a  sale  was  neces- 
sary, 449,  n.  (s) 

of  devises  to  trustees  in  trust  to  pon- 
vey,  417,  n.  (i] 

UNCERTAINTY, 

of  leases,  deeds,  &c.  being  void  foi 
uncertainty,  (see  Deed)  27^,  n,  (u) 


UNDERLEASE,  (see  Lease.) 

in  granting  underleases,  care  should  be 
taken  that  part  of  the  term  granted 
by  the  original  lease  remains  in  the 
lessor,  206,  n.  (a) 

USE,   (see  Appointment.  Fine.  Power.) 
what,  7,  n.  (w),  501 

ccstui  que  use,  what,  501 

of  the  nature,  incidents,  and  origin  of 
an  use,  502 

uses  and  possessions  united  by  statute, 

504: 

to  what  uses  the  statute  of  27 Hen.  8, 
extends,  and  to  what  not,  505 

intention  of  the  statute  of  uses  to  have 
abolished  uses,  but  in  effect  con- 
tinued under  the  name  of  trusts, 

507,  n.  (e) 

what  shall  be  said  to  be  a  good  use  of 
land,  or  not,  and  when  and  in  what 
way  such  an  use  shall  be  raised, 
altered,  or  created,  or  not, 

507,  &  n.  (d) 

what  estates  or  interests  may  be  raised 
by  way  of  use,  507 

of  contingent  uses,  when  and  how  exe- 
cuted, 506 
a  use  cannot  be  created  in   a  term  of 
years   or   other  chattel   interest   in 
lands,                                      ib-  n.  (u) 
no  use  can  arise  by  way  of  bargain  and 
sale   in   favor   of  any  person   from 
whom  the   consideration   does   not 
move,                                  225,  n.  (d) 
condition  annexed  to  the  limitation  of 
an  use  or  trust,                      120,  1,  (> 
who  may  be  seised  to  an  use,  and  who. 
not,  508 
corporations  cannot  be  seised  to  an 
use,  ib- 
alien  cannot  be  seised  to  an  use,  qnare, 

ib. 

denizens  may  be  seised  to  an  use,     ib, 
who  may  be  cestui  que  use, 
where  the  person  to  take  the  use  may 
be  named  afterwards,  or  not,      515 
of   the  estate   and   possession   of  the 
party  who  takes  by  the  conveyance 
to  uses,  509 

an  use  (except  in  the  case  of  a  dense) 
cannot  be  for  a  larger  estate  than 
the  estate  or  seisin  out  of  which  it 
arises,  .516,  n.  (y) 

of  the  cause  or  consideration  to  raise 
an  use,  and  what  shall  be  a  sufficient 
consideration  to  raise  or  alter  an  use, 
or  not, 
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USE  —  (continued.} 

where  a  consideration  mav  he  averred, 

510 

t>y  what  words  uses  mav  he  raised, 
and  what  manner  of  uses  may  he 
made,  or  riot,  51  I 

of  covenant  to  stand  seised  to  u 

1155,  11.  .",07,  ft  infra, 

511,  Hinfi ,.-. 

"what  slial!    be    deemed   ;i   covet; 

stand  seised,  ."Ml,   rt  infra 

uses  may  be   limited  as    alterati 
substitutes  one  for  another, 

510,  n.  (e) 

of  contingent  uses,  50<),  51f>" 

term  of  years  already  created,  cannot 
be  conveyed  to  n- 

eflect  of  conveyance  to  uses  by  tenant 
in  tail,  ib. 

of  uses  limited  for  life,  in  tail,  &c. 

510,  522 

of  a  use  limited  upon  a  seisin  in  tail, 

516 

a  rent-charge  may  be  raised  by  way  of 
use,  515 

of  limiting  an  estate  to  the  use  of  a 
man's  will,  ib. 

of  charitable  uses,  516 

in  conveyances  for  charitable   uses  or 

purpose?:,  the  requisites  <>*'  the  stat. 

i)Geo.  2.  e.  :36,  must  be  attended  to, 

51G,  n.(c) 

no  devise  of  lands  for  charitable  uses, 
is  good,  ib. 

'by  the  reservation  of  rent  or  any  other 
thing,  a  conveyance  for  a  charitable 
purpose,  is  rendered  void, 

517,  n.  (d) 

of  superstitious  \\  517 

of  the  declaration  of  uses,  and  wli  n 
and  by  whom  a  use  of  land  may  lie 
declared,  and  upon  what  assurance, 
and  what  shall  be  a  sufficient  decla- 
ration of  such  use  or  not,  jb. 

of  declaring  the  uses  of  recoveries. 
(see  Recovery]  -I!). 

uses  or  trusts  cannot  now  be  created 
bypfiml,  517,  n.  (g) 

but  parol  evidence  mny  be  adduced  to 
remit!  resulting  use  or  tru>t,  ib. 

averment  of  uses,  and  where  a  use  of 
land   may  be    averred   upon    an    as- 
surance,  and  what    shall    be    said    a 
sufficient  averment,  or  not,          •">-<• 
.  pf  resulting    uses,  and  where    an 

will  result,  (^cu  I'inc)       51;;.  n.   1  . 

u.  ;kj 


of  the  alteration  or  revocation  of  uses, 

520 

where    and   how  uses  of  land   may  be 

iMUiiisJied,  and  destroyed  or  sus- 

pended,  or  not,  and  where  the  an- 

cieOl  -ill    b»'    re\ived    by  the 

entry  of  the  feoffees,  or  not,        5-J3 

where  a  power  to  revoke  uses  of  land 

shall    lie   good,  and  how  they  shall 

be   taken,     and  what  revocation  by 

h  power,  shall  be  good, 

and  what  not,  521,   /•/  infra 

when-  an  appointment  is  made  in  pur- 

suance of  a  power  for  that  pur; 

a  p;>wer  of  revocation,  and  of  new 

appointment,  may  be  reser 

~.-2\a,  n.  (o) 

a  distinction  exists  between  a  power  of 
revocation  when  contained  in  the 
deed  cmnliny  the  power,  and  when 
contained  in  the  deed  executing  it, 

ib. 

how  powers  of  revocation  may  be  ex- 
tinguished, 526 

in  certain  cases,  equity  will  aid  the 
defective  execution  of  powers, 

525,  n.(s),&(t) 

I  SUiPA  T1ON,  (see  Advowson) 

337,  n.  (s) 

USURY, 

bonds  on  usurious  contracts  are  bad, 
(see  Obligation)  371. 

conveyances,  mortgages,  bond-.  AC. 
on  usurious  contracts  —  what  will 
amount  to,  <>2.  3,  n.  (b)  to  (k) 

where  line  may  be  avoided  for,         ID 


\  ENDOB  AND 

of  the  usual  covenants  entered  into  by 

\tndors  with  purchasers, 

177,  n.  (d) 

whether  a  purchaser  will  be  compelled 
to  take  an  indemnity  against  a  rent- 
charge  where  he  purchased  without 
notice  of  it,  337,  n.  (r) 

\\hen  he  will  be  entitled  t<>  u 
ment  in  respect  of  such  reut-ch 

ib. 

v  I:\TRI-:  M  MI:  RE, 

infant  in,   is  considered  as  a  person  m 
.      see   UV//)  414,   n.  (p) 
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in    a    marriage    settlemei,  tant 

an   !  ^atc-tail   which    ia 
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VOLUNTARY  REM.— (continued.) 
ported   by  the  consideration   of  the 
marriage,  are  void  as  against  a  sub- 
sequent   purchaser    for   a  valuable 
consideration,  App.  549 

of  voluntary  remainders  in  settlements 
supported  by  a  valuable  consider- 
ation— their  effect  against  creditors, 

G6,  n.  (s) 

by  persons  becoming  bankrupt,         67 
VOLUNTARY  SETTLEMENT, 

effect  of,  as  against  the  king,  lord,  &c. 

68 

are  void  against  purchasers,  though 
they  have  notice  of  them, 

63,  n.  (m).  App.  549 

good  against  a  purchaser  where  he 
takes  an  indemnity,  62,  n.  (f ) 

bad  against  a  purchaser,  though  settler 
not  in  debt,  ib. 

or  though  he  has  given  up  possession 
to  the  volunteer,  ib. 

bad  against  a  purchaser,  whether  made 
in  favor  of  children  or  others,  ib. 

purchaser  for  a  full  and  valuable  con- 
sideration, can  only  defeat,  ib. 

mortgagees,  lessees,  &c.  considered  as 
purchasers,  ib. 

of  personal  chattels  and  choses  in  ac- 
tion, where  good  or  bad  against 
purchasers,  ib. 

a  voluntary  settlement  of  personal 
property,  made  by  a  person  not  in- 
debted at  the  time,  is  good  against 
a  subsequent  purchaser  for  a  valu- 
able consideration,  366  k,  App.  549 

whether  copyholds  within  the  meaning 
of  the  act  27  Eliz.  as  to  voluntary- 
settlements,  62,  n.  (f ) 

whether  a  purchaser  can  avoid  the 
voluntary  settlement  only  where  the 
person  making  is  the  vendor,  ib. 

where  there  are  two  or  more  voluntary 
settlements — effect  of,  ib. 

of  the   effect  of  voluntary  limitations 

in  settlements  as  against  purchasers, 

which  have  the  original  limitations 

founded  in  a  valuable  consideration, 

ib.  &  App.  549 

where  void  against  creditors,  and 
whether  void  against  all  creditors,  or 
only  against  prior  ones,  66,  n.  (s) 

\\hat  creditors  may  defeat  such  set- 
tlements, ib. 

whether  void  against  all  creditors  from 
the  mere  circumstance  of  being  vo- 
luntary, GO  §,  n.  (s) 


VOLUNTARY  SETTLEMENT— (con- 

tinned.) 

of  what  kinds  of  property  creditors 
may  impeach  voluntary  settlements, 

66,  n.  (s) 

whether   any  distinction  between  vo- 
luntary settlements  on  wife  or  chil- 
dren and  a  stranger,  ib. 

persons  claiming  personal  property 
under  voluntary  settlement,  may  be 
sued  after  settler's  death  as  exe- 
cutors de  son  tort,  ib. 

made  by  tenant  in  tail,  its  effect  against 
creditors,  ib. 

made  under  a  power  of  appointment, 

ib. 

effect  of,  where  made  by  a  person  be- 
coming bankrupt,  who  has  a  general 
power  of  appointment,  ib» 

when  a  revocation  of  a  previous  will, 
(see  Revocation)  409,  n.  (h) 

though  made  prior  to  the  settlor  be- 
coming an  accountant  or  indebted, 
cannot  be  sustained  against  the 
claim  of  the  crown,  366 /> 

a  voluntary  settlement  of  real  pro- 
perty, if  the  settler  is  free  from, 
debt  at  the  time  of  making  it,  is  not 
impeachable  by  subsequent  cre- 
ditors, 366  k,  App.  549 

of  copyholds,  is  not  within  the  act  of 
the  13th  of  Eliz.  and  is  good  against 
creditors,  62,  n.  (f ).  App.  540 

becoming  good  by  matter  ex  post  facto, 

67,  n.  (a) 
VOUCHER,  (see  Recovery)  37 

WAIVER  OF  FORFEITURE, 

for  non-payment  of  rent,  &c.  see  Lease. 
WALES, 

fines  may  be  levied  in  the  courts  of 
grand  session  in,  10,  n.  (f ) 

WARDSHIP, 

taken  away  by  act  of  parliament, 

335,  n.  (h) 

WARRANT  OF  ATTORNEY, 

(see  Fine.     Recovery)  39,  n.  (c) 

WARRANTY, 

what,  181 

lineal,  what,  181,  n.  (f),  &  191 

may  be  lineal  as  to  one  person  or  es- 
tate, and  collateral  as  to  another 
person  or  estate,  193,  4 

what  shall  be  said  to  be  a  lineal  war- 
ranty, and  how  such  a  warranty 
shall  bar,  190 
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WARRANTY— (continued.) 

collateral  warranty,  what,    181,  n.  (f ) 

what  shall   be   said  to  be  a  collateral 

warranty,  and  how  such  a  warranty 

shall  bar,  192 

commencing  by  disseisin,  what, 

181,  n.  (g),  182,  181),  I'M,  ">,  <> 
joint,  or  several,  196,  201 

how  may  be  made  or  created, 

181,  n.  (c) 

cannot  be  created  without  deed,  199 
may  pass  without  deed,  though  it  can- 
not he  created  without,  ib. 
cannot  be  by  will,  187 
who  may  create  a  good  warranty,  186 
where  implied,  181,  n.  (c) 
how  a  warranty  shall  be  expounded, 

196 

of  the  necessity  of  privity  in  warranty, 

198,    199 

may  amount   to   a  covenant,   and  the 
difference  between  warranty  and  co- 
venants, 103,  165,  167,  186 
may  be  restricted  or  limited,   188,  197 
express  warranty  doth  not  destroy  an 
implied  one,  165,  180,  185 
of  the  requisites  of  a  good  warranty, 

186,  7,  8 

what  words  and  clauses  in  a  deed  will 
make  a  good  warranty,         183.  185 
necessity  of  the  word  '*  warrant," 

69,81,184 

whether,  and  where  the  word  "grant 
in  a  deed  will  create  a  warranty, 

184,n.  (u) 

to   what   things    a  warranty    may    be 
annexed  and  extended,     184,  197,  8 
annexed  to  gavelkind  lands,  200 

of  implied  warranty  in  exchanges,  (see 
Exchange}  185,  196,198 

of  warranty  in  partition,          185,  198 
in  dower,  18 

rules  concerning  warranties,  186 

what  shall  be  said  to  be  a  good  war- 
ranty in  law,  and  how  it  shall  bar 
and 'bind,  184,  185,  187 

what  shall    he   said  to  be  a  good  war 
ranty  tn  deed,   and  how  it  shall   bar 
and  bind, 

of  the  fruit  and  effect  of  a  warranty 
and  what  use  may  be  made  of  it, 

181,  2,  J 

what  rights  bound  by  warranty,      190 
what  lands  bound  by  warranty, 

183,4,  198 

in  what   cases  heir   of    warrantor 
bound,  ;,  Hr 
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in  what  M(»  in  tail  bound,     186 

the   freehold  to  be  bound  by  warranty 
must  be  put  to  a  n  187 

operates  by  estop;  182 

bars  \\ith  or  without  assets — in   \\  ' 

KM 

where  binding  on  issue  in  tail  with  as- 
sets, 

in  what  cases  issue  of  issue  not  bound 
by  reason    of    the   alienation    ot 
sets,  19:! 

of  titles  depending  on  the  operation 
warranty,  1»2,  3,   192 

collateral  warranties,  where  hid, 

101,  n.(u) 

in  what  cases  remainde.r-man  may  be 
barred  by  collateral  warranty, 

benefit  of  warranty  descends  to  tin*. 
heirs  at  common  law,  186,  7 

of  warranty  by  tenants  for  life,  where 
bad,  181,  &  n.  (a),  189,  192,  194 

by  tenants  by  the  curt-  1 !'.'.) 

of  warranty  by  the  husband  of  his 
wife's  estate,  201 

of  wife  tenant  for  life  ex  provitionc 
viri,  189 

who  may  take  advantage  of  a  war- 
ranty, and  how  and  against  whom 
it  may  be  taken,  198,  9 

who  cannot  take  advantage  of  it, 

190,  199,  200 

may  be  divided  by  act  of  law,  but  not 
by  act  of  the  party,  1,  2 

of  proceedings  und-T  w  arrantics,    183 

of  recovery  in  value  under  warran 

ib. 

how  a  warranty  shall  be  defeated,  de- 
termined, or  avoided,  or  not, 

1,  2 

release  of  warranty,  (see  Release) 

201, 

defeasance  of  warrant  \ ,  "10  L 

discharge  of  warrant  _  2~i3 

of  entry  in  order  to  avoid  bar  by  war- 
ranty, 188 

may  be  suspended,  203 

can  be  used  but  once,  2u2 

condition  implied   in   law,  that  tenant 
tor  life,  years,  eurtesy,   do\\er. 
shall  not  commit  \\u-i 

NVI1"  Karon  and  Trine.    Husband 

'» 
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WILLS,    (see  Bequest.    Devise.   Repitb- 
lication.     Revocation.) 

will  (or  testament)  what,         399,401 

a  codicil,  what,  ib. 

the  nature  and  effect  of  a  testament 
and  of  a  codicil,  400 

of  a  written  testament,  399,  401 

of  a  nuncupative  testament,  399 

of  the  parts  of  a  testament,          399  a 

devise  or  legacy,  what,  ib. 

what  necessary  to  constitute  a  good 
devise,  legacy,  &c.  413 

when  lands  became  devisable, 

399,  n.  (a) 

what  lands  and  other  things  may  be 
devised,  399,  n.  (a),  420,  et  infra 

of  conditional  devise,  what,         399  a 

devisor,  devisee,  or  legatee,  ib. 

who  may  be  devisee  or  legatee, 

399  a,  413 

what  shall  be  said  to  be  a  good  and 
sufficient  testament  or  not,  402 

as  to  covenants  or  agreements  not  to 
make  wills,  or  to  make  wills  in  fa- 
vor of  particular  persons,  or  not  to 
revoke  wills  already  made — effect  of 
such  covenants  and  agreements, 

401,  n.(g) 

what  persons  may  make  a  testament, 
and  of  what  things,  402 

where  a  feme  covert  may  make  a  will, 

ib. 

r.  woman  whose  husband  is  banished 
by  act  of  parliament  for  life,  may 
make  a  will,  and  act  in  other  re- 
spects as  a  feme  sole,  402,  n.  (m) 

where  property,  real  or  personal,  is 
limited  or  settled  to  such  uses  or 
upon  such  trusts  as  a  married  wo- 
man may  by  her  will  appoint — there 
she  may  make  a  disposition  of  the 
property  by  appointment  in  the  na- 
ture of  a  will,  402,  n.  (m),  414,  n.  (x) 

if  a  woman  saves  money  out  of  her 
pin-money  or  separate  maintenance, 
she  may  dispose,  by  will,  of  such 
money,  or  of  any  jewels,  &c.  bought 
with  it,  if  she  dies  before  her  hus- 
band, 402  «,  n.  (q) 

without  her  husband's  consent  or  li- 
cence, she  cannot  make  any  dispo- 
sition of  her  paraphernalia,  ib.  n.  (p) 

in  the  case   of  copyholds  belonging  to 

a   married    woman,   a  custom    may 

exist,  that  she  may  devise  them  when 

surrendered  to  the  use  of  her  will, 

414,  n.(ni) 
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but  where  such  a  custom  exists,  they 
cannot  be  devised  without  a  sur- 
render, and  the  husband  must  join 
in  such  surrender,  414,  n.  (in) 

if  a  woman  makes  a  will  before  mar- 
riage, such  will  will  be  revoked  by 
the  subsequent  marriage, 

402  a,  n.  (r) 

will  of  a  feme  covert  of  her/ personal 

estate  may  become  good    by  matter 

ex  post  facto,  413 

will  by  an  infant,  402  a 

as  to  personal  estate,  a  male  infant  of 

the   age   of  fourteen   years,    and   a 

female  infant   of  the   age  of  twelve 

Years,   may  make  a  will, 

413,  n.  (d) 

will  by  a  lunatic,  402  a 

by  an  idiot,  ib. 

by  a  deaf  and  dumb  man,     ib.  &  n.  (t) 
by  an  alien,  403,  n.  (a) 

by  a  traitor,  403 

by  a  felon,  403  &  41 1. 

by  a  felo  de  sc,  403,  n.  (a) 

by  an  outlawed  person,  403 

by  a  corporation,  ib. 

by  a  villain,  404 

by  mortgagees,  4*29,  n,  (b) 

by  a  joint-tenant  not  good  as  to  his 
share,  nor  will  a  partition  make  it 
good  as  to  such  share,  without  a  re- 
publication  after  the  partition, 

421,  n.  (n) 

bequest  by  a  joint-tenant  of  a  personal 
chattel,  where  he  survives,  good,  ib. 
if  a  joint-tenant  should  make  his  will 
of  landsr  and  should  afterwards  be- 
come possessed  of  the  entire  estate, 
it  would  not  pass  without  a  re-pub- 
lication, 413,  n.  (i).  431,  n.  (n) 
as  to  the  mental  capacity  or  ability  of 
the  testator,  404 
as   to   the   manner  and  form  of  dispo- 
sition by  will,                         406,  416 
of  wills  made  under  undue  influence, 
procured  by  fraud,  &c.                 405 
wills   of    lands   must   be    in   writing, 
signed    by  the  testator,  or  by  some 
other   person   in  his  presence,  and 
by  his  direction,  and  be  attested  in 
the  presence  of  tile  testator  by  three 
or  more  credible  witnesses, 

406,  n.  (k),  &  407,  n.  (s> 

if  a  testator   is   unable   to   write,   his 

signing  with  a  cross  or  other  mark 

v  ill  be  sufficient,  406,  n.  (k) 
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a  testament  of  chattels,  if  written  in 
the  testator's  own  hand,  although  it 
has  neither  his  name  nor  >eal  to  if, 
nor  any  witnesses  present  ;it  its  pub- 
lication, yet  may  he  a  good  will, 

•!<)<!,  n.  (k) 

the  testator  need  not  sign  Ins  will  in 
the  presence  of  all  the  witnesses  at 
once,  but  if  he  signs  it  in  the  pre- 
sence of  one  of  them,  and  niter- 
wards  acknowledges  his  signature 
in  the  presence  of  the  others,  it  is 
sufficient,  ib. 

the  witnesses  need  not  sign  their  names 
in  the  very  room  in  which  the 
testator  is  sitting,  but  if  they  were 
in  a  situation  in  which  the  testator 
might  see  them  sign,  it  will  be  pre- 
sumed that  he  did  see  them  sign,  ib. 

but  if  the  witnesses  sign,  even  at  the 
request  of  the  testator,  in  a  situ- 
ation in  which  he  cannot  possibly 
see  them,  the  will  will  be  bad,  ib. 

in  what  cases  the  witnesses  will  be 
presumed  to  have  signed  in  the  tes- 
tator's presence,  ib. 

what  form  of  attestation  will  be  suffi- 
cient, ib. 

an  attesting  witness  may  sign  with  a 
cross,  but  it  is  advisable  to  have 
witnesses  who  are  able  to  write  their 
names,  ib. 

•who  are  to  be  considered  credible  wit- 
nesses within  the  meaning  of  the 
statute,  ib.  A  l"!> 

how  the  subscription  of  attesting  \\  it- 
nesses  to  be  proved,  !<)!),  n.  (g) 

three  witnesses  necessary  only  in  the 
case  of  wills  of  real  estate,  and  not 
to  wills  of  personalty  or  of  copy- 
holds, or  leaseholds  for  years  or 
other  chattel  interests  in  real  61 
•KM;,  notes  rk 

advisable  that  persons  of  undoubted 
respectability  and  veracity  >liould 
be  obtained,  if  possible,  as  atte-t- 
iiig  wit; 

devises    and     bequests    to    or   for   the 
benefit  of  persons  who  are  all- 
w  it  ne  void,  ib. 

of  MMCNfMllM     wills — in    what 

they  may  he  made      and  whut    to  he 
attended  to  in  making  them, 

•HM;  a,  \  n.  (m) 

not  material  whether  will  is  written  on 
paper  or  parchment,  nor  in  what 
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language,  nor  in  what  hand  or  letter 

uiitten,  40<>/> 

mistakes    or   oini  ifl    r\  will,    will 

not    invalidate   it   M>   I'.ir  as  it  is    in- 
telligible. 407 

how  tar    imperfect    <>r   Unfinished    tes- 
tam.-ntarv   papers  an 
will  4ow 

when  there  are  two  wills  of  the  same 
dat«-  ell'.M  t  of,  412 

where    a    testament  which    is    void    or 
\oidable     in    it>     inception,    ma;, 
come  iruod  bv  some    matter    or  acci- 
dent i-x  jHt*t  f<n-to — and  where    not, 

41;* 

where    a  devisee   or  legatee  pre\- 
the  testator  from   making    an    alter- 
ation  in  his   will,  on    a   promise    to 
perform  the   testator's  intention,  he 
will  be  bound  to  perform  it, 

41*2,  n.  (b) 

who  may  take  as  devisees,  an  infant 
en  vcntre  sa  nn  re  may  he  a  devisee, 
though  not  born  till  after  the  death 
of  the  testator,  414,  n.  (o),  &  (j  ) 

a  child  t-n  rt'ntrc  sa  mi-re  may  take  a 
legacy,  or  be  appointed  executor, 
but  an  infant  executor  cannot  act 
until  he  attains  twenty-one, 

114,  n.  (o) 

an  infant  en  mitre  .««  ij  be  con- 

sidered as  a  person  in  cue, 

414,  n.  (p) 

as  to    uncertainty  or  mi-'  .   in 

the  names   of  devisees  or    legatees, 
&c.  4l4a 

where  tii- -re  are   two  or    more 

of  the  same  name  with    the   devisee 

parol     evidence     admitted 

wh<.  mt,  n.  (q) 

in  a  de\ise  or  heques1  (no 

n  ime    being    HUM,'  ]  e\  i- 

dence    not  admitt- 
meant,  ib. 

as  to  the  admission  of  parol   < 
in  .  imeertaintv, 

414  a,  \  n.  (q) 

bequest   of  money  tor   charitable    pur- 

n.  (s) 

under    he.ji 

relations,"  tVc.  are  al< 

n.    ' 

devise    to     a 

making  the  will. 
df\i 

cfl'ect  of  such 
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devise  to  the  "  heirs"  or  "  right  heirs 

of  such  a  one— effect  of,  415,  n.  (y] 

devise  to  "  next   of  kin,"  "  next   o 

blood,"  "  nearest  relations   of  cer 

tain  name,"  &c. — effect  of, 

415,  n.  (z),  436,  44 
devise  to  one  and  his   heirs,  and  if  h 
die  without  heirs,   to  another   am 
his  heirs — effect  of  such  a  devise, 
417,  n.  ( 

of  inconsistent  devises,  as  a  devise  o 
lands  in  A.  to  B.in  fee,  in  the  for 
mer  part  of  the  will;  and  if  th 
same  lands  or  some  interest  out  o 
them  to  C. :  in  the  latter  part  of  th 
will— effect  of,  41 

devise  upon  condition  of  paying  a  sun 
of   money,    with    a   devise  over   in 
default  of  payment,         417,  n.  (m 
distinction  between  the  bequest  of  th 
use  of  a  personal  chattel  to  one  fo 
life,  with  remainder  over,  and    the 
bequest  of  the   thing  itself    to   one 
for  life,  with   remainder   over,  ex 
ploded,  419,  n.  (z 

of  devises  of  corporations,  416,  n.  (b 
in  what  case   the  devise  of  a  term  o 
years  to  a  man  "  and  his  heirs,"  or 
to  him  and  "  the  heirs  of  his  body, 
&c. — will  give   him  the   term    abso- 
lutely, 419,  n.  (x) 
words   of  request  in  a  will,  amount  to 
a  trust;  also  words  "in   the    fullest 
confidence,"  ^PP-  568 
as  to  powers  to  sell  given  to  executors 
and  devises  to  executors   upon  trust 
to  sell,  how  to  be  executed,  &c. 

417  a,  &  n.  (p),  459,  n.  (r),  (s) 

where  a  testator  directs   lands   to  be 

sold,  but   omits  to  say  by  whom 

who  may  sell  in  such  a  case,  ib. 

and  see  App.  569 

of  devises   to   trustees  upon  trust   to 
settle  or  convey  the  lands,  417,  n.(i) 
what  may    be  devised,  and    by   what 
name,  420 

devise  of  lauds  and  tenements,  ib. 
uses  and  trusts  in  lauds  may  be  devised, 
but  must  be  by  a  will  executed  and 
attested  agreeably  to  the  statute; 
unless  the  devise  is  by  virtue  of  a 
power  which  authorizes  an  appoint- 
ment by  will,  attested  by  a  less 
number  than  three  witnesses, 

420,  n.  (e) 


WILLS— (continued.} 

a  devise  may  be  of  a  rent,  or  of  lands 
reserving  a  rent,  with  clause  of  dis- 
tress, 417  a 
a  man  may  devise  his  land  to  one,  and 
devise  a  rent  out  of  the  same   land 
to  another,  ib. 
terms  of  years  may  in  effect  be  entailed 
by  executory   devise  or   by  deed    of 
trust,  but   not  beyond  the  duration 
of  lives   in   being,  and    twenty-one 
years  after,               119,  n.  (t)  &  (u) 
where   copyholds  may  be  devised  they 
are   now    devisable  without   a    sur- 
render to  the  use  of  the  will, 

420,  n.  (1) 

estates  pur  autre  vie  are  devisable, 
but  must  be  devised  by  will  in  writ- 
ing attested  by  three  witnesses, 

420,  n.  (m),  429,  n.  (d) 

and  if  such   an  estate  is   not  devised, 

and  there  is  no  special  occupant,  it 

is   to    be   applied  and  distributed  as 

personal  estate,  420,  n.  (m),  et  infra 

the    testator  must  have  a  right  to  the 

land  he  devises,  or   else  the  devise 

is  not  good,  428 

but  cases  of  election  may  arise  where 

a  man  devises  what  does  not  belong 

to  him,  ib.  n.  (z) 

reversions  and  contingent  interests  are 

devisable,  but   questions  frequently 

arise  whether  it  was  the  intention  to 

devise  a  reversion,  421,  n.  (r) 

428,  n.  (t),  434fl,n.  f 

contingent,   springing,    and  executory 

uses,  where    the  person  who   is    to 

take  is  certain,  so  that  the  same  may 

be  descendible,  are  also   devisable, 

428,  n.  (t) 

if  a  man  be  disseised  of  his  land,  and 
devise  it,  this  devise  is  void,  unless 
he  revests  the  estate,  428 

if  after  articles  are  entered  into  for  a 
purchase,  and,  before  a  conveyance 
is  executed,  the   purchaser  devises 
the  land — in  what   cases  the  devise 
will  be  good  in  equity,         ib.  n.  (y) 
a  seignory,  rent,  or  the  like,  is  devise- 
able,  429 
of    devises   of   houses,    doors,    glass, 
wainscot,  &c.                              429  a 
of    devise   or    bequest   of  goods   and 
chattels,  ib. 
of  devises  of  debts  and  things  in  action, 
possibilities  and  uncertainties,       ib. 
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of  the  devise  of  emblemenN.          430 
of  devises  of  bond,  obligations,  &c.  ib. 
things    a    man  hath   in  jointure    with 
another,  not  devisable,  with  the  ex- 
ception  of  goods   and     chattels    of 
joint  traders,  -431,  A  n.  (n) 

but  a  bequest  of  chattels  by  a  joint 
tenant  may  be  good  by  his  sur\iving 
the  other,  ib. 

in  the  case  of  copyholds  a  surrender 
by  a  joint  tenant  to  the  MM'  of  his 
will,  would  sever  the  joint  tenancy, 
and  the  will  would  be,  good,  ib. 

of  the  devise  of  personal  things  which 
the  testator  hath  in  another  right, 

431 

a  man  cannot  dispose  by  will  of  chat- 
tels real  which  belong  to  his  wife, 

ib.  n.(p) 

in  what  case  a  man  may  devise  choses 
in  action  belonging  to  his  wife,  and 
in  what  cases  they  survive  to  the 
wife,  ib. 

of  the  devise  of  things  that  are  incident 
and  annexed  to  some  other  thing, 

433 

of  the  devise  of  things  that  are  not  the 
devisor's,  ib. 

of  the  devise  of  a  presentation  to  a 
church,  ib. 

the  exposition  of  testaments  ami  <le- 
\  ises,  and  how  they  shall  be  construed 
and  taken,  434,  \-  n.  (d) 

of  mistakes  or  errors  in  the  description 
of  the  thing  devised,    432,  434  c/,  n. 
partial  errors  in  the  description  of  the 
property,    will    not   vitiate    the    dr- 
vise,  247,  n.  (i 

paroi   evidence   not  admissible   to  ex- 
plain such  mistake.  ib. 
of    uncertainty  in    the    thing   <1 

of  devises  subject  to   unlawful  con- 
ditions, 

in  construing  or  expounding  wills,    es- 
pecially obscure  inartilicially  drawn 
ones,  the  whole  will  must    be  taken 
i  her,  ib.  n.  (d; 

as  to  the  admission  of  parol  evulenc.' 
in  the  construction  of  wills,  ib. 

to  explain  latent  ambiguiti  ib. 

parol  evidence  not    admitted    t«> 
the   omission  of  a  particul 
or  the  mime  of  a  devisee,  &c.       ib. 
parol  evidence    has   been   admitted    to 
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shew  that  limitations  in  a  will  were 
inserted  by  mi>take,         433,  n.  (d) 

instructions  from  which  a  will  is  pre- 
pared not  received  to  she  u  mistakes, 

ib. 

general  \\ords  in  one  part  of  a  will, 
may  be  restrained  by  more  special 
words  in  another  ) 

technical  words  are  |H>  -ume<l  to  be 
used  in  the  sense  which  the  law  has 
appropriated  to  them,  unless  the 
contrary  appears,  ib. 

introductory  words  often  assist  in 
Abetting  the  intention  of  a  testator, 

ib. 

a  dubious  expression  in  a  will  may  \»- 
explained  by  a  codicil  or  schedule 
annexed  to  such  will,  ib. 

by  what  words  or  descriptions  real 
property  will  pass,  and  what  estates 
or  interests  certain  words  will  create, 

ib. 

any  words  which  sufficiently  shew  an 
intention  to  devise  the  testators  real 
estate,  will  have  the  c  licet  of  doing 
so,  ib. 

real  estate  will  pass   under  the  words 
"  hereditaments''  or"  tenemci.1 
"  property  ;"    and  where  evidently 
the  intention,  by  "  mv  el; 

by  a  devise   of  "  all  my  rents,"  lands 
themselves  ('at  least  if  on  1- 
rent     will  pass,  ib. 

and  the  words  "  profits,"  or  "  all  my 
'.-;"   or  "  all    I  am  worth,"  may- 
pass  lands,  ib. 

whether    and    where     copyholds 

leasehold!   for  lives  and  years,    will 
I  under  a  devise  of  all  1 

•(q) 

\VITM-  S>,  8, 

as  to  witnesses  a;  '.he  execution 

of  a  will.    let  UV/0  -I.  n.  (JO 

beijuests  to  attestii;.;  witnesses  \  oid,  ib. 

WRIT, 

of  the  different  writs  for  Icvui..;  fines, 


IN* 

where    will  must    be    in  writing,    (sec 
If/7/)  40G,  n.<» 

^  I    \ 

«tc  for,  see  Term  of  Years. 
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PLOWDEN'S  REPORTS. —  An  Octavo 
Edition  of  Plowden's  Reports.  In  Two  Vo- 
lumes, Royal. 

REPORTS  of  CASES  in  the  COMMON 
PLEAS  and  EXCHEQUER  CHAMBER, 
commencing  with  Hilary  Term,  1817.  By 
J.  B.  MOORE,  Esq.  of  the  Inner  Temple. 

REPORTS  of  CASES  argued  and  deter- 
mined in  the  COURT  of  EXCHEQUER,  at 
Law  and  in  Equity,  and  in  the  Exchequer 
Chamber,  in  Equity  and  in  Error.  Com- 
mencing with  Michaelmas  Term,  1817.  By 
G.  PRICE,  Esq.  Barrister  at  Law. 

REPORTS  of  CASES  argued  and  deter- 
mined in  the  ECCLESIASTICAL  COURTS 
at  DOCTORS'  COMMONS,  and  the  HIGH 
COURT  of  DELEGATES.  Commencing  at 
Hilary  Term,  1822.  By  J.  ADDAMS,  LL.  D. 
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